This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


CReaored  tbrou^l)     ) 
a  grant  from         ( 

fartwright  Foundation  I 


PRINCETON 

UNIVERSITY 

\     LIBRARY    y 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


LAW    REPORTER. 

VOLUME  SEVENTH. 
MAY,     1844— APRIL,   1846,    INCLUSIVE. 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


THE 


LAW    REPOETER. 


■DITKD   BT 


PELEG  W.  CHANDLER. 


Ante  omnift,  jadicSa  reddita  lo  coriis  tuprenils  et  princlpalibiu,  atque  canik  grevloritma,  pnosertim 
I  alfqaid  babent  difficaltatte  ant  oovttatia,  dUigenter  et  cam  fide  exciplanto.  Jadicia 
l^u^i  aunt,  at  leges  reipublicflB.— Baooa  <U  Aug.  ScUnt  lib.  viii.  Jiph,  73. 


VOLUME    VTI. 


BOSTON: 
BRADBURY,    SODEN,    AND    COMPANY. 

1845. 

Digitized  by  VjOOQ IC 


***< 


% 


,7(o') 

V.I 


boston: 

tRIMTKD   BT  FSEEMAM   AND   B0LLB8, 
WASHINGTON  STBBBT. 


Digitized  by  VjOOQ IC 


TABLE 


OP 


THE   NAMES    OF    THE    CASES, 


REPORTED  IN  THIS  VOLUME. 


Adams,  In  to,  386 

Alden,  Umtad  States  v.  469 

Aflis  V.  Billings,  388 


B 


BabeockfCieaaeo.  383 

Badger,  Orr  v.  465 

&n^  of  Oa,  Howlaod  v.  377 

BazT7,  In  le,  374 

Bellows  and  Peck,  In  re,  119 

BOKngs,  AUia  v.  388 

Bi^faam,  Fraley,  v.  533 

Bowler,  Dondas  v.  343 

Bradley,  O'Brien  v.  93 

Breed,  Orewj9.  177 

Bnggs  V.  Stephens,  381 


Csial  Bank,  United  States  v.  88 

Carpenter,  Tajrlor  v.  437 

Carter  «.  Cunningham,  183 

Clndwiek,  Moore  v.  433 

Charles  v*  Oatmao,  571 

Choate,  Coofidge  v.  413 


Christy,  Assignee  of  Walden,  v. 

City  Bank  of  New  Orleans,  558 

City  Bank  of  New  Orleans,  In  re,  553 

Clark  V.  Phelps,  95 

Coggeshall  v.  Freeman,  93 

Commonwealth  v.  Dayis,  94 

Commonwealth  v.  Fitzgerald,  379 

Conmionwealth  v.  Harley,  387 

Commonwealth  v.  Ricketson,  37 

Commonwealth  v.  Woods,  58 
Commonwealth  v,  Tork,          497,  571 

Conrad  t;.  Williams,  336 

Coolidge  V.  Choate,  418 
Coons,  Monongahela  Navigation 

Co.  9.  38 

Cowdrey,  Robertson  v.  355 

Crease  v.  Babcock,  383 

Crowninshield  v.  Eittredge  331 

Cunningham,  Carter  v.  183 

Cynosure,  The  Brig,  333 

Cynosure,  The  336 


Davidson  v.  Johonnot,  189 

Davis,  Commonwealth  v.  94 

Davis,  Fletcher  v.  143 

Deeoster,  In  re,  189 


9  0  4  f>  p'9''^^dbyG00gIe 


VI 


NAMES    OF    CASES. 


Dill  V,  Wareham, 
Dundas  o.  Bowler, 

E 

Eastman,  In  re, 
Emerson,  Kittredge  t;. 
Eveleth,  Gerrish  v. 


Fitzgerald,  Ccmimon wealth  v. 
Fletcher  v.  Davis, 
Fosket,  Wilson  v, 
Fraleyv.  Bispham, 
Freeman,  Coggeshall  v. 


Gerrish  v.  Eveleth, 
Goodwin,  Winslow  v, 
Gorham,  The  Brig  Joseph 
Gould,  Washburn  v. 
Grew  v.  Breed, 

H 

Harley,  Commonwealth  v, 
Hewson,  United  States  v, 
Hollis  Street  Meeting  House 

Pierpont, 
Holman  v.  King, 
Howland  v.  316  Barrels  of  Ofl 
Hubbard,  State  of  Indiami  tr. 


Indiana  v.  Hubbard, 
Inhabitants  of  Wareham,  Dill  v. 


Johonnot,  Davidson  t;. 
Johnson,  Reed  v, 
Jones  V.  The  Massasoit, 
Joseph  Gorham,  the  Brig 


Kemp,  In  re, 
Kilburn  v.  Lyman, 
Kimball,  United  States  9. 
King,  Holman  v. 
King  t;.  Shepherd, 
Kittredge,  Crowninshield  v. 
Kittredge  v.  Emerson, 
Kittredge  v,  Warren 


189 
343 


186 
312 

188 


379 
142 
^88 
533 
93 


188 
181 
136 
276 
177 


287 
361 

229 

185 

377 

38 


38 

189 


189 
472 
522 
135 


479 

95 

32 

185 

275 

231 

312 

77 


Lincoln,  Stevens  t^.  232 

Lucas,  In  re,  379 

Luscom  V,  Osgood,  132 

Lyman,  Kilburn  v.  95 

M 

Maine,  State  of,  v,  Stinson,  383 

Manufacturers  Ins.  Co.,  Smith  v,  143 

Massasoit,  Jones  v,  522 

Minot  V,  Thacher,  286 
Monongahela  Navigation  Co.,  v. 

Coons,  38 

Moore  v.  Chad  wick,  433 


N 


New  Salem,  Reynolds  t;.  288 

Nickerson,  Pope  v.  471 

Noble,  State  of  Ohio  v.  38 


Oatman,  Charles  v.  571 

O'Brien  v.  Bradley  92 

Ohio  V,  Noble  38 

Oil,  Howland  v.  377 

Orr  V.  Badger,  465 

Osgood,  Luscom  v.  132 


Peabody  v.  Winchester,  384 

Phelps,  Clark  v.  95 

Phelps  V.  Worcester,  390 
Pierpont,  Hollis  Street  Meeting 

House  V,  229 
Pope  17.  Nickerson,  471 
Proprietors  of  Hollis  Street  Meet- 
ing House  v.  Pierpont  829 


Randall,  Waters  v.  390 

Reed  v.  Johnson,  472 

Reynolds  v.  New  Salem,  288 

Rioe  V,  Wallace  933 

Ricketson,  Commonwealth  v.  S7 

Robertson  t).  Cowdrey,  255 


S 


Shepherd,  King  v,  875 

Sherman,  Woodworth  v.  879 

Smith  V,  ManufaotuTtog  Ins.  Ca,  143 

Smith,  Steele  v.  461 


Digitized  by  VjOOQ IC 


NAMES    OF   CASES. 


VU 


\33 


471 
3S 


3^ 


Soole,  lo  re,  270 

State  of  Indiana,  «.  Hubbard,  38 

State  of  Maine  o.  StiDson,  383 

State  of  Ohio  o.  Noble,  38 

Ste^e  9.  Smith,  461 

Stephens,  Briggs  v.  281 

Sterens,  LdncolQ  v.  232 

Stsason,  State  v.  383 

Stone  «.  Tamey  533 


Taylor  r.  Carpenter,  437 

Tfaacher,  Minot  v.  286 

Towna^id  o.  Townsend  95 

TnmeT,  Wilson  v.  527 


U 

United  States  r.  Alden,  469 

United  States  v.  Canal  Bank  88 

United  States  v.  Hewson,  361 

l^mted  States  p.  Kimball,  32 


Vamey,  Stone  v. 


W 


Walden,  In  re, 
Wallace,  Rice  v. 
Wareham,  Dill  v. 
Warren,  Kittredge  tj. 
Washburn  v.  Gould, 
Waters  V.  Randall, 
Wellman,  In  re, 
Williams,  Conrad  v, 
Wilson  V,  Fosket, 
Wilson  V.  Turner, 
Winchester,  Peabody  v. 
Winslow  V,  Goodwin, 
Woods,  Commonwealth  v. 
Woodworth  v.  Sherman, 
Worcester,  Phelps  v. 


York,  Commonwealth  v. 


533 


553 
233 
189 

77 
276 
390 

25 
336 
288 
527 
384 
181 

58 
279 
390 


497,  571 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


THE    LAW    REPORTER 


MAY,    1844. 


METGALF'S    REPORTS.* 

These  volumes  merit  a  public  notice,  and  will  well  repay  a  critical 
examination.  They  contain  the  decisions  of  a  high  judicial  tribunal 
of  the  various  questions  which  spring  up  in  every  day  life,  from 
the  conduct  and  dealings  of  a  large,  intelligent,  enterprising,  com- 
mercial, manufactiu-ing,  and  agricultural  community.  They  define 
the  limits  of  legal  right  and  legal  liability.  They  contain  accounts 
of  prosperous  enterprise,  of  ruinous  adventure,  of  domestic  feuds, 
and  of  the  miseries  of  crime.  They  present  the  people,  the  bar, 
and  the  bench,  as  they  think,  and  speak,  and  act  in  the  drama  of 
life.  The  reporter,  Mr.  Metcalf,  is  one  of  the  soundest,  most 
accurate  and  learned  lawyers  of  our  country.  His  taste,  habits, 
and  powers  of  mind  are  peculiarly  adapted  to  legal  investigation 
and  analysis.  He  belongs  to  a  class  of  lawyers,  whose  number  at 
the  present  day,  it  is  a  matter  of  regret  is  but  small,  and  which 
seems  to  be  in  danger  of  becoming  extinct.  They  are  men  who 
deal  with  principles,  who  love  the  law  as  a  science,  who  devote 
themselves  with  zeal  and  in  earnest  to  its  study  ;  who  seek  not  the 
shoots  of  senseless  popular  applause,  but  are  content  with  the 
respect  and  esteem,  which  are  surely,  but  slowly  and  noiselessly, 
earned  by  excellence  in  the  profession  of  their  choice. 


'  Reports  of  Cases  mrgued  and  determined  in  the  Supreme  Judicial  Court  of 
Massachasetu.  By  Theron  Metcalf.  Volumes  I.  II.  III.  IV.  Boston,  Little  k 
Brown,  1841  — 1843. 
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This  spirit  of  zealqus  devotion  to  jurisprudence,  is  indispensable 
to  sustaiiC  and  carry  any  one  through  the  evils  ftnd  discourage- 
ments, M^hiclj  always  and  inevitably  beset  the  path  which  leads  to  a 
cpmmanding  emmence  in  the  law.  We  believe  it  would  be  for 
the  public  ^ood,  as  well  as  for  individual  usefulness  juid  distinction, 
if  mo|e  of  this  spirit  were  found  actuating  the  profession  at  the 
present  day.  We  are  apt,  and  sometimes  perhaps  without  good 
reasQffj  to  compare  the  present  unfavorably  with  the  past.  The 
faults  and  errors  of  the  present  rise  up  in  full  and  distinct  view 
4)efore  us,  wj:iile  those  of  the  past  are  more  dimly  and  imperfectly- 
seen.  •  But  there  are  many  facts  and  considerations,  which  lead  to 
Ahe  conclusion,  that  the  profession  of  the  law  at  the  present  time 
|9  not  advancing,  if  it  be  not  declining  in  sound,  thorough  learning, 
in  habits  of  deep  axid  original  thinking,  close  reasoning,  critical  anal- 
ysis, in  judicial  eloquence,  and  all  the  elements  of  professional  emi- 
nence. Though  such  be  the  truth,  it  may  be  difficult  distinctly  to 
point  out  the  causes,  which  produce  the  result.  The  character  of 
a  class  ui  ]jioic^.-^u/ii  m  a  community  is  formed  or  changed  by- 
silent  and  unseen  influences,  whose  existence  is  discovered  only  by 
their  effects.  But  changes  in  the  character  of  every  community 
as  a  whole,  and  of  the  dirterent  and  distinct  classes  and  professions 
P  ,  of  the  community,  are  constantly  going  on.  Successive  generations 
wj  havje.thfeir  peculiar  and  distinctive  characteristics,  varying  from  the 
^*  -^  characteristics  of  the  generations  which  have  gone  before  them. 
The  common  expression  of  "  spirit  of  the  age,"  has  its  origin  in  just 
observation,  and  imports  an  important  truth,  which  should  be  care- 
fully considered  by  aJl  who  would  form  just  views  of  the  condition 
and  prospects  of  society.  The  course  and  character  of  legislation 
are  essentially  influenced  by  this  spirit  of  the  age.  At  one  period 
legislation  is  cautious  and  conservative,  and  at  another  rash  and 
innovating.  At  one  time  it  proceeds  on  wise  and  liberal  princi- 
ples to  advance  the  great  interests  of  society  ;  at  another  its  course 
is  narrow  and  illiberal,  interposing  hindrances,  rather  than  afford- 
ing encouragement  to  public  improvement. 

This  spirit  of  the  age  finds  its  way  even  into  the  temple  of  jus- 
tice, and  happy  will  it  be  for  our  country  if  the  spirit  of  the  present 
age  shall  leave  unimpaired  the  noble  body  of  constitutional  law, 
which  has  been  gradually  formed  by  the  learning,  integrity,  and 
wisdom  of  our  national  judiciary. 

It  is  naturally  to  be  expected  that  this  spirit  will  be  felt  by  the 
profession  of  the  law,  a  profession  which  is  occupied  wnth  the 
affairs  of  active  life,  and  comes  constantly  in  coatact  with  the  busy 
world.    The  prevailing  disposition  to  accomplish  everything  hastily 
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and  at  once,  is  unfavorable  to  that  patient  and  persevering  labor^ 
which  is  indispensable  to  large  and  solid  attainments  in  jurispru- 
dence.   Everything  roust  be  done  in  a  day.    Men  must  go  round  the 
world  in  a  day,  grow  rich  in  a  day,  and  become  lawyers  in  a  day. 
The  period  heretofore  prescribed  for  study  and  preparation  for  the 
practice  of  the  law,  was  not  in  accordance  with  the  impatient  tem- 
per of  the  times.     The  ancient  and  established  rules,  therefore,  on 
this  subject,  have  been  abolished  in  Massachusetts  and  otBer  States, 
and  men,  young  and  old,  rush  into  the  profession,  as  if  a  knowledge 
of  the  law  were  a  gift  of  nature.     But  some  branches  of  the  law 
present  great  obstacles  in  the  way  of  such  jurists.     Special  plead- 
ing, for  instance,  is  a  science  to  be  acquired  only  by  careful  and 
persevering  study  and  labor  ;  to  master  it'  is  a  work  of  diligence, 
and  of  time,  and  a  work  which  dulness  cannot  accomplish.     Spe- 
cial pleading  has  therefore  been  abolished,  and  in  its  place  has    * 
been  substituted  a  standing  libel  on  the  law  as  a  science,  called  a 
specification  of  defence.     Nothing  more  can  be  needful  to  establish 
the  fact  of  the  decline  of  legal  science  among^us,  than  the  exhibition 
of  a  modem,  loose,  misshapen  specification  of  defence.     The  great 
beauty  of  this  substitute  for  pleading  is,  that  anybody  and  evqf y- 
body  can  make  one.   There  is  no  one  too  dull,  arid  no  one  too  ujno- 
Tant,  to  make  a  specification  of  defence.     But,  like  other  thipgs  thus 
easily  made,  it  is  really  good  for  nothing  when  made.     It  specifies 
eferything  in  general  and  nothing  m  i>urtit^uhu,  so  that,  in   inah, 
DO  one  is  any  wiser  for  it.     It  amounts,  in  general,  to  saying  that 
the  plaintiff  must  prove  his  case,  and  that  the  defendant  will  set  up 
in  defence  everything  which  can  be  previously  thought  of,  or  which 
niay  be  suggested  at  the  trial.     It  properly  belongs  to  a  rude,  un- 
scientific age,  and  is  abhorrent  to  a  disciplined  mind,  trained  to 
legal  accuracy  and  precision,  and  familiar  with  the  admirable  logic 
of  special  pleadings     Whatever  may  be   thought  of  the  utility  of 
special  pleading  in  the  administration  of  justice,  it  certainly  fur- 
nished an  excellent  exercise  for  the  mind,  and  was  an  admirable 
^  of  legal  capacity.     It  made  good  lawyers. 

The  fact  that  the  American  Jurist  has  been  discontinued,  and 
discontinued  for  want  of  support,  strikingly  manifests  how  little 
devotion  there  is  at  the  present  day,  in  the  legal  profession,  to  legal 
8J^ce.  Thb  quarterly,  devoted  to  jurisprudence,  had  been  pub- 
lished  in  Boston  for  fourteen  years  ;  it  was  ably  conducted  —  was 
the  only  legal  quarterly  in  New  England,  but  there  was  not  suffi- 
cient interest  taken  in  it  by  the  profession  to  keep  it  alive.  After 
having  well  and  fbithfully  performed  its  office  for  fourteen  years,  in 
the  midst  of  a  large  and  constantly  and  rapidly  increasing  body  of 
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lawyers,  without  opposition,  without  a  rival,  it  died  of  neglect. 
Our  own  journal,  which  owes  its  success,  probably,  in  some  meas- 
ure, at  least,  to  its  more  practical  character,  was  intended  to  occu- 
py a  different  field,  and  not  to  conflict  with  the  Jurist. 

The  indifference  with  which  the  learned  profession  of  the  law 
has  witnessed  the  departure  of  its  organ,  certainly  does  not  evince 
a  very  deep  interest  in  professional  discussion  and  research,  or  a 
very  ardent  desire  for  the  advancement  of  jurisprudence.     It  is 
essential  and  indispensable  to  the  advancement  of  a  learned  pro- 
fession, that  it  should  have  periodicals  of  its  own.    These  are  the  ap- 
propriate channels  of  communication  between  those  engaged  in  the 
same  pursuits.   Through  these,  mind  can  act  on  mind,  and  the  active 
and  inquiring  spirit  can  rouse  other  spirits  to  activity  and  inquiry. 
A  periodical  may  be  a  storehouse  of  rich  and  various  materials,  the 
products  of  many  and  different  minds,  and  which,  without  such 
place  of  deposit,  would  be  wholly  lost.     The  present  age  is  re- 
markable for  the  number  of  its  periodicals.     The  world  is  flooded 
with  them.     For  the  legal  profession  to  be  without  such  publica- 
tions, would  manifest  a  state  not  only  of  deplorable,  but  of  hope- 
less   depression.      We  are  glad,   therefore,  to  see  that,  though 
the  Jurist  is  wanting   to  us,  yet  that  similar  publications  have 
come  into  being  in  other  parts  of  the  country.     The  American 
Law  Magazine,  at  Philaddphia,  has  creditably  sustained  itself 
through  a  year  or  more.     There  is  also  the  Pennsylvania  Law 
Journal,  and  the  Legal  Observer,  at  New  York,  though  we  regret 
to  learn  that  the  Themis,  which  we  hoped  would  be  successful  and 
useful,  has  been  relinquished.     There  is  also  the  South  Western 
Law  Journal,  at  Nashville ;  and  the  Western  Law  Journal,  at 
Cincinnati,  the  latter  under  the  editorial  care  of  the  Hon.  Timothy 
Walker,  whose  name  is  a  sufficient  guaranty  that  the  work  will  be 
ably  conducted.     These  are  all  of  recent  origin.     How  well  or 
how  long  they  may  be  sustained,  remains  to  be  proved.     We  sin- 
cerely and  heartily  wish  well  to  them  all.     We  hope  ihey  will 
awaken  higher  and  nobler  aspirations  in  the  legal  profession,  and 
increase  their  devotion  to  the  science  of  jurisprudence.     No  coun- 
try upon  the  earth,  and  no  age  of  the  world,  ever  furnished  a  finer 
field  for  usefulness  to  jurists,  than  our  own  country  at  the  present 
day.     They  should  be  men  not  mixed  up  with  party  politics  and 
party  strife,  but  devoted  to  the  law,  and  to  the  pure  and  faithful 
administration  of  justice ;  possessing  the  confidence  of  the  com- 
munity for  their  learning  and  integrity,  and  alive  to  all  questions 
touching  the  security  of  our  free  institutions,  and  the  preservation 
of  the  rights  and  privileges  of  the  people.     We  have  six-and- 
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twenty  distinct  and  separate  governments,  and  a  general  govern- 
ment embracing  them  ali,  and  all  designed  to  be  emphatically  gov- 
ernments  of  law,  with  constitutions  which  the  people  have  deliber- 
ately formed  and  adopted  for  themselves.  Questions,  therefore,  of 
the  utmost  importance,  affecting  not  only  the  rights  and  interests 
of  a  particular  state,  but  questions  which  grow  out  of  the  relation 
irtiich  one  state  bears  to  another,  and  which  an  individual  state 
bears  to  the  union  of  states,  are  constantly  springing  up,  and  more 
particularly  address  themselves  to  that  body  of  men,  whose  more 
especial  duty  it  is  to  study  and  understand  the  laws  and  institutions 
of  the  country. 

Within  a  short  time,  questions  in  regard  to  certain  principles  and 
provisions  of  the  constitution  of  government  sprang  up  in  our  sister 
state  of  Rhode  Island,  to  settle  which  the  people  of  that  state  actually 
resorted  to  arms.  It  is  a  startling  fact,  that,  in  the  midst  of  the 
Hgbt,  knowledge,  civilization  and  religion  of  the  middle  of  the  nine- 
teenth century,  the  people  of  Rhode  Island  actually  armed  them- 
selves and  took-  the  field,  with  all  the  '^  pomp  and  circumstance  of 
war,"  to  settle  certain  questions  touching  certain  constitutional 
and  political  rights  and  privileges.  One  life  only,  we  believe,  was 
lost.  We  thank  heaven,  that  the  discussion  in  this  form  proceeded 
no  further.  At  the  present  day  and  in  this  country,  these  are 
questions  to  be  settled  by  the  power  of  mind,  and  not  by  the  power 
of  muscles.  They  address  themselves  to  the  sages  of  the  law,  and 
not  to  the  commanders  of  troops.  They  are  subjects  on  which 
men  should  reason  with  and  persuade,  and  not  fight  and  kill^  one 
another.  The  pen  and  the  press,  and  not  the  sword,  are  the  in- 
struments to  be  used  in  such  a  case.  In  no  equal  amtount  of  pop- 
ulation in  our  country,  are  there  more  able  men  to  be  found  than  in 
Rhode  Island.  By  some  of  them,  the  subjects  in  controversy  were 
aWy  treated.  But  we  believe  that  fifty  years  ago,  an  occasion  so 
important  and  exciting  would  have  summoned  the  best  minds 
throughout  our  whole  country  to  a  consideration  of  the  subjects  in 
controversy,  and  that  light  would  have  been  poured  upon  the  na- 
ture of  our  political  institutions,  and  on  the  limitation  and  qualifi- 
cations of  popular  rights  and  privileges,  which  would  have  served 
8a£ely  to  guide  the  present  and  future  generations.  There  should 
surety  always  be  among  us  a  body  of  m^i,  ready  and  able  to  deal 
satis&ctorily  with  such  questions,  whose  character  and  opinion  will 
command  public  confidence  and  respect,  and  guide  public  senti- 
ment 

There  is  now  pencting  before  the  country,  a  question  of  deep 
iotere^  and  vitsd  importance   to   the  whole  nation.      Congress 
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passed  a  law,  requiring  the  representatives  to  the  national  legislature 
to  be  chosen  in  the  several  states  by  districts,  and  not  by  a  general 
ticket.  The  objects  and  reasons  of  this  law  it  is  not  important 
here  to  consider.  They  were  such  as  were  satisfactory  to  the  two 
branches  of  cqngress  and  the  president,  so  that  the  law  has  all  the 
authority,  which  any  law  passed  by  the  national  legislature  can 
have.  Yet  several  of  the  states,  in  contempt  of  the  general  govern- 
ment, have  trampled  the  law  under  foot,  and  avowedly  in  defiance 
of  it  chosen  their  representatives  by  a  general  ticket.  These  repre- 
sentatives have  taken  their  places  in  the  hall  of  congress  in  defiance 
of  the  law,  and  are  now  making  laws  by  which  we  are  all  to  be 
governed.  Whether  a  law,  formally  and  solemnly  passed  by  the 
national  legislature,  while  it  remains  unrepealed,  and  without  any 
judicial  decision  against  its  validity,  shall  thus  be  set  aside  by  any 
state  and  every  stale  to  which  it  is  not  agreeable,  and  whether 
representatives  thus  chosen  in  defiance  of  law,  shall  hold  their 
places,  and  the  country  be  thus  governed  by  usurped  authority,  are 
questions  of  deep  and  solemn  import.  These  questions  have  been 
discussed  in  congress.  How  they  were  there  discussed  we  well 
understand.  Unhappily  they  were  dealt  with  in  the  spirit  of  party, 
and  settled  by  a  party  vote. 

They  should  be  discussed  before  the  country  in  a  different  spirit, 
and  determined  by  different  feelings,  and  upon  different  principles. 
If  we  would  have  our  government  continue  to  be  what  it  professes 
to  be,  a  government  of  law,  then  the  laws  must  be  respected  and 
sustained.  Such  questions  should  be  coolly,  candidly,  yet  earnestly 
discussed  before  the  country,  by  men  whose  character  and  learning 
would  entitle  their  opinions  to  respect ;  men  who  would  regard 
the  support  of  law  and  sound  principles  as  vastly  more  important 
than  the  triumph  of  party ;  who  would  regard  the  triumph  of  party, 
any  party,  over  principle  as  a  public  calamity.  But  so  great  is  the 
power  of  party,  so  blind  and  reckless  is  party  spirit,  that  it  is  a 
heavy  and  ungrateful  task  to  contend  for  principle  against  party. 
Still  it  must  be  done ;  if  we  would  preserve  our  institutions  and 
privileges,  it  must  be  faithfully  and  perseveringly  done.  Unceasing 
watchfulness  and  care  are  the  price  which  a  free  people  must  pay 
for  their  freedom,  and  it  is  well  worth  the  cost.  The  public  good 
and  safety,  therefore,  require  that  there  should  be  men  who  give 
themselves  to  the  study  of  the  laws  and  constitution  of  our  coun- 
try ;  men  of  patriotism  and  probity,  of  large  and  just  views,  free 
from  the  slavery  of  party,  who  will  warn  the  people  of  dangerous 
usurpation  of  power,  and  encroachments  on  their  rights,  and  who 
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will  fearlessly  and  faithfully  strive  to  maintain  the  laws  and  institu- 
tions of  the  country. 

But  we  must  return  to  the  subject  immediately  before  us,  from 
which  we  have  so  long  wandered.  We  began  to  say  something 
of  Mr.  Metcalf,  of  whose  merits  and  attainments  it  would  be  diffi- 
cult to  speak  in  too  high  terms.  He  has  done  much  for  the  law, 
and  the  legal  profession  owes  him  a  great  debt.  His  arguments 
while  at  the  bar,  on  questions  of  law,  were  of  a  high  order.  They 
were  learned,  concise  and  clear,  without  deficiency  and  without 
redundancy.  His  argument  in  the  case  of  the  Inhabitants  of  Dub- 
lin V.  Chadboume  (16  Mass.  Rep.  433)  exhibits  not  only  much 
learning,  but  powers  of  clear  and  forcible  reasoning  and  illustration. 
As  an  author  and  editor,  Mr.  Metcalf  has  great  merits.  His  notes  to 
his  editon  of  Yelverton's  reports  are  highly  valuable,  and  evince 
great  extent  and  accuracy  of  legal  learning  and  research.  It  would 
be  difficult  to  find  any  man  who  has  a  more  extensive,  thorough  and 
available  knowledge  of  adjudged  cases  than  he  has.  The  task  of 
editing  the  edition  of  the  laws  of  Massachusetts,  under  the  author- 
ity of  the  legislature,  was  ably  and  satisfactorily  performed  by  him. 
His  digest  of  the  five  last  volumes  of  Tyng's,  and  the  first  volume 
of  Pickering's  reports  was  well  executed ;  and  the  volume  of  a 
digest  of  the  decisions  of  the  courts  of  common  law  and  admiralty 
in  the  United  States,  executed  by  him  and  Mr.  Perkins,  is  a  work 
of  great  labor  and  abiUty,  and  of  great  use  and  value.  Though 
the  completion  of  this  work  has  been  assigned  to  other  hands,  we 
feel  fully  assured  that  it  will  be  faithfully  and  ably  accomplished, 
and  will  form  a  highly  valuable  accession  to  our  professional 
libraries. 

The  profession  and  the  public  are  perhaps  hardly  aware  of  the 
extent  of  their  obligation  to  Mr.  Metcalf,  for  his  index  to  the  Re- 
vised Statutes  of  Massachusetts.  This  index  is  constantly  in  the 
hands  of  lawyers,  and  much  used  by  the  public,  and  without  it 
soch  a  book  as  the  Revised  Statutes  would  be  a  labyrinth  without 
a  clew.  It  is  to  the  lawyer,  so  far  as  statute  law  is  concerned, 
what  the  mariner's  compass  is  to  the  navigator.  To  make  a  good 
index  to  such  a  book,  is  a  work  which  but  few  could  achieve,  and 
but  few  men  during  their  lives,  render  so  much  service  to  the  pro- 
fession and  the  public,  as  is  rendered  by  this  single  work.  To  be 
sure  it  is  but  an  index,  but  it  is  nevertheless  no  common  work.  It 
is  a  work  of  science,  and  if  it  have  any  fault,  it  is  that  it  is  too 
scientific  for  even  the  learned  profession  in  general.  Besides  other 
occasional  writings,  Mr.  Metcalf  contributed  many  excellent  arti- 
dss  to  the  American  Jurist ;  and  if  but  a  small  portion  of  his  zeal 
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in  the  cause  of  jurisprudence  had  been  felt  by  the  profession,  that 
journal  would  have  continued  and  flourished.  His  qualifications 
for  the  office  of  a  reporter  are  certainly  of  a  high  order,  and  he  has 
discharged  the  duties  of  the  place  ably  and  faithfully,  and  we  be- 
lieve, except  in  one  particular,  to  universal  satisfaction.  His  state- 
ments of  the  points  decided  in  each  case  are  clear,  concise  and 
accurate ;  setting  out  with  precision  the  whole  decision,  and  no 
more  and  no  less.  This  part  of  a  reporter's  duty  is  difficult  and 
important,  and  to  accomplish  it  requires  much  learning  and  dis- 
crimination. 

So  liable  are  reporters  to  err  in  this  particular,  that  experienced 
lawyers  deem  it  unsafe  to  rely  on  the  abstracts  of  the  points  de- 
cided, without  a  careful  examination  of  the  decision  itself.  The 
highest  powers  of  the  bar  and  bench  are  often  exhibited,  by  a  criti- 
cal analysis  of  a  class  of  adjudged  cases,  carefully  defining  the 
precise  amount  of  each,  and  thus  determining  the  result  of  the 
whole.  The  manner  in  which  the  reporter  has  performed  this  part 
of  his  duty,  manifests  that  accuracy  and  discrimination  by  which 
he  is  distinguished.  The  statements  of  the  facts  in  the  cases,  upon 
which  the  decisions  turn,  are  distinct,  concise,  correct,  and  com- 
plete. It  is  not  uncommon,  in  reading  the  opinions  of  courts,  to 
find  that  material  facts  have  been  omitted  in  the  statements  of  the 
case  by  the  reporter.  We  have  detected  nothing  of  this  in  the 
volumes  before  us.  The  indexes  to  these  volumes  possess  all  the 
merit  which  would  be  expected  from  the  great  skill  and  experi- 
ence, which  Mr.  Metcalf  is   known  to  possess  in  this  department. 

So  admirably  is  the  reporter  fitted  for  his  office,  and  so  ably  and 
faithfully  are  his  duties  performed,  that  we  feel  extremely  reluctant 
to  make  any  complaint.  But  we  feel  bound  to  say,  that  these  vol- 
umes seem  to  us  to  be  defective  in  not  giving  more  of  the  arguments 
of  counsel.  The  first  volume  has  five  hundred  and  seventy-one 
pages  of  the  reported  cases.  Of  these,  forty-three  only  are  occu- 
pied with  the  arguments  of  counsel ;  and  these  forty-three  pages 
are  made  up  by  adding  together  all  the  small  fractions  of  pages, 
where  anything  is  set  down  to  the  counsel.  There  are  in  this  vol- 
ume some  sixty  cases,  in  which  the  names  only  of  the  counsel  are 
given,  and  who  appear,  so  far  as  the  report  goes,  to  have  stood 
mute.  Upon  comparing  this  volume  with  the  first  volume  of  Pick- 
ering, and  a  volume  of  the  Massachusetts  Reports,  we  found  that 
in  each  of  the  two  last,  about  one  hundred  pages  more  are  allowed 
to  counsel  than  in  this  volume  of  Metcalf.  The  second  volume  of 
Metcalf  allows  just  about  the  same  share  to  the  counsel  as  the  first. 
We  have  not  so  particularly  examined  the  other  two  volumes,  but 


Digitized  by  VjOOQ IC 


METCALF'S   REPORTS.  9 

shoald  judge  from  a  cursory  examination  of  them,  that  in  this  par- 
ticular there  was  no  material  difference  in  them,  from  the  other 
volumes.     We  think,  that  for  various  reasons  there  should  be  a 
fuller  report  of  the  arguments  of  counsel.     Their  part,  whether 
well  or  ill  performed,  is  an  essential  and  important  part  in  every 
judicial  trial,  whether  of  law  or  of  fact.     No  better  mode  has  yet 
been  discovered  to  establish  judicially  either  fact  or  law,  than  by  the 
agency  and  discussion  of  opposing  counsel.     For  this  service  the 
lawyer  is  educated  and  trained.     To  represent  the  rights  and  inter- 
ests of  one  party,  and  in  his  behalf,  to  battle  with  his  adversary,  to 
battle  with  the  court,  and  battle  with  the  jury,  is  the  business  of  a 
lawyer's  life,  and  it  is  surely  an  unquiet  and  troubled  life  enough. 
Now  a  report  which  omits  the  arguments,  cannot  be  a  full  report 
of  the  case.     We  by  no  means  desire  that  the  arguments  should 
be  reported  at  length  in  every  case  ;   this  should  be  done  only  in 
Dovel  and  extraordinary  cases.     But  a  general  outline  and  the 
heads  of  the  arguments,  we  think,  should  generally  be  given.     Be- 
fore we  examine  the  decision  of  the  court,  we  wish  always  to  see 
what  points  were  distinctly  presented  for  decision,  and  what  views 
were  taken  by  the  respective  counsel ;  without  these  it  is  impracti- 
cable to  determine  whether  or  not  the  opinion  of  the  court  covers 
the  whole  case,  as  prepared  and  presented  for  adjudication  by  the 
counsel,  who  had  it  in  charge.    In  reading  the  opinion  of  the  court 
we  often  feel  anxious  to  know,  whether  or  not  a  particular  view  of 
the  case,  which  seems  to  us  as  material,  was  presented  by  the 
<»niisel  for  the  consideration  of  the  court.     It  is  often  impracticable 
to  ascertain  the  precise  extent  of  the  decision  of  the  court,  without 
kno\ring  the  grounds  upon  which  the  case  was  placed,  and  to 
^hich  the  attention  of  the  court  was  directed.    It  is  not  uncommon 
to  bear  counsel  complain,  that  points  presented  by  them  and  deemed 
important,  have  entirely  escaped  the  notice  and  consideration  of 
the  court.    How  far  this  may  be  so,  can  be  known  from  the  report, 
<>nly  by  having  the  arguments  so  far  reported  as  to  show  distinctly 
the  grounds  on  which  the  case  was  put.     We  shall  not,  we  trust, 
be  thought  to  claim  too  much  credit  for  the  bar,  by  saying  that 
their  arguments  ought,  sometimes  at  least,  to  be  of  value  beyond 
thrir  immediate  bearing  on  the  case  in  hand.     It  is  not  difficuh  to 
fed,  in  the  volumes  of  a  lawyer's  library,  arguments  of  counsel, 
foil  of  interest  and  instruction,  exhibiting  learning,  reasoning,  and 
eloquence.      The  bar  of  Massachusetts   undoubtedly   has   much 
talent  and  much  respectability,  but  still  we  would  not  undertake  to 
^intain  that  it  is,  at  this  time,  particularly  distinguished  for  high 
l^ofessional  powers  or  attainments.     Judicial  eloquence  can  claim 
VOL.  vn._No.  I,  .2 
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but  few  votaries.  But  true  judicial  eloquence  is  a  noble  and 
admirable  attainment.  It  is  the  exercise  of  the  highest  power 
of  the  mind  addressing  the  highest  power  of  the  mind ;  it  is  the 
reason  convincing  and  controlling  the  reason. 

"  The  first  and  most  distinguished  station  in  the  ranks  of  oratory- 
must  still  be  assigned  to  the  eloquence  of  the  bar."  Confined  as 
the  lawyer  is  to  the  particular  matter  on  the  record,  and  restricted 
as  he  is  by  positive  and  technical  rules,  though  he  may  not  appeal 
to  the  passions,  though  he  may  not  stray  into  the  regions  of  fancy, 
there  is  still  ample  field  enough  for  the  display  of  the  highest  intellect- 
ual powers  in  argument  and  illustration.  Admirable  as  the  power 
of  speaking  well  is  in  itself,  immensely  valuable  as  it  undoubtedly 
is  to  the  lawyer,  it  is  surely  surprising,  that  the  attainment  of  it  is 
not  an  object  of  mor^  strenuous  effort  and  ardent  aspiration. 

But  the  bar  of  Massachusetts  is  certainly  entitled  to  credit  for 
untiring  devotion  to  business.  They  shrink  from  no  amount  of 
labor.  Clients  were  probably  never  more  carefully  and  laboriously 
served.  Causes  are  commenced,  prepared,  tried  before  the  court 
and  tried  before  the  jury,  diligently  and  faithfully,  and  it  is  all 
good,  fair,  merchantable  work,  to  be  charged  in  account,  and 
paid  for  according  to  the  regular  rules  of  work.  But  it  is  busi- 
ness, not  science,  not  jurisprudence ;  but  business,  job-work,  the 
learned  blacksmith  at  his  anvil.  The  spirit  of  the  wharf  and 
the  exchange  has  invaded,  if  it  have  not  taken  possession  of,  the 
inns  of  court.  Burely  business  must  be  done,  and  well  and  faith- 
fully done  ;  but  other  things  must  not  be  left  undone.  Every  lib- 
eral and  learned  profession  owes  something  to  science,  and  juris- 
prudence has  claims  on  every  lawyer.  The  immense  increase  of 
the  books  of  the  law  has  a  tendency  to  make  the  profession  more 
superficial  and  less  scientific.  When  the  books  were  few,  they 
were  all  thoroughly  read,  and  the  mind  stored  with  principles,  to 
be  applied  as  cases  should  occur.  But  now  the  habit  is,  instead  of 
storing  the  mind  with  principles,  to  fill  the  library  with  books,  to  be 
resorted  to  on  all  occasions.  It  is  amusing  to  see  the  learned  mem- 
bers of  the  metropolitan  bar  of  Massachusetts,  as  the  law  term  ap- 
proaches, flocking  to  the  law  library  and  exploring  all  the  numerous 
shelves  in  search  of  materials,  ^Anth  which  to  construct  their  argu- 
ments. This,  surely,  is  all  very  well  and  proper,  but  the  danger 
is,  that  the  learning  thus  acquired  will  not  be  very  deep  or  endur- 
ing, and  that  the  habit  of  obtaining  knowledge  thus  hastily,  to  pro- 
vide for  emergencies,  will  prevent  the  formation  of  habits  of  more 
thorough  study  and  reflection.  It  is  much  easier  to  hunt  through 
the  library  to  find  an  authority  or  a  precedent,  than  to  resort  to 
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principle  luid  work  out  a  case  by  the  power  of  argument.     The 
want  of  some  suitable  division  of  labor  is  a  hindrance  to  exactnets 
and   aacuracy  of  knowledge,  and  professional  finish.     A  lawyer 
who  is  required  to  practise  in  all  the  various  courts,  and  to  attend 
to  all  the  various  branches  of  professional  business,  can  hardly  be 
expected  to  make  himself  as  perfect  a  master  of  all  the  branches 
as  he  might  be  of  a  single  department.   But  our  system  is  not  likely 
to  be  changed.     It  accords  with  the  general  taste  and  habits  of  our 
country.     We  must  take  it  as  it  is,  and  it  has  its  benefits  as  well 
^  evils.     Certain  it  is,  that,  under  this  system,  eminent  and  admir- 
able lawyers  and  judges  have  been  formed,  and  may  still  be  formed. 
Puller  reports  of  arguments,  so  as  distinctly  to  exhibit  their  merits, 
would  furnish  an  additional  inducement  to  elevate  their  chs^racter. 
The  only  memorial,  in  any  permanent  form,  which  in  general  is 
preserved,  of  even  the  most  eminent  lawryers,  is  to  be  found  in  the 
reports.     The  reporter  is  the  lawyer's  poet ;  he  alone  records  his 
deeds  and  perpetuates  his  fame.     It  is  matter  of  regret  that  so  lit- 
tle is  generally  preserved  of  the  most  distinguished  lawyers.     Men 
of  great  and  powerful  minds  and  large  and  various  attainments, 
who  delight  and  astonish  their  contemporaries  by  their  efforts  at  the 
bar,  pass  away  and  leave  only  the  faint  traces  of  then:  powers  to  be 
fomid  in  the  reports.     No  pne  can  read  the  reply  of  Su:  Samuel 
Romilly  in  the  case  of  Hugonin  v,  Beasley,  as  reported  in  11  Ves. 
Jr.,  without  perceiving  and  fueling  something  of  his  extraordinary 
powers.     The  interest  we  feel,  in  reading  the  arguments  of  Hamil- 
ton, Dexter  and  Pinckney,  is  always  mingled  with  deep  regret  that 
so  little  remains  of  the  labors  at  the  bar  of  such  great  and  gifted 
minds.     But  we  rejoice  that  some  idea  of  their  performances  at 
the  bar,  can  be  obtained  from  the  reports.     It  would  indeed  be 
well  if  more  of  the  wisdom  and  learning  of  the  eminent  men  of 
the  law  could  be  preserved  by  the  reporters. 

Yizdre  fortes  ante  Agamemnona 
MuUi :  sed  omnes  illacrymabiles 

Urgentut,  ignotique,  longft 

Nocte,  oarent  quia  vate  sacro. 

So  arduous  are  the  official  duties  of  Mr.  Metcalf,  that,  to  ask 
him  to  do  more  than  his  duty,  may  seem  unreasonable.  But 
so  abundant  are  his  stores  of  learning,  and  so  entirely  at  his  com- 
mand, that  he  might,  perhaps,  append  some  notes  and  references 
to  the  reports  without  greatly  increasing  his  labors.  This,  to  be 
sure,  we  have  no  right  to  require  him  to  do,  and  no  right  to  com- 
plain if  it  be  not  done ;  but,  in  doing  it,  he  would  add  another  to 
the  many  services  which  he  has  already  rendered  to  the  law. 
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The  contents  of  these  volumes  exhibit,  in  a  very  clear  light,  the 
great  amount  and  great  variety  of  the  duties,  which  the  court  i& 
called  on  to  perform.  It  has  both  civil  and  criminal  jurisdiction,  and 
takes  cognizance  of  matters  both  m  law  and  equity,  and  sits  as  a 
court  for  the  correction  of  errors  from  inferior  tribunals,  and  as  the 
supreme  court  of  probate,  and  gives  opinions  upon  the  call  of  each 
branch  of  the  legislature  and  of  the  governor  and  council.  In  so  large 
a  community,  with  such  various  interests  and  pursuits,  complicated 
and  diversified  questions,  affecting  private  rights,  are  constantly 
arising  for  adjudication.  Neither  ordinary  men  nor  ordinary  at- 
tainments are  equal  to  the  proper  discharge  of  these  high  duties. 

The  supreme  court  of  Massachusetts  has  always  been  an  able  and 
learned  tribunal,  but  we  doubt  whether  the  court,  upon  the  whole, 
ever  stood  higher  than  at  the  present  time.     The  several  members 
of  the  court  are  eminently  able  men,  and  are  admirably  fitted,  by 
their  distinctive  intellectual  characteristics,  to  act  advantageously 
together.     The  essential  qualities  of  the  judicial  character  may  be 
found,  in  large  measure,  upon  the  bench  of  the  supreme  court  of 
Massachusetts.     The  opinions  in  these  repcgrts  are  drawn  up  fully 
in  writing  by  the  judges  themselves,  and  are  not  the  work  of  the 
reporter.     This  course  secures  an  accuracy  and  precision  which 
arc  highly  valuable,  and  which  could  not  be  obtained  merely  firom 
the  minutes  of  the  reporter.    The  fact,  that  the  opinions  are  drawn 
up  by  the  judges  at  their  convenience,  accounts  for  the  leaigtli  of 
the  opinions  in  these  volumes.     The  average  length  of  these  opin- 
ions is,  we  believe,  considerably  greater  than  that  of  the  opinions 
in  the  Mass?ichusetts  reports,  and  in  the  early  volumes  of  Pickering. 
This  we  found  to  be  the  result  by  comparing  the  opinions  in  the 
first  volume  of  Metcalf  with  those  in  one  volume  of  the  Massachu* 
setts,  and  in  the  first  volume  of  Pickering.     In  (lie  first  volume  of 
Metcalf  the  statements  of  the  several  cases  by  the  reporter  occupy 
one  hundred  and  nine  pages,  the  arguments  of  counsel  forty-three 
pages,  and  the  opinions  of  the  court  three  hundred  and  eleven 
pages,  the  opinions  occupying  more  than  twice  as  much  space  as 
both  the  statements  and  arguments.     Arguments  by  the  court  are 
not  authority,  this  attribute  belongs  only  to  the  decision.     It  is  no 
part  of  the  duty  of  a  judge  to  offer  an  argument  to  show,  that  his 
decision  is  right.     It  is  his  province  to  decide.     He  is  oracular. 
The  decision,  with  such  explanations  and  illustrations  as  are  need- 
ed, to  exhibit  plainly  the  grounds  of  it,  fully  discharges  the  duty 
of  the  judge.     There  are  undoubtedly  cases  of  novelty  and  impor- 
tance, which  require  a  thorough  and  extended  examination  and 
discussion.    But  the  greater  part  of  cases,  those  in  Which  there  is 
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only  an  application  of  settled  principles,  an  elaborate  and  extended 
opinion  adds  much  to  the  labor  of  the  judge,  without  a  correspond- 
ing benefit  to  the  profession  or  the  public.  A  difficulty  in  readily 
finding  the  point  decided  is  often  a  practical  inconvenience  attend- 
ing long  opinions. 

The  opinions  in  the  volumes  before  us  undoubtedly  manifest  much 
research  and  learning,  and  intellectual  power  and  discrimination. 
ThCTe   are  many  cases  of  magnitude  and  interest.     The  case  of 
Copeiand  v.   The  New  England  Marine  Insurance  Company^  in 
the   second   volume,   establishes  a  most   important  principle   in 
the  lavir  of  insurance.    By  that  case  it  is  determined  that  a  vessel 
insured  on  a  voyage  out  and  home,  which  departs  with  competent 
officers  and  crew,  does  not  become  unseaworthy,  by  reason  of  the 
master's  becoming  incompetent,  in  a  foreign  port,  to  command  the 
vessel,  and  if  the  vessel  sails  from  such  port  under  his  command 
ind  is  lost,  even  if  through  his  incapacity,  the  underwriters  are 
liable.     This  point  was  decided  on  the  ground  that  though  the 
master  was  incompetent,  there  was  a  mate  on  board  who  was  com- 
p^ent,  and  whose  duty  it  was  in  such  case  to  take  the  command. 
Bui  the  court  further  decided,  that  if  the  mate  in  such  case,  either 
through  want  of  judgment  or  culpable  negligence,  omits  to  do  his 
doty,  and  the  vessel  is  stranded,  the  underwriters  are  not  dis- 
charged.    A  different  doctrine,  we  apprehend,  was  formerly  held 
on  this  subject.     The  dissenting  opinion  of  Mr.  Justice  Wilde  is 
exceedingly  clear  and  forcible. 

The  case  of  Carnegie  v.  Morrison^  also  in  the  second  volume,  is 
an  exceedingly  instructive  one.  In  this  case  the  lex  loci  and  lex 
fori  are  admirably  discussed,  both  by  the  bar  and  the  bench.  We 
thank  the  reporter  for  the  arguments  of  counsel  in  this  case,  and 
wish  we  had  more  such  to  thank  him  for. 

The  case  of  the  Commonwealih  v.  Hunt^  is  novel  and  important. 
It  was  an  indictment  against  several  journeyman  boot-makers,  for 
an  alleged  conspiracy  to  raise  wages.  The  law  of  the  case  was 
ably  discussed  at  the  bar.  The  opinion  of  Chief  Justice  Shaw  is 
one  of  uncommon  learning  and  power.  The  whole  subject  of 
criminal  conspiracy  is  treated  in  a  clear  and  convincing  manner. 
The  lines  of  distinction,  between  our  law  and  the  English  law  on 
the  subject,  are  clearly  drawn,  and  how  far  the  English  cases  will 
apply  in  this  commonwealth,  distinctly  indicated.  This  decision 
must  rtnmn  ot  great  and  permanent  value  as  clearly  defining  and 
9^iiing  the  law  upon  an  important  subject  in  regard  to  which 
^  kw  was  before  a  good  deal  comphcated,  confused,  and  im- 
certaiiL 
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We  have  space  only  to  refer  to  one  other  leading  case,  and  that  is 
the  case  of  Norris  v.  The  City  of  Boston^  in  the  fourth  volume.  This 
case  came  before  the  court  on  a  bill  of  exceptions  taken  upon  the 
trial  before  the  common  pleas.  The  plaintiff  was  the  master  of  a 
schooner  from  St.  Johns,  N.  B.,  and  sought  to  recover  back  in  this 
suit  an  amount  of  money,  which  he  had  paid  pursuant  to  a  statute  of 
this  commonwealth,  for  permission  to  land  passengers  in  Boston. 
The  object  of  the  statute  was  to  save  the  commonwealth  from  the  bur- 
den of  supporting  foreign  paupers.  The  great  question  in  the  case 
was,  whether  or  not  the  statute  was  in  conflict  with  the  constitution 
or  laws  of  the  United  States.  Questions  touching  constitutional 
rights  and  powers  are  always  momentous.  It  is  among  the  highest 
and  most  solemn  duties  of  the  judiciary,  state  and  national,  to  de- 
fine and  maintain  the  just  and  true  limits  of  state  and  national 
legislation.  Chief  Justice  Shaw,  in  the  case  before  us,  has  dis- 
charged his  judicial  duty  in  this  respect  in  a  most  able  and  satis- 
factory manner. 

Infallibility  belongs  not  to  the  human  tribunals.  The  names  of 
cases  doubted  and  overruled,  embracing  the  decisions  of  the  most 
distinguished  courts,  fill  a  volume.  Lord  Brougham  says,  no  law- 
yer can  doubt  that  the  jqdgment  of  the  king's  bench,  delivered  by 
Lord  Mansfield,  in  the  great  case  of  Perrin  v.  Bldke^  was  erroneous* 
We  regard  the  decision  of  the  supreme  court  of  Massachusetts  in 
the  case  of  Portland  Bank  v.  Apthorp^  (12  Mass.  Rep.)  as  an 
unsound  and  dangerous  decision.  The  reasoning  of  the  court 
in  that  case  is,  to  our  mind,  entirely  unsatisfactory.  The  tax  in 
question  was  a  tax  directly  upon  the  property  of  the  bank.  It 
was  not  a  proportionate  tax  according  to  the  constitution,  but 
a  partial  tax  contrary  to  the  constitution,  and  the  act  imposing 
it  seems  to  us  clearly  opposed  to  the  provision  and  spirit  of  the 
constitution.  We  believe  that  to  levy  taxes  upon  the  principle 
sanctioned  by  that  decision  would  be  most  unjust  and  oppressive. 
We  hope  to  see  that  case  overruled,  and  the  constitutional  limit 
prescribed  to  the  legislature  in  assesshig  taxes,  correctly  defined 
and  established.  The  decision  pronounced  by  Chief  Justice  Par- 
sons, in  Churchill  v.  Suter^  (4  Mass.  Rep.)  is  contrary  to  the 
decisions  which  have  since  been  made  in  England,  New  York, 
and  elsewhere,  and  we  suppose  that  the  better  opinion  is,  that  it  is 
erroneous. 

We  propose  now  to  submit  some  views  in  regard  to  some  of  the 
decisions  in  the  volumes  before  us. 

The  case  of  Lobdell  v.  Bakery  in  the  first  volume,  was  an  ac- 
tion on  the  case,  charging  the  defendant  with  having  fraudulently 
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procured  a  minor  to  indorse  a  note,  to  give  it  a  false  credit.     At 
the  trial,  evidence  was  admitted  on  the  part  of  the  defendant  to 
show,  that  the  defendant  was  a  man  of  sudden  impulses,  and  that 
within  two  or  three  minutes  after  procuring  the  indorsement,  he 
expressed  his  regret  that  he  had  done  so  ;  and  the  court  held,  that 
an  exception  to  the  admission  of  this  evidence  was  not  well  founded. 
Upon  what   principle  or  authority  that  evidence  could  be  held 
admissible,  we  have  been  wholly  unable  to  discover.     Declarations 
of  a  party  in  his  own  favor,  especially  in  the  absence  of  the  other 
party,  are  excluded  by  the  most  familiar  principles  of  evidence, 
and  it  is  a  novel   idea,  that  in  a  civil  suit  for  damages,  the  legal 
liability  of  a  party  can  depend,  in  any  degree,  upon  his  peculiar 
physiological  qualities.     All  the  court  say  upon  the  point  is,  "  we 
are  of  opinion  that  the  exception  is  not  well  founded."     There  is 
not  the  slightest  intimation  as  to  the  grounds  of  this  opinion,  or 
upon  what  principle  the  evidence  was  admissible.     But  the  court 
say  afterwards,  that  the  evidence  will  be  of  no  importance  on  the 
new  trial,  that  if  the  defendant  fraudulently  procured  the  indorse- 
ment, he  cannot  exculpate  himself  by  showing  that  he  repented  ; 
and  that  this  evidence  has  no  effect  on  his  legal  liability,  if  the 
iodorsement  was  fraudulently  obtained  to  give  a  false  credit  to  the 
note.     These  positions  of  the  court  seem  to  us  to  show  of  them- 
selves that  the  evidence  was  not  admissible,  and  that  the  exception 
was  well  founded. 

The  case  of  Sperry  v.  Wilcox^  in  the  first  volume,  was  an  ac- 
tbn  of  slander.      The  defence  was  the  truth  of  the  words,  to 
which  point  evidence  was  given.     The  jury  were  charged  that  if 
the  words  were  spoken,  they  must  give  a  verdict  for  the  plaintiff, 
unless  they  were  satisfied  that  the  charge  made  by  defendant  was 
true ;  that  the  burden  of  proof  was  on  the  defendant  to  establish 
that  fact,  and  that  if  the  jury  doubted  as  to  that  fact,  they  should 
find  for  the  plaintiff.     The  court  held  this  instruction  to  be  correct. 
The  amount  of  the  decision  is,  that  the  defendant  having  the  bur- 
den of  proof  to  establish  the  truth  of  the  charge  made  by  him, 
roust  remove  all  doubt  on  that  point,  or  have  a  verdict  against  him. 
Was  this  correct  ?     The  defendant  stood  as  every  party  stands, 
who  has  the  burden  of  proof ;  he  must  make  oUt  the  point  to  the 
reasonable  satisfaction  of  the  jury.     The  evidence  must  prepon- 
derate in  his  favor,  but  he  is  not  bound  to  remove  all  doubt.     The 
usual  instruction  to  the  jury  in  such  case  is,  that  the  party  must 
make  out  the  point  to  their  reasonable  satisfaction,  that  the  weight 
of  evidence  must  be  in  his  favor,  and  such  seems  to  us  should  have 
been  the  instruction  in  this  case.     It  would  tend  to  great  wrong 
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and  injustice,  if  ihe  party  who  happens  to  have  the  affirmative,  or 
burden  of  proof,  were  bound  to  remove  all  doubt.  The  neces- 
sity of  removing  all  doubt,  we  supposed  existed  only  in  criminal 
eases. 

The  case  of  Coolidge  v.  Brigham,  in  the  same  volume,  was 
assumpsit  for   goods  sold    and  delivered,   and   money  had  and 
received,  and  a  count  on  a  special  agreement.     As  to  the  count 
for  goods  sold  and  delivered,  it  appeared  that  after  the  sale  the 
seller  agreed  to  receive  in  payment  the  note  of  a  third  person, 
indorsed  by  the  payee  and  another,  and  the  buyser  delivered  such 
third  person's   note,  on  which  the  promised  indorsements  were 
forged.     The  court  held,  that  the  sellet  could  not,  upon  discover- 
ing the  forgery,  maintain  an  action  for  goods  sold  and  delivered, 
until  he  had  returned  or  offered  to  return  the  note,  and  had  thus 
rescinded  the  agreement.     The  decision  rests  upon  the  principle, 
which  requires  a  return  of  goods  in  order  to  rescind  a  contract  of 
sale.     There  is  no  doubt  of  the  soundness  of  this  principle,  but  its 
application  to  this  case  is  not  so  clear  to  our  mind.      The  only 
defence,  which  the  defendant  could  make  to  the  count  for  goods 
sold,  was  payment,  and  the  only  evidence  of  payment  was  the 
agreement  of  the  plaintiff  to  receive  a  note  of  a  particidar  descrip- 
tion in  payment.     A  note,  to  be  sure,  had  been  delivered,  but  not 
such  a  note  as  waa  agreed  to  be  received.     The  defendant  had 
failed  to  perform  his  agreement.     The  plaintiff  had  never  received 
what  he  had  agreed  to  take  in  payment.     The  plaintiff  was  not 
seeking  to  rescind  any  contract,  but  the  defendant  set  up  in  de- 
fence an  agreement,   which  he   himself   had   never   performed. 
Independent  of  the  agreement  about  the  note,  there  was  a  good 
ground  of  action  for  goods  sold,  but  the  defendant  defeated  the 
action  on  that  ground,  by  setting  up  that  agreement,  though  be 
had  not  performed  it.     True  the  note  was  not  returned,  but  was 
there  any  proof,  or  legal  presumption,  that  it  was  received  by  the 
plaintiff,  with  a  knowledge  of  the  forgery,  as  a  payment  of  the 
account  ?     It  appears  that  the  fact  of  t^ie  forgery  was  settled  by  a 
trial  at  law,  the  note  of  course  went  on  to  the  files  of  the  court, 
and  was  no  longer  in  the  plaintiff's  possession.     The  defendant 
was  called  on  to  furnish  evidence  to  prove  the  indorsement ;  he 
therefore  knew  where  the  note  was,  and  had  as  much  access  to  it, 
and  control  over  it  as  the  plaintiff  had. 

In  the  case  of  Briggs  v.  Parkmarij  in  the  second  volume, 
it  was  decided  that  a  mortgage  of  a  trader's  stock  in  trade  is 
not  fraudulent  per  se,  though  it  is  provided  therein  that  unljl  con- 
dition broken,  he  may  retain  in  his  possession  and  use  all  the  mort- 
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gaged   property,   without  hindrance  from  the  mortgagee  ;    and 
though  there  is  an  oral  agreement  of  the  parties  at  the  time  the 
mortgage  is  executed,  that  the  mortgagor  may  sell  and  dispose  of 
the  mortgaged  property,  and  apply  the  proceeds  to  his  own  use. 
It  has  long  been  settled  in  this  conrunonwealth,  that  possession  by 
the  vendor  is  only  evidence  of  fraud,  and  the  court  regard  the  fiur- 
ther  provisions,  in  this  case,  that  the  mortgagor  might  use  and  sell 
for  his  own  use,  as  only  additional  evidence  to  the  same  point  j 
and  it  not  appearing  to  the  court  that  the  conveyance  was  fraudu- 
lent, the  mortgagee  held  the  goods  against  the  assignee  of  the 
mortgagor.     But  our  difficulty  is,  to  see  how  any  legal  title  or 
nterest  passed  to  the  mortgagee  by  such  a  conveyance.     The 
mortgagor  retained  not  only  the  possession,  but  the  right  to  use 
aad  sell  for  his  own  use,  that  is,  he  retained  everything  which  be- 
longs to  absolute  ownership.     He  had  all  the  rights  of  absolute 
owner  as  fully  after  the  mortgage  as  he  had  before.     He  had  the 
right  to  keep,  use,  and  sell  the  whole  property  for  his  own  use ; 
ke  might  at  any  time  have  sold  every  particle  of  it,  and  put  the  pro- 
ceeds in  his  own  pocket ;  he  was  under  do  obligation  to  account  for 
or  pay  over  the  proceeds^     No  man  can  have  a  greater  right  in  or 
ooDtrol  over  p««onal  property ;  was  it  not  then  his,  and  could  it 
at  the  same  time  be  another's  ?    Suppose  a  man'  should  convey  to 
another  personal  property  absolutely,  it  being  nevertheless  expr^sly 
agreed  at  the  same  time,  that  the  vendoi'  should  have  the  same 
right  to  keep,  and  use,  and  sell  it  for  his  own  use  that  he  had  be- 
fore the  conveyance,  would  anything  pass  by  such  a  conveyance  ? 
The  court  intimate  in  this  case,  if  the  conveyance  had  been  abso- 
lute, it  would  have  been  viewed  as  ftaudulent,  but  would  it  not 
rather  have  been  a  nullity  ?     In  such  a  case  it  would  seem  as  if 
nodiing  was  in  fact  done,  and  that  the  property  remained  just  as 
it  was  before.     In  this  case,  as  the  mortgagor  could  sell  and  con- 
vey the  property  to  his  own  use,  and  as  a  creditor  can  take  what 
belongs  to  his  debtor,  it  \vould  seem  to  follow,  that  it  might  be 
taken  by  creditors  by  attachment,  and  that  it  could  pass  by  assign- 
ment under  the  insolvent  law,  the  possession  and  right  to  sell  then 
remaining  in  the  mortgagor.    At  the  time  of  the  attachment  by 
the  creditor  and  of  the  assignment,  the  condition  in  the  mortgage 
had  not  been  broken,  and  no  possession  bad  been  taken  by  the 
mortgagee.     We  do  not  perceive  that  the  agreement,  on  the  part 
of  the  mortgagor,  that  if  he  made  large  sales  he  y^ould  add  to  the 
security  by  other  property,  can  have  any  bearing  on  this  question. 
4Rie  mortgagor  had  an  unlimited  Tight  of  sale  without  accotmting, 
iiappearing  expresalytfaat  he  refused  to  agree  to  account  for  thepro* 
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ceeds,  and  his  adding  or  not  adding  to  the  security  by  other  property, 
would  not  affect  his  right  to  the  property  mortgaged.     It  may  be 
said  that  the  mortgagor  gave  the  mortgagee,  by  contract,  a  power 
to  take  possession  of  the  goods  upon  condition  broken ;  in  that 
h'ght  it  would  amount  to  this,  that  the  mortgagor  agreed  that  if  he 
did  not  pay  the  money  within  a  certain  tin>e,  the  mortgagee  might 
take  what  goods  remained   unsold.      The   most  that  could    be 
ckiimed  in  behalf  of  such  a  power  would  be,  that  it  could  be  en- 
forced against  the  nK)rtgagor  while  he  retained  the  goods,  but  it 
would  be  of  no  avail  after  the  title  to  the  goods  had  passed  from 
the  mortgagor,  either  by  a  volimtary  conveyance,  or  by  process 
of  law.     We  are  aware  that  the  decisions  of  courts  have  gone 
great  length  in  supporting  mortgages  of  personal  property,  but  we 
are  not  aware  of  any  case,  which  goes  the  length  of  the  case  before 
us.     It  has  been  held,  that  the  mortgagor  may  sell  for  the  mort- 
gagee, paying  over  the  proceeds  to  him.     If  it  be  the  policy  of  the 
law,  that  creditors  should  be  able  to  take,  by  legal  process,  what 
belongs  to  their  debtors,  the  principle  of  this  case  woujd  seem  to  be 
against  such  policy.     A  debtor,  on  this  principle,  by  an  arrange- 
ment with  one  creditor,  may  have  in  his  possession,  to  be  disposed 
of  as  he  pjeases,  fojr  his  own  benefit,  property  to  any  amount,  but 
which  is  at  the  same  time  out  of  the  reach,  as  weU  of  the  particular 
creditor  with  whom  be  agrees,  as  of  all  the  rest  of  his  creditors, 
none  of  whom  may  in  fact  receive  any  benefit  from  the  property- 
But  we  do  not  mean  to  speak  too  confidently  in  regard  to  this  case. 
It  certainly  puzzles  us  extremely  to  comprehend  how  the  owner 
of  a  chattel  can  give  any  title  to  or  lien  upon  it  to  another,  and 
at  the  same  time  retain  to  himself  the  right  to  keep,  use  and  sell 
it  for  his  own  use  and  benefit. 

The  authority  of  this  case  was  fully  recognized  in  Jones  v.  Hug- 
gefordj  in  the  third  volume,  and  the  general  views  taken  by  the 
court  were  the  same  in  both  cases. 

Bctrd  V.  Woody  in  the  third  volume,  was  an  appeal  from  a  de- 
cree of  the  judge  of  probate.  The  supreme  court  decided  that 
an  administrator,  who  is  cited,  on  the  application  of  the  heirs  of 
the  intestate,  to  render  and  settle  his  account  of  administration 
in  the  probate  court,  will  be  held  to  do  so,  although  he  produces 
the  receipts  of  all  the  heirs,  acknowledging  that  he  has  paid  them 
their  distributive  shares  in  full.  The  amount  of  this  is  that  a  settle- 
ment made  by  an  administrator  with  the  heirs  and  their  receipts 
obtained  in  full,  go  for  nothing ;  and  he  is  bound  to  render  and 
settle  an  account  as  if  nothing  had  been  done,  v^ithout  any  evidence 
being  previously  offered  to  show  that  there  were  any  errors,  or 
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mistakes,  or  fraud.  Ought  not  the  settlement  and  receipts  to  be 
prima  fade  good  and  binding,  and  ought  not  the  burden  to  be  on 
the  heirs  to  show  that  in  the  settlement,  which  they  have  voluntarily 
made,  there  are  errors,  or  mistakes,  or  fraud  ?  And  if  they  show 
errors  and  mistakes,  let  them  have  leave  to  surcharge  and  falsify, 
and  let  the  administrator  be  held  to  account  for  all  matters,  for 
which  he  had  not  accounted,  and  if  there  were  fraud,  let  the  whole 
settlement  be  set  aside.  Do  not  the  heirs  waive  their  right  to  have 
an  account  under  oath,  by  a  voluntary  settlement  fairly  made  ? 

Pidge  V.  PidgCy  in  the  third  volume,  was  a  libel  for  a  divorce, 
a  vinculo^  founded  on  the  statute  1838,  ch.  126,  sec.  1.     That  sec- 
tion provides  that  "  a  divorce  from  the  bond  of  matrimony  may  b^ 
decreed  in  favor  of  either  party,  whom  the  other  shall  have  wilfully 
and  utterly  deserted,  for  the  term  of  five  years  consecutively,  and 
without  the  consent  of  the  party  deserted."     The  facts  were  that 
the  husband  abused  and  beat  his  wife,  so  as  to  furnish  a  justifiable 
c^use  for  her  leaving  him ;  and  she  did  leave  him  for  such  cause, 
and  did  not  return  or  offer  to  return  to  him,  and  he  for  five  con- 
secutive years  next  after  her  departure,  wholly  ne^ected  to  pro- 
vide for  her  maintenance,  and  did  not  seek  to  live  with  her.    Upon 
these  facts  the  court  held  that  the  wife  could  not  maintain  a  libel 
a  vmctdo  under  the  above  statute.     The  view  taken  of  the  case  by 
the  court,  as  expressed  in  the  opinion  delivered  by  Mr.  Justice 
I>ewey,  is,  that  the  facts  proved,  show  a  case  of  extreme  cruelty 
and  wilful  neglect  to  provide  for  the  maintenance  of  the  wife,  which 
w^ould  warrant  a  divorce  from  bed  and  board,  but  that  it  is  not  a 
case  of  desertion  under  the  above  statute.     Mr.  Justice  Putnam, 
however,  gave  a  dissenting  opinion.      The  view  he  takes  is,  that 
the  husband  in  effect  turned  the  wife  out  of  doors,  without  any 
reasonable  cause  or  provocation,  and  without  her  consent ;  and 
that  he  there  left  and  abandoned  her  to  her  fate,  without  his  aid, 
protection,  or  support,  for  five  consecutive  years,  and  that  that  is 
desertion  within  the  spirit  and  meaning  of  the  statute.     That  the 
parties  were  separated  not  by  consent,  one  therefore  must  have 
deserted  the  other.    That  the  wife  did  not  desert  the  husband;  she 
was  in  no  fault,  and  that  the  husband  must  therefore  have  deserted 
the  wife.    We  confess  it  seems  to  us  extremely  difficult  to  resist 
this  conclusion. 

Now  that  Mr.  Justice  Putnam  has  retired  from  the  bench,  and 
we  shall  not  again  meet  him,  as  we  have  been  accustomed  to  do, 
in  the  walks  of  professional  life,  we  hope  we  may  without  impro- 
priety take  this  occasion  to  pay  him  a  passing  tribute  of  unfeigned 
respect.    For  nearly  thirty  years,  we  believe,  he  discharged  ably 
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and  faithfully  tbe  duties  of  a  judge  of  the  supreme  court.  Many 
of  the  opinions  delivered  by  him,  especially  upon  questions  of 
maritime  and  commercial  law,  are  among  the  best  which  have 
eminated  from  that  distinguished  court.  No  judge  ever  maintained 
his  own  opinions  with  more  firmness  than  he  did.  Supported  or 
unsupported  by  tbe  opinions  of  othersj  he  pronounced  with  manly 
frankness  and  independence  the  convictions  of  his  own  mind.  His 
dissenting  opinions  were  uniformly  exceedingly  able,  and  evidently 
showed  that  they  had  been  carefully  and  conscientiously  formed. 
But  the  trait  of  character  to  which  every  lawyer  will  with  pleasure 
refer,  was  his  uniform  courtesy  and  kindness.  In  court  and  out 
of  court,  and  at  all  times,  he  was  a  gentleman  in  the  highest  accep- 
tation of  that  term.  Happy  is  the  man,  who,  at  the  age  at  which 
Judge  Putnam  has  arrived,  can  look  back  upon  a  life  as  honorably 
and  usefully  spent,as  his  has  been.  There  is  not  a  shade  resting 
OH  his  fair  fame ;  and  now  that  the  cares  and  tbe  toils  of  official 
life  are  ended,  may  the  remainder  of  his  days  be  peaceful,  and 
bappy,  and  honored. 

The  case  of  Monk  v.  Guildj  in  the  third  volume,  was  a  writ  of 
error  to  reverse  a  judgment  of  the  court  of  common  pleas  in  favor 
of  Guild  V.  Monk.  The  error  assigned  was,  that  Monk,  ptior  to 
the  service  of  the  writ,  bad  removed  his  domicil  from  this  com- 
monwe-altb  to  New  York,  and  which  continued  to  be  there ;  and 
that  no  attachment  of  his  goods,  &c.,  was  made  on  the  original 
writ.  The  facts  agreed  were,  that  Monk  removed  his  domicil,  as 
above  stated,  from  Massachusetts  to  New  York,  where  he  had 
ever  since  continued ;  that  said  removal  was  unknown  to  Guild. 
The  judgment  was  rendered  on  a  promissory  note.  Tbe  officer 
returned  on  the  writ,  that  he  had  made  diligent  search  for  property 
and  person  of  Monk,  but  could  find  neither  in  his  precinct ;  and 
that  be  attached  a  billet  of  wood  and  left  a  summons  for  Monk  at 
Mrs.  Cole's,  that  being  his  last  and  usual  place  of  abode  in  this 
commonwealth,  not  being  able  to  find  any  agent  or  attorney  of 
said  Monk  in  this  commonwealth  with  whom  to  leave  a  summons. 
On  the  entry  of  tbe  action,  Guild  suggested  on  the  record,  that 
Monk  was  out  of  the  ^commonwealth,  and  took  an  order  of  no- 
tice in  the  usual  form.  At  the  second  term,  the  order  not  be- 
ing complied  with.  Guild  took  an  order  of  notice  in  the  alterna- 
tive, which  was  served  on  Monk  at  his  residence  in  Troy,  N.  Y., 
by  reading  to  him  an  attested  copy  of  said  order.  Prior  to  the 
&st  term  in  September,  Monk  directed  an  attorney  to  appear  gen- 
erally in  defence  of  said  suit,  but  the  attorney  did  not  appear  till 
tbe  April  term  following.     He  then  appeared  and  moved  tbe  court 
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to  dismiss  the  action  fer  the  reason  stated  in  the  i^signment  of 
errors  ;  the  motion  was  in  writing.  The  court  of  common  pleas  re- 
cused to  grant  the  motion,  and  the  attorney  then  withdrew  his  ap* 
pearance.  Judgment  was  therefore  rendered  and  execution  issued, 
which  was  wholly  unsatisfied.  The  decision  of  the  court  was,  that 
the  plaintiff  in  error  takes  nothing  by  his  writ. 

The  decision  is  founded  upon  the  principle,  that  wheii  a  plain- 
tiff in  error  might  have  appealed,  and  did  not  do  so,  he  cannot 
have  a  writ  of  error.  The  court  of  course  consider  that  the  plain- 
tiff in  error,  in  this  case,  might  have  appealed,  and  that  it  was  his 
own  laches  that  he  did  not  do  so,  iamd  that  therefore  he  cannot  have 
his  writ  of  error. 

The  prineiple  stated  by  the  court  is  no  doubt  a  correct  one,  and 
well  established  ;  but  the  question  is,  does  it  apply  to  this  case  ? 
How  stands  the  case  ?  At  the  time  of  the  date  and  service  of  the 
writ  in  the  original  suit,  the  then  defendant— -  now  plaintiff— had 
no  domicil  in  this  commonwealth,  was  not  an  inhabitant  here,  and 
was  not  in  fact  here,  and  of  course  the  court  had  no  jurisdiction  of 
him.  His  attorney  appeared  only  for  a  particular  purpose ;  he 
then  withdrew  his  appearance  entirely.  There  was  then  no  ap- 
pearance, and^the  case  of  course  stood  as  if  there  had  been  no  ap- 
pearance at  all  for  any  purpose.  The  judgment,  therefore,  was 
raklered  against  a  man  who  was  not  an  inb^bitafit  of  the  common- 
wealth ^en  the  suit  was  commenced,  or  at  the  time  of  the  judg- 
ment ;  on  whom  the  writ  had  not  been  served,  and  who  never  ap- 
peared in  the  action.  The  party  not  being  an  inhabitant  of  the 
state,  was  not  bound  to  appear  on  notice,  and  he  did  not,  in  legal 
cootemplation,  appear,  —  as  the  appearance  was  for  a  particular 
purpose,  and  was  wholly  withdrawn.  The  court  expressly  say, 
^'  that  if  the  defendant  in  the  original  suit  was  not  d«ly  summoned, 
his  appearance  by  an  attorney  to  take  exception  and  make  a. motion 
to  dismiss  the  action,  was  not  a  waiver  of  his  exception."  Can 
there  be  any  dotibt,  that  the  judgment  in  the  original  suit  was  erro- 
neous, and  ought  to  have  been  reversed  in  the  suit  in  error  ?  But 
it  was  not  reversed,  on  the  ground  that  the  party  might  have  ap- 
pealed. But  how  could  he  appeal,  what  opportunity  had  he  to 
appeal  ?  The  writ  was  not  served  on  him,  and  he  was  not  an  inhab- 
itant of  the  state,  and  did  not  appear  to  the  action,  and  was  not  in 
court.  The  court  say  :  "  The  rule  that  he  who  has  a  right  to  ap- 
peal, shall  not  luring  error,  applies  of  course  to  cases  only  where 
the  party  had  an  opportunity  to  appeal.  If  he  never  appeared,  or 
was  never  duly  summoned,  and  judgment  was  rendered  against 
him  by  de/bult,  the  case  would  be  very  different."     Now,  the  case 
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thus  put,  was  precisely  the  case  of  the  plaintiff  in  error  then  before 
the  court.  It  would  seem  quite  clear,  therefore,  that  this  was  not 
a  case  for  the  application  of  the  rule  that  the  party  cannot  have  a 
writ  of  error  where  he  has  an  opportunity  to  appeal,  and  that  the 
true  position  of  the  case  was  not  presented  to  the  mind  of  the 
court.  So  far  as  appears  from  the  report,  the  counsel  said  nothing, 
but  left  the  court  to  find  out  the  points  in  the  case  as  well  as  they 
could. 

In  Charles  v.  Dunbar j  in  the  fourth  volume,  the  court  held,  that 
a  first  mortgagee,  who  makes  an  entry  for  condition  broken, 
according  to  the  provisions  of  the  Revised  Statutes,  ch.  107,  sec. 
2,  but  permits  the  mortgagor  to  remain  in  possession  as  before, 
"viithout  accounting  for  rents  and  profits,  does  not  render  himself 
liable  to  account » with  the  second  mortgagee  for  the  rents  and 
profits,  although  he  makes  such  entry  for  the  purpose  of  preventing 
the  creditors  of  the  mortgagor  from  attaching  the  crops  growing  on 
the  mortgaged  premises. 

The  view  taken  by  the  court  in  this  case  is,  that  the  mere  entry  by 
the  mortgagee,  for  the  purpose  of  foreclosure,  was  merely  formal, 
and  that  he  never  was  in  fact  in  possession^  that  the  entry  and 
record  did  not  estop  him  from  showing  that  he  never  was  in  pos- 
session in  fact,  and  as  he  might  abandon  the  possession  taken  by 
the  entry  without  fraud,  he  would  not,  by  reason  of  his  entry,  be 
treated  as  one,  who  by  his  conduct  induced  another  to  part  with 
his  property,  or  to  forego  the  enforcement  of  his  rights,  and  that  it 
was  the  duty  of  the  second  mortgagee,  if  he  would  charge  the  first 
with  the  rents  and  profits,  in  such  a  case,  to  take  further  steps,  by 
attempting  to  enter  under  his  own  mortgage,  or  by  tendering  the 
debt  due  to  the  first  mortgagee. 

But  there  was  no  evidence  in  this  case  that  the  mortgagee  had 
abandoned  his  possession,  except  his  allowing  the  mortgagor  to 
occupy  the  premises.  If  a  creditor  of  the  mortgagor  had  at- 
tempted to  attach  the  crops,  no  doubt  the  mortgagee  would  at  once 
have  set  up  his  ]K)ssession,  because  he  had  taken  possession  to 
prevent  such  attachments.  The  true  view  of  the  case  seems 
to  us  to  be,  that  after  the  entry  of  the  mortgagee,  if  he  allowed 
the  mortgagor  to  remain  on  the  premises,  the  mortgagor  was  in 
possession  under  him,  according  to  the  words  of  the  fifteenth  sec- 
tion. Surely  the  abandonment  of  the  possession  formally  taken 
for  the  purpose  of  foreclosure,  is  not  to  be  inferred  from  this  single 
circumstance  of  his  allo^^nng  the  mortgagor  to  occupy  ;  if  it  were, 
it  would  defeat  the  very  object  for  which  the  entry  was  made. 
After  the  first  mortgagee  had  entered  and  taken  possession,  what 
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right  had  the  second  mortgagee  to  enter  on  him,  or  attempt  to 
enter,  and  take  possession ;  and  what  reason  had  he  to  suppose 
the  first  mortgagee  had  abandoned  his  possession?  Would  it 
not  be  more  reasonable  to  require  the  first  mortgagee  to  give 
express  notice,  or  indicate  by  some  decisive  act,  that  he  had  aban- 
doned his  possession,  than  to  deprive  the  second  mortgagee  of  his 
rights,  because  he  did  not  do,  or  attempt  to  do,  what  he  had,  ap- 
parently at  least,  no  right  to  do. 

The  first  mortgagee  appears  to  have  been  able  to  keep  off  at- 
tachments because  he  was  in  possession,  and  avoid  accounting  for 
rents  and  profits,  because  he  was  not  in  possession.  Every  man 
most  be  supposed  to  act  lawfully,  where  the  circumstances  will 
warrant  such  supposition,  and  as  the  first  mortgagee  entered  and 
took  possession  to  keep  off  attachments,  he  must  be  presumed  to 
have  retained  that  possession,  and  to  have  allowed  the  mortgagor 
to  occupy  under  him,  otherwise  he  would  be  deceiving  and  de- 
frauding the  creditors  of  the  mortgagor.  The  second  mortgagee  is  in 
&ct  the  mortgagor  to  the  first  mortgagee,  and  has  all  the  rights  of 
a  mortgagor,  one  of  which  is  to  make  the  mortgagee  in  possession 
accountable  for  the  rents  and  profits.  Before  the  entry  of  the  first 
mortgagee  the  mortgagor  was  tenant  at  will  to  the  second  mort- 
gagee. When  the  first  mortgagee  took  possession,  that  relation 
was  de3troyed,  and  the  mortgagor  became  tenant  to  the  first  mort- 
gagee, and  the  second  mortgagee  had  lost  his  power  of  entry  on 
the  mortgagor.  The  taking  possession  by  the  mortgagee  was  a 
lawful  act,  and  could,  not  be  invalidated  by  his  intending  to  allow 
4e  mortgagor  to  retain  the  possession.  After  the  entry,  the  mort- 
gagor was  in  under  the  mortgagee  by  his  express  consent,  and 
therefore  bis  tenant.  Until  the  entry,  the  mortgagor  was  not  ac- 
countable for  the  rents  to  the  mortgagee.  After  the  entry  he 
became  so  accountable  —  though  if  there  had  been  no  second  mort- 
gage, the  liability  for  rent  would  have  been  only  formal,  as  there 
could  have  been  no  difference  between  paying  rent  and  paying  so 
much  of  the  mortgage  debt;  yet  the  right  of  the  second  mort- 
gagee intervening,  it  seems  to  us  that  the  first  mortgagee  is  just 
as  much  accountable  for  the  rent,  as  if  he  had  taken  posses- 
sioD,  and  put  a  stranger  in  under  him.  If  a  mortgagee  takes  pos- 
session and  puts  a  stranger  in,  he  is  accountable  to  the  mortgagor 
lor  rents  and  profits.  Now  the  second  mortgagee  is  the  mortgagor 
to  the  first  mortgagee,  and  if  the  first  mortgagee  takes  possession, 
it  seems  to  us  that  he  must  account  for  rents  and  profits  to  the 
second  mortgagee,  just  as  much  if  the  mortgagor  is  permitted  to 
remain  in,  as  if  a  stranger  were  put  in. 
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We  should  be  exceedingly  glad  to  know  how  this  cnse  was 
treated  by  the  distinguished  counsel,  who  are  stated  to  have  argued 
it  before  the  court,  but  of  whose  arguments  not  a  word  is  given  in 
the  report. 

We  have  thus  briefly  considered  some  cases  in  the  volumes  be* 
fore  us,  in  which  the  accuracy  of  the  decisions  appeared  to  us  to  be 
at  least  doubtful.  These  cases  are  very  few  in  number,  and  if  the 
decisions  in  them  were  all  erroneous,  it  would  surely  be  no  matter 
of  surprise  or  complaint,  considering  the  great  amount  of  business 
with  which  the  court  is  constantly  pressed,  and  the  unfavorable 
circumstances,  under  which  causes  are  often  necessarily  heard  and 
determined.  In  truth,  irrespective  of  any  imfavorable  or  embar- 
rassing circumstances,  erroneous  decisions  are  to  be  expected  in 
every  court,  and  all  courts.  The  best  judges  have  often  been 
those,  who  were  most  sensible  of  their  liability  to  err,  and  were 
most  ready  to  admit  and  correct  their  errors. 

There  are  many  cases  which  fairly  admit  of  different  views,  and 
cases  present  themselves  to  different  minds,  under  different  aspects, 
as  is  every  day  seen  by  the  different  decisions  of  the  same  question 
by  different  courts.  If  there  were  a  court  of  errors  in  Massaobo* 
setts,  they  would  no  doubt,  rightfully  or  wrongfully,  reverse  some 
of  the  decisions  of  the  supreme  court.  There  would  be  different 
opinions.  It  was  not  our  purpose,  nor  do  our  limits  allow  it,  to 
go  into  any  extended  discussions  of  the  several  cases,  or  examina- 
tion of  authorities.  Our  remarks,  of  course,  can  ha«re  no  we^bt, 
except  so  far  as  they  ma:y  appear  to  be  sound  and  just ;  and  they 
are  made  with  entire  deference  to  the  learned  judges  of  the  supreme 
court,  for  whom  and  whose  decisions  we  entertain  the  highest  re- 
spect. We  deem  it  essential  to  the  advancement  of  jurisprudence 
that  habits  of  critical  examination  of  legal^  questions  and  subjects 
should  be  cherished  in  the  bar,  and  that  the  opinions  and  deci^ons 
of  courts  should  be  r^pectfully  and  candidly,  but  freely  consideped 
and  discussed. 

We  hope  the  people  of  Massachusetts  will  appreciate  as  they 
ought,  and  by  wise  and  prudent  measures,  perpetuate  an  able  and 
upright  administration  of  justice  among  them,  such  as  at  the  pre- 
sent time  they  so  fully  enjoy* 

NoTK.    On  page  11  of  this  article  there  U  a  mistake  in  the.  citation  of  the 
from  Yesejr.    It  should  be  Huguenin  v.  BastUy  (14  Vesey,  273.) 
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JKsirict  Court  of  the  United  StaieSy    Vermont^  Aprils  1844.    Jbi 
,  Bankruptcy. 

In  the  BiATTER  OP  Dehhs  Welman. 

'    The  time  when  an  Act  of  Congress,  which  is  approved  and  signed  by  the  Pres- 
ident of  the  United  States,  takes  effect,  most  appear  and  can  properly  appear, 
I       oq]j  from  the  Act  itself. 

Btld,  that  a  petition  for  a  declaration  of  bankruptcy,  presented  on  the  third  day 
I       of  March,  1843,  was  too  late  and  must  be  dismissed. 

The  doctrine  of  this  court  in  the  Mailer  of  Howes,  (6  Law  Reporter,  297,)  re- 
stated and  affirmed.  [But  see  the  Mailer  of  Richardson,  (6  Law  Reporter,  393.)] 

1  Tub  was  a  petition  by  Deluis  Welman,  representing  himself  to 
i  be  unable  to  meet  his  debts  and  engagements,  and  pfaying  for  the 
benefit  of  the  bankrupt  law.  The  petition  was  filed  March  3a, 
1843,  and  no  proceedings  having  been  had  upon  it  in  consequence 
of  the  clerk's  refusing  to  issue  the  usual  order,  the  petitioner  now 
filed  his  motion  for  an  order  of  notice  to  creditors  and  others  to 
'     Aow  canse  why  he  should  not  be  declared  a  bankrupts- 

Prentiss  J.  In  the  matter  of  Damd  Hoiaesy  (6  Law  Reporter, 
297,)  it  was  determined  by  this  court,  that  a  petition  for  the  benefit 
of  the  bankrupt  law,  presented  and  filed  on  the  8d  of  Mareh, 
4e  day  the  law  was  repealed,  was  too  late,  and  that  no  order 
coold  be  taken  upon  the  petition  other  than  to  dismiss  it.  An 
opposite  decision  having  been  recently  pronounced  in  a  neigboring 
circuit,  I  am  now  called  upon  to  re-examine  the  question ;  fmd  I 
^  ▼ery  fi^eely  say,  that  it  is  not  at  all  a  subject  of  regret,  that  an 
<ipportunity  is  thus  afforded  me  to  review  my  former  opinion,  and 
to  orerrale  it  if  found  to  rest  on  mistaken  principles  or  unsound 
'^ning.  When  Lord  Hardwicfc,  having  reason  to  alter  his 
opinion  on  a  particular  occasion,  said  he  was  not  ashamed  of  doing 
*>,  for  he  always  thought  it  a  much  greater  reproach  in  a  judge  to 
oootinue  in  his  error  than  to  retract  it,  he  exhibited  an  examjrfe  of 
^wisdom  and  real  elevation  of  character  which  it  would  be 
^oU  for  all  judges  to  take  as  a  guide.  I  hope  I  am  capable  of  ap-^ 
I*^ting,  as  it  deserves,  this  high  example  of  judicial  intelligence 
•od  virtue,  and  that  I  shall  never  be  so  forgetful  of  what  is  due  to 

^^  VIL— NO.   I.  4 
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an  enlightened  and  scrupulous  discbarge  of  duty,  as  to  fail  to  foI« 
low  the  example  on  every  fit  and  proper  occasion. 

The  question  presented  in  this  case  first  came  before  me  at  the 
last  May  terra  of  this  court,  in  the  matter  of  Ward  and  Thrall  v, 
SlossoUj  a  case  of  compulsory  bankruptcy.     I  then  considered  the 
<Iuestion,  and  came  to  the  conclusion  that  the  petition  could  not  be 
sustained;  but  as  the  case  involved  property  to  a  large  amount, 
and  the  question  raised  was  one  of  some  novelty  and  much  impor- 
tance, I  thought  it  would  be  advisable,  especially  as  there  Avere 
several  other  cases  depending  upon  the  decision,  to  adjourn  the 
question  into  the  circuit  court  for  final  determination.     {  accord- 
ingly did  so ;  but  no  bearing  being  had  upon  the  question  in  the 
circuit  court,  ihe  counsel  for  the  petitioning  creditors  at  the  Octo- 
ber term  declining  to  proceed  fwther  upon  it,  and  the  case   of 
David  HoweSj  coming  up  soon  after,  I  delivered  the  opinion  I  have 
already  mentioned.     As  to  the  correctness  and  soundness  of  that 
opinion,  considering  the  question  as  a  question  of  law  depending 
upon  i;ules  and  principles  of  law,  I  certainly  entertained  no  doubt 
before  die  publication  of  the  decision  in  the  matter  of  Joseph  Rich- 
ardsotiy  (6  Law  Reporter?  392.)     I  have  carefully  read  that  case, 
and  well  weighed  the  authorities,  principles,  and  reasoning  urge4 
W  it.     The  decision,  considering  the  high  source  from  which  it 
proceeds,  is  entitled  to  high  respect  and  deference ;  but  like  all 
other  decisi(Hi9  under  the  bankrupt  law  in  other  circuitSi  it  is  of  no 
binding  authority  here.     Notwithstanding  all  that  is  urged  in  the 
oase,  I  am  obliged  to  say,  that  I  still  remain  of  the  opinion,  that  a 
petition,  presented  and  filed  on  the  day  the  act  repealing  the  bank- 
xnpt  )aw  waa  passed,  cannot  be  sustained. 

It  a|>pea£s  to  me,  that  the  rule  that  there  afe  in  law  no  divisiom 
oiT  firaotiotna  of  a  day,  if  84>plioable  to  any  question  whatever,  is 
emphatically  applicable  to  this.  The  rule,  in  my  apprehension,  is 
not  to  be  treated  as  a  mere  unmeaning  legal  fiction,  existing  in 
speoulfttion  and  theory  only,  and  of  no  practical  use  or  value. 
That  there  is  no  apportionment  of  a  single  day,  or  any  account 
made  of  hours  and  minutes,  besides  being  true  by  general  habit 
and  custom  in  the  transaction  of  much  of  the  busii^ess  of  life,  is  a 
lule  or  axiom  of  law  founded  in  convenience  and  utility,  and  is  of 
leal  practical  efficacy^  aa  far  as  it  prevails,  in  avoiding  the  uncer-« 
tainty  and  difficulties  attending  questions  concerning  minute  and 
ui^mportant  divisions  of  time.  Still,  the  rule,  though  a  general  ruje 
of  law,  does  not  apply  in  all  cases,  but,  like  most  other  general 
rules,  is  subject,  in  its  application,  to  just  and  reasonable  excep- 
tions.   It  does  not  prevail  in  questions  concerning  merely  the  acta 
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of  parties,  where  it  becomes  necessary  to  distinguish  and  ascertain 
which  of  several  persons  bas  a  priority  of  right ;  as  where  a  bond 
and  release  are  executed  on  the  same  day  ;  where  a  bond  is  exe- 
cuted by  a  woman  the  same  day  she  marries ;  where  the  disseisin 
is  done  the  same  day  the  writ  is  tested ;  where  goods  are  seized 
under  an  execution  on  the  same  day  the  defendant  commits  an  act 
of  bankruptcy ;  where  two  writs  of  execution  are  delivered  to  the 
sheriff  on  the  same  day  ;  or  where  the  question  is  as  to  the  time  of 
auing  out  a  writ  or  delivering  a  declaration ;  in  short,  in  most,  if 
not  all  questions  respecting  private  transactions,  where  priorities  in 
a  single  day  may  exist,  and  it  is  practicable  as  well  as  essential  to 
the  purposes  of  justice,  to  inquire  into  them. 

Bat  though  divisions  of  a  day  are  allowed  to  make  priorities  in 
questioQs  concerning  private  acts  and  transactions,  they  are  never 
allowed,  to  nmke  priorities  in  questions  concerning  public  acts, 
SQch  as  legislative  acts  or  public  laws,  or  such  judicial  proceedings 
as  are  matters  of  record.  When  it  was  the  law  in  England  that 
every  act  of  Parliament,  took  eiiect  the  first  day  of  the  session  un<» 
leas  the  act  appointed  another  time  for  its  commencement,  it  was 
held,  thai  in  case  of  two  acts  made  at  the  same  session,  one  could 
not  have  priority  over  the  other,  for  being  made  at  one  day,  and 
instant  in  contemplation  of  law,  they  should  be  construed  as  if  all 
waa  in  the  same  act.  So  in  regard  to  judgments,  while  they  were 
considered  as  rendered  on  the  first  day  of  the  term  unless  there 
wa»  some  memorandum  to  the  contrary,  the  same  principle  pre- 
vailed. In  Pugh  V.  RMmon^  (1  Term  Rep.  116,)  Buller  J. 
said,  there  being  no  fractions  of  a  day  in  judicial  proceedings^ 
where  there  are  two  judgments,  both  referring  to  the  same  day, 
the  priority  of  one  cannot  be  averred.  The  doctrine  undoubtedly 
holds  equally  good  under  the  modern  regulations,  which  require 
an  indorsement  to  be  made  upon  every  act  of  Parliament  of  the 
day  of  its  being  approved  by  the  crown,  and  an  entry  of  record  of 
every  judgment  of  the  day  when  signed. 

Lord  Mansfield,  in  CanAe  v.  PiU^  (3  Burr.  1423,)  recognizes 
and  admits  the  general  rule.  After  observing  that  the  law  does 
not,  in  general^  allow  of  the  fraction  of  a'  day,  he  says  it  admits  it 
m  cases  where  it  is  necessary  to  distinguish,  and  he  does  not  see 
why  the  very  hour  may  not  be  shown,  where  it  is  necessary  and 
am  be  done.  To  this  I  agree.  But  is  it  necessary,  and  can  it  be 
done  in  this  case  ?  That  is  the  question.  If  it  cannot  be  done, 
or  is  not  proper  to  be  done,  then  the  case  falls  within  the  general 
rule,  and  the  general  rule  must  govern  it.  It  seems  plain  to  me, 
Ihat  the  time  wb^i  an  act,  which  is  approved  and  signed  by  the 
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President,  takes  effect,  must  appear,  and  can  properly  appear  only 
from  the  act  itself.  By  a  standing  general  enactment,  the  act, 
when  approved  and  signed,  is  to  be  forthwith  lodged  in  the  depart- 
ment of  state  and  published ;  and  the  act  so  lodged  in  the  depart- 
ment of  state,  or  a  certified  transcript  or  authorized  printed  copy 
of  it,  is  of  course  the  only  proper  evidence,  not  only  of  its  existence 
as  a  law,  but  of  the  time  of  its  commencement ;  though  it  may  be 
necessary  and  admissible  in  some  instances,  particularly  when  an 
act  becomes  a  law  by  not  being  either  signed  or  returned  with 
objections,  or  by  being  returned  and  repassed  by  congress,  to  carry 
back  the  inquiry  to  the  legislative  journals.  But  it  would  be  as  un- 
safe, as  it  would  be  unfit,  to  allow  the  commencement  of  a  public 
law,  whenever  the  question  may  arise,  whether  at  a  near  or  distant 
time,  to  depend  upon  the  uncertainty  of  parol  proof,  or  upon  any- 
thing extrinsic  to  the  law  and  the  authenticated  recorded  proceed- 
ings in  passing  it.  In  the  case  of  Latless  v.  Holmesy  (4  Term  Rep. 
660,)  which  arose  upon  an  act  to  take  effect  from  ttnd  after  its 
passage,  it  was  determined  that  the  time  when  the  act  passed  could 
be  known,  only  by  reference  to  the  statute  book.  That  would 
seem  to  be  the  sound  and  true  doctrine  upon  the  subject ;  and  it 
appears  to  be  fully  confirmed  by  the  observations  of  Lord  Tenter- 
den  in  Rez  v.  tke  Justices  of  Middlesex^  (2  Barn,  and  Adol.  818.) 
where,  speaking  in  reference  to  the  time  when  acts  of  parliament 
were  considered  as  referring  to  the  first  day  of  the  session,  he  says^ 
that  if  two  acts,  passed  in  the  same  session,  were  repugnant,  it  was 
not  possible  to  know  which  of  them  received  the  royal  assent  first, 
for  there  was  then  no  indorsement,  as  there  is  now,  of  the  actual 
day  on  the  roll. 

As  already  suggested,  now,  in  England  as  well  as  here,  the  oper- 
ation of  every  act  commences  from  the  time  of  its  approval  by  the 
executive,  unless  it  is  otherwise  provided  in  the  act.  By  the  statute 
33  Geo.  3,  c.  13,  it  is  enacted,  that  upon  every  act  of  parUament, 
the  day,  month  and  year  of  its  receiving  the  royal  assent  shall  be 
indorsed,  and  such  indorsement  shall  be  taken  to  be  a  part  of  the 
act,  and  to  be  the  date  of  its  commencement,  when  no  other  com- 
ment is  therein  provided.  The  matter  here,  under  the  provisions 
of  the  constitution,  or  the  practice  of  the  government,  as  to  the 
time  when  a  law  takes  effect  on  being  approved  and  signed  by  the 
president,  is,  in  my  judgment,  placed  upon  no  different  footing. 
Neither  in  such  case,  any  more  than  in  the  case  where  a  law  takes 
e£^ct  on  beingreturned  by  the  president  with  objections  and  repassed 
by  congress,  or  on  not  being  signed  or  returned  within  ten  days  after 
being  presented  to  him,  are  any  divisions  of  a  day  either  implied  or 
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contemplated.  The  president  has  a  right  to  retain  a  bill  ten  days 
for  consideration,  and  if  he  approves  it  on  any  day  within  that  time, 
lie  indorses  the  day  of  its  approval  upon  the  bill.  The  hour  of  the 
day,^ux;ording  to  uniform  and  uninterrupted  usage,  never  appears 
— for  the  reason,  undoubtedly,  that  it  is  considered  the  same  in 
legal  effect,  and  consequently  immaterial,  whether  the  approval  is 
upon  one  moment  of  the  day  or  another.  All  we  know,  or  can 
jodicially  know,  is  what  appears  from  the  date  of  the  approval, 
which  is  a  part  and  an  essential  part  of  the  act,  and  anything  be- 
yond that  we  have  no  legal  means  of  knowing.  It  is  legally  im- 
possible, therefore,  to  distinguish  between  different  parts  of  the 
day,  if  it  was  admissible  to  do  so ;  and  I  must  add,  that  I  cannot 
see  either  the  fitness,  propriety,  policy,  or  necessity,  of  introducing 
into  the  law,  if  practicable,  the  anomaly  of  making  a  repealing  act, 
and  the  act  repealed,  both  in  force  and  operation  on  one  and  the 
same  day  —  one  act  on  one  part  of  the  day,  and  the  other  act  on 
the  other  part  of  the  day. 

So  far  as  it  concerns  the  commencement  cmp  termination  of 
public  laws,  a  day  is  an  indivisible  portion  of  time  ;  and,  I  repeat, 
it  would  be  unfit,  incdnvenient,  and  serve  no  valuable  purpose, 
in  my  opinion,  to  have  it  otherwise.  Of  what  practical  import- 
ance can  it  be,  whether  a  law  takes  effect  on  one  or  another  part 
of  a  particular-  day  ?  If  it  be  meant  that  no  law  should  go  into 
operation,  before  the  people  have  had  the  means  of  knowing  its 
provisions,  the  proposition  i^  a  plain  one,  and  easily  understood  ; 
but  it  is  not  so  easy  to  see  or  understand  how  it  can  be  very 
material,  so  far  as  it  respects  the  people's  knowing  or  having  the 
means  of  knowing  the  law,  whether  it  takes  effect  the  first  or  last 
part  of  the  day  on  which  it  is  approved.  Whether  a  law.  ought  to 
be  made  to  take  effect  immediately  on  its  passage,  is  a  matter  very 
proper  for  the  consideration  of  the  legislature.  All  laws,  before 
they  become  such,  pass  through  several  stages,  and  are  usually 
very  slow  in  their  progress.  While  they  remain  in  transiia  in 
congress,  which  is  commonly  a  considerable  time,  the  various  pro- 
ceedings upon  them  are  spread  abroad  over  the  country  through 
the  medium  of  the  public  journals ;  and  as  it  is  known  and  under- 
stood that  laws,  after  passing  through  the  different  legislative 
stages,  take  effect,  in  general,  and  unless  it  is  otherwise  specially 
provided,  the  day  they  are  approved  and  signed  by  the  president, 
there  is  very  little  reason  for  saying  there  is  any  surprise  upon  the 
public 

It  would  seem,  however,  to  be  oiore  proper,  as  being  more 
agreeable  to  the  spirit  of  our  institutions,  that  criminal  laws,  espe- 
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ciallj  such  as  create  new  offences,  or  augment  the  punishment  of 
old  ones,  should  be  made  to  take  effect  on  a  fixed  future  day,  in 
order  that  they  may  be  published  and  promulgated  before  they  go 
into  operation ;  but  if  made  to  take  effect  immediately  on  their 
passage,  as  it  is  generally  supposed  they  may  be  constitutionally^ 
it  would  be  of  very  little  consequence,  as  to  any  purpose  of  notice 
or  publicity,  at  what  pkrt  or  hour  of  the  day  their  operation  com- 
mences. The  supposition  that  there  may,  by  possibility,  be  in 
point  of  fact,  if  not  of  law,  a  retrospective  or  ex  post  facto  opera- 
tion in  such  a  case,  proves,  if  it  proves  anything  at  all,  not  that  we 
should  divide  the  day  into  parts  and  restrict  the  law  to  the  precise 
moment  when  it  was  actually  approved,  which  we  have  seen  to  be 
impracticable,  but,  rather,  that  we  should  exclude  the  day  of  pass- 
ing the  law,  which  would  not  be  impracticable,  altogether  from  its 
operation  ;  thus  meJcing  criminal  laws  an  exception  to  the  general 
rule  which  has  long  obtained  in  the  construction  of  statutes  in  this 
particular,  and  which  is  expressly  confirmed  and  settled,  as  we 
shall  hereafter  see,  by  a  modern  adjudication  of  the  best  and  high- 
est authority.  But,  then,  if  we  are  to  reason  from  supposed  possi- 
ble cases,  we  ought  not  to  overlook  the  possible  one  of  a  criminal 
law  being  repealed  and  an  act  prohibited  by  it  being  committed  on 
the  same  day  of  its  repeal ;  and  we  should  not  be  unmindful  of 
what  would  be  the  effect,  in  such  case,  of  excluding  the  day,  or, 
according  to  a  late  suggestion,  of  suspending  the  operation  of  the 
repeal  in  judicial  construction  until  the  l^t  instant  of  the  day.  It 
is  easy  to  suppose  extreme  cases ;  but  remote  bare  possibilities, 
however  ingeniously  pyt,  merit  but  little  consideration  in  settling  a 
general  principle. 

As  I  have  alr^dy  said,  the  question  arising  in  this  case  was  Gnit 
presented  to  me  in  a  case  of  compulsory  bankruptcy,  which,  what- 
ever it  may  be  in  form,  partakes  in  some  measure  of  the  nature  of 
a  criminal  proceeding.  I  was  called  upon  to  say,  whether  you 
could  coerce  a  man  into  bankruptcy  against  his  will,  divest  him  of 
all  his  property  and  rights  of  property,  put  a  stop  to  bis  occupa^* 
tion,  and  break  up  his  business,  under  a  proceeding  instituted  and 
commenced  on  the  day  the  bankrupt  law  was  repealed.  The 
question  comprehended  not  only  this,  but  also  whether  you  could 
prosecute,  and  punish  criminally,  false  swearing,  or  any  other 
forbidden  act  done  under  such  proceeding.  I  thought  the  question 
a  very  grave  one,  and  felt  its  weight  and  importance.  I  thought 
what  I  liave  stated  could  not  be  done  consistently  with  established 
legal  principles ;  and  I  did  not  feel  authorized  to  introduce  new 
rules  or  new  principles  of  law,  or  at  liberty  to  indulge  in  any 
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sabtlety  or  refinement  on  old  ones,  to  enable  me  to  sustain  a  pro- 
ceeding involving  such  consequences. 

All  agree  that  the  material  point  in  this  case  is,  when  did  the 
met  repealing  the  bankrupt  law  take  effect  ?  The  whole  question 
depends  upon  that  Now,  I  think  this  point  has  long  ago  been 
decided  and  settled  in  this  country.  It  was  decided  and  settled, 
as  it  appears  to  me,  by  the  supreme  court  of  the  United  States,  in 
the  ewe  of  Arnold  v.  tbe  United  States,  (9  Cranch,  104.)  The 
cioestion  in  that  case  was,  whether  a  certain  cargo  of  goods,  im- 
ported into  the  United  States,  came  under  the  operation  of  the  act 
of  1812,  imposing  double  duties.  The  act  provided,  that  an  addi- 
tioaal  doty  of  one  hundred  per  cent,  upon  the  permanent  duties 
irapoaed  by  existing  laws,  should  be  levied  and  collected  upon  all 
goods,  wares,  and  merchaildise,  which  should,  from  and  after  the 
passing  of  the  act,  be  imported  into  the  United  States  botn  any 
Ibreign  port  or  place.  The  act  was  approved  and  signed  by  the 
president  on  the  1st  day  of  July,  and  the  goods  were  imported  into 
the  United  States  on  the  same  day.  The  question  was,  whether 
the  goods  were  subject  to  the  doable  duties  imposed  by  the  act ; 
and  this  depended  upon  a  decision  of  the  question  when  the  act 
look  effect. 

It  was  insisted  by  counsel,  that  the  court  ought  to  give  such  a 
constmction  to  the  act,  as  that  no  citizen  could,  by  poesibflity,  be 
subjected  to  its  operation  before  it  had  actually  passed ;  and  that 
to  prevent  this,  the  court  must  either  exclude  the  1st  day  of  July 
altogether^  or  must-admit  fractions  of  a  day  and  sofier  an  inquiry 
into  the  very  moment  of  time  when  the  aet  received  the  signature 
o!  tbe  president ;  for,  if  a' vessel  had  arrived  in  the  inorning  of  the 
Isl  day  of  July,  and  the  act  wa^  not  in  fieu^t  approved  by  the  presi- 
dent until  the  afternoon  of  that  day,  it  could  not  be  pretended  that 
the  goods  brought  in  such  vessel  were  imported  after  the  passing  of 
tbe  act ;  and  it  was  argued,  that  the  difficulties  attending  an  inquiry 
into  the  time  when  a  law  was  approved,  as  well  as  the  impropriety 
of  calling  on  the  president  for  information  as  to  the  moment  when 
it  received  his  sanction,  might  induce  the  court  to  say,  that  when 
tbe  act  was  to  take  effect  from  and  after  the  passing  qf  the  same, 
they  would,  as  a  general  rule,  exclude  the  day  on  which  it  passed. 

Such  were  the  considerations  urged  by  the  learned  counsel  in 
the  case  ;  and  it  will  be  perceived  that  they  are  substantially  the 
same  as  those  which  have  been  presented  on  this  occasion.  But 
tlie  court  repudiated  the  argument  of  the  learned  counsel  alto- 
gether, and  held  the  construction  contended  for,  to  be  entirely  in- 
admissible.    They  said  the  statute  was  to  take  effect  from  its  pas- 
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sage,  ^nd  it  was  a  general  rule  that  where  the  computation  was  to 
be  made  from  an  act  done,  the  day  on  which  the  act  was  done  is 
to  be  included.  This  was  a  direct  recognition,  that  in  a  question 
as  to  the  time  when  a  law  takes  effect,  there  are  no  parts  or  divi- 
sions of  a  day.  The  day  is  to  be.  included,  because,  there  being 
no  fraction  of  a  day,  the  act  relates  to  the  first  moment  of  the  day 
on  which  it  is  done,  and  as  if  it  was  then  done.  This  is  the  very 
reason  given  in  the  books  for  the  rule  the  court  rely  upon.  Instead 
of  intimating  that  there  could  be  any  fraction  of  a  day  in  such  a 
question,  or  that  it  would  be  proper  to  reverse  the  general  rule  of 
law  and  consider  the  act  in  force  only  from  the  last  instant  of  the 
day,  the  court  held,  that  the  day  on  which  the  act  was  approved 
was  to  be  included  in  its  operation,  and  that  goods  imported  on 
that  day  must  be  taken  to  have  been  imported  after  the  passing  of 
the  act,  and  of  course  were  liable  to  the  double  duties  imposed  by 
it.  Such  was  the  decision ;  and  it  surely  could  not  have  been 
supposed  at  the  time  that  the  decision  was  at  all  at  variance  with 
any  of  the  provisioi^s  of  the  constitution,  or  in  the  slightest  degree 
incompatible  with  any  of  its  principles  or  objects. 

The  case  to  which  I  have  just  referred  is  certainly  a  very  strong^ 
case,  and  appears  to  me  to  be  exactly  in  point.  It  decides,  that 
an  act  which  is  to. take  effect  from  and  after  its  passage,  goes  into 
operation  the  day  on  which  it  is  approved,  and  includes  the  day. 
The  determination  is  one  of  high  and  paramount  authority ^  and,  in 
my  judgment,  covers  the  whole  question  presented  in  the  present 
case.  Looking,  then,  both  to  principle  and  authcnrity,  I  am  not 
able  to  see  that  there  is  any  sul^tantial  ground  for  doubt  upon  the 
matter.  Still,  as  different  views  have  been  expressed  elsewhere, 
and  as  I  never  wish  the  rights  of  any  party  to  be  conclusively 
bound  by  my  opinion,  when  there  ii9  any  way  open  for  an  appeal 
to  a  higher  tribunal,  I  shall  very  readily  allow  the  question,  if  the 
petitioner  desires  it,  to  be  certified  into  the  circuit  court,  to  be 
there  ultimately  settled,  and  finally  disposed  of. 


District  Court  of  the  United  States^  Massachusetts^  Aprils  ISi** 

at  Boston. 

Untted  States  v.  Kimball. 

If  a  passenger  in  a  railroad  car  or  steamboat  carry  a  letter  without  the  knowledge 
or  consent  of  the  owner  of  the  car  or  steamboat,  or  any  ef  his  agents  or  ser- 
yants,  such  owner  is  not  liable  to  the  penalty  provided  by  the  act  of  congress 
of  1835,  ^  19. 
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The  peraoQ  who  seodB  such  letter  by  such  passenger  is  not  liable  to  the  penalty 
pTuvided  in  tbe  34th  section  of  the  said  act,  unless  the  owner  of  the  car  of 
steamboat  is  liable  to  the  penalty  provided  by  the  19th  section. 

The  setting  up  of  a  post  by  raihoad  car  or  steamboat  is  not  setting  up  a  footpost, 
within  the  meaning  of  the  statute  of  1827,  §  3. 

The  facts  in  this  case  appear  in  the  opinion  of  the  court.  The 
questions  of  law  were  argued  by  Dexter ^  district  attorney,  for  the 
United  States,  and  by  Fletcher  and  Fiske  for  the  defendants.  At 
tbe  dose  of  the  arguments,  the  judge  stated  the  instructions  which 
he  should  give  to  the  jury,  and  the  reasons  therefor,  as  follows : 

Spbagte  J.  This  is  an  information  to  recover  a  penalty  for  an 
alleged  violation  of  the  post-office  laws.  The  first,  second  and 
third  counts  charge,  that  on  the  21st  of  February  last  a  railroad 
car  conveyed  a  letter  on  a  post  road,  whereby  the  owners  incurred 
a  penalty  of  fifty  dollars,  and  that  the  defendant  procured  and 
assisted  in  such  conveyance,  and  thereby  forfeited  the  sum  of  fifty 
dollars.  It  is  admitted  that  the  defendant  on  the  day  alleged  sent 
a  letter  from  Boston  to  New  York  by  a  person  who  went  as  a 
passenger  in  the  car,  and  who  received  no  compensation  for  con-* 
veying  the  letter,  but  that  the  defendant  had  received  compensation 
therefor^  and  his  stamp  indicating  that  fact  was  upon  the  letter. 
The  person  who  carried  tbe  letter  had  no  connexion  with  the 
owners  of  the  car  or  any  of  their  agents,  except  as  a  passenger. 
The  owners  had  previously  advertised  that  they  would  not  take 
passengers  who  should  convey  letters,  contrary  to  law,  and  en- 
joined all  persons  in  their  employment  not  to  receive  the  same. 
And  neither  the  owners  nor  their  agents  had  any  knowledge  of  the 
eooveyance  of  said  letter.  The  19th  and  24th  sections  of  the 
statute  of  182S,  ch.  175,  are  relied  on  to  sustain  the  prosecution. 

Two  propositions  are  laid  down  by  the  learned  counsel  for  th^ 
government.  (1.)  That  under  the  19th  section  it  is  not  necessary 
that  the  act  should  be  done  with  the  knowledge  or  consent  of  the 
ownCT  of  the  vehicle  in  order  to  subject  him  to  the  penalty.  (2.) 
H^t  it  is  not  necessary  that  the  owner  should  be  liable, in  order  to 
wke  any  person  subject  to  the  penalty  for  procuring  or  assisting 
iktiie  doing  of  the  forbidden  act. 

The  first  question  is,  would  the  owners  of  the  car  be  liable  to 
the  {penalty  ?  The  case  is  that  of  a  passenger  carrying  a  letter ; 
and  the  proposition  contended  for  necessarily  goes  to  the  extent, 
that  if  a  passenger  in  a  railroad  car  take  a  letter,  either  as  an  act  of 
kindness  or  for  hire,  and  carry  the  same  concealed  about  his  per- 
son or  in  his  baggage,  and  without  the  consent  or  knowledge  of 
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the  owner  of  the  vehicle,  such  owner  is  subject  to  a  penalty. 
He  is  a  common  carrier,  and  as  such  compellable  to  take  passen- 
gers and  their  baggage.  The  law  has  made  no  provision  requiring 
them  to  make  known  to  the  owner  the  fact  of  their  taking  letters, 
and  if  he  might  make  it  a  condition  that  their  persons  and  property 
should  be  searched,  it  would  be  so  onerous  and  vexatious,  and  so 
inconsistent  with  the  genius  of  our  government  and  the  feelings  of 
the  people,  that  it  could  not  be  practically  enforced.  Here  was 
perfect  innocence  of  intention,  and  not  even  a  neglect  of  duty. 
The  infliction  of  penalties  under  such  circumstances  would  not  be 
consonant  to  the  general  principles  of  jurisprudence  or  natural 
equity,  anid  it  is  not  to  be  supposed  that  the  legislature  intended  to 
do  so,  unless  such  purpose  be  clearly  expressed.  I  do  not  think  it 
is  so  by  this  statute.  The  19th  section  prohibits  the  doing  of  a 
certain  act.  This  implies  an  actor.  The  vehicle  is  but  the  instru- 
ment. The  actor  is  the  owner,  and  he  is  forbidden  to  convey  let- 
ters. This,  I  think,  means  the  conveying  of  letters  as  suchj  and 
not  the  conveyance  of  passengers  who  may  have  a  letter  con- 
cealed. This  construction  was  adopted  by  the  learned  judge  of 
the  United  States  for  the  southern  district  of  New  York,  in  the 
case  of  the  United  States  v.  Adams,  et  al,  ^ 

The  second  proposition  contended  for  is,  that  the  defendant  may 
be  liable  under  the  24th  section,  although  the  owners  of  the  vehicle 
are  not  liable.  That  section  provides  that  evelry  person  "who 
shall  procure  and  advise^  or  assist,  in  the  doing  or  perpetration  of 
any  of  the  acts  or  crimes  by  this  act  forbidden,  sh&U  be  subject  to 
the  same  penalties  and  punishments  as  the  persons  are  subject  to 
who  shall  actually  do  or  perpetrate  any  of  the  said  acts  or  crimes." 
This  section,  standing  by  itself,  is  wholly  inoperative.  It  refers  to 
and  rests  upon  other  provisions  forbidding  certain  acts  or  crimes. 
In  the  case  before  us  it  must  be  coupled  with  the  19th  section,  and 
then  two  actors  are  contemplated,  one  who  does  the  forbidden  act, 
and  another  who  procures  or  assists  the  doing  thereof,  and  the 
latter  is  to  be  subject  to  the  same  penalty  as  the  person  is  subject 
to,  "  who  shall  actually  do  the  act,'^  and  to  no  other.  Now  if  there 
be  no  person  who  has  done  the  forbidden  act  —  no  one  subject  to 
a  penalty  therefor,  how  can  another  be  subject  to  the  same  penalty 
for  having  procured  or  assisted  the  doing  thereof? 

The  4th  and  5th  counts  are  founded  on  the  3d  section  of  the 
statute  of  1827,  which  enacts  that  no  person  shall  set  up  any  foot 
or  horse  post  for  the  conveyance  of  letters  or  packets  upon  tmy 
post  road.  The  5th  count  applies  only  to  the  distance  between 
Court  street,  and  the  depot  of  the  Providence  railroad,  which  does 
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not  appear  to  be  a  poet  road.  The  4th  count  applies  to  the  rail- 
road, and  over  which,  being  a  post  road,  it  is  admitted  that  the  de- 
fendant did  not  set  up  a  post  for  the  cbnveyance  of  letters.  But 
•was  it  a  foot  post  as  alleged  in  the  information  ?  The  conveyance 
was  by  railroad  cars  —  and  that  that  is  not  Q.foot  post  according  to 
the  usual  and  ordinary  acceptation  of  language  is  manifest 

But  it  is  urged,  that  it  is  within  the  mischief  designed  to  be  sup- 
pressed ;  and  that  there  can  be  no  doubt  that  the  legislature  in- 
tended to  prohibit  the  setting  up  of  any  and  all  posts  by  individuals 
—  and  that  this  must  be  deemed  to  come  within  the  description, 
and  may  more  properly  be  called  a  foot  than  a  horse  post.  It  was 
also  urged,  in  relation  to  the  24th  section,  that  although  there  might 
be  some  difficulty  in  the  particular  phraseology  used,  yet  that  the 
general  purpose  and  object  of  the  statute  is  plain,  and  should  be 
carried  into  effect.  Here  lies  the  stress  and  difficulty  of  the  case. 
Since  the  passing  of  the  post  office  laws  new  modes  of  conveyance 
have  been  established,  and  a  condition  of  things  arisen  not  then 
known  or  contemplated.  And  the  question  is,  whether  new  acts 
in  contravention  of  the  general  spirit  and  poUcy  of  the  laws,  can 
be  brought  within  any  of  its  prohibitions,  and  subjected  to  a  specific 
penalty. 

However  willing  the  court  might  be  to  attain  that  end,  it  cannot 
strain  or  force  the  language  used  beyond  its  fair  and  usual  mean- 
ing. We  are  not  authorized,  upon  our  notion  of  the  general  policy 
and  purpose  of  the  statute  to  inflict  penalties,  which  the  terms 
thereof  according  to  their  ordinary  acceptation  do  not  create.  We 
cannot  doubt  that  the  mischief  of  regularly  conveying  letters  by 
laalroad  is  quite  as  great  as  carrying  them  by  a  man  on  foot  or  by 
horses.  But  is  the  court  therefore  authorized  to  say,  that  a  per- 
son travelling  in  a  railroad  car  is  a  man  travelling  on  foot,  or  that 
a  train  of  railroad  cars  moved  by  a  steam  engine  may  constitute  a 
foot  post? 

There  are  several  cases  which  have  been  decided  in  the  courts 
of  the  United  States,  in  which  it  would  seem,  that  the  terms  used 
b  revenue  and  other  acts,  might  more  easily  have  been  brought  to 
create  liabilities  and  forfeitures,  in  furtherance  of  the  evident  pur- 
poses and  policy  of  the  statute,  than  in  the  present  case  —  and  yet 
the  court  declined  giving  them  such  extended  construction.  Sugar 
dissolved  in  water  was  held  not  to  be  "  sugar  "  so  as  to  be  subject 
to  duties  as  such.  United  States  v.  112  Casks  Swg-ar,  (8  Peters^ 
277.)  Loaf  sugar  which  had  been  "  crushed"  and  then  imported, 
held  not  to  be  loaf  sugar  under  the  statute  imposing  a  duty  on  that 
article.     Vhited  States  v.  Breeds  (1  Sum.  150.)     Worsted  shawls 
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with  cotton  borders,  or  worsted  suspenders  with  cotton  straps  — 
held  not  to  be  manufactures  of  wool^  or  of  which  wool  is  a  component 
part,  although  worsted  is  made  of  wool.  EUiot  v.  Sturtevant,  (10 
Peters,  150.)  This  also  was  under  a  revenue  act.  Driving  living 
fet  oxen  across  the  lines  to  the  enemy  in  time  of  war  held  not  to 
be  a  transportation  of  them.  United  States  v.  Shelton,  (3  Wheat. 
120.)  In  this  case  the  court  say,  "  that  the  mischief  is  the  same 
affords  no  good  reason  for  construing  a  penal  law  by  equity,  so  as 
to  extend  it  to  cases  not  within  the  correct  and  ordinary  meaning 
of  the  expressions  of  the  law." 

In  United  States  v.  Breed,  (1  Sum.  166,  7,)  it  is  said,  that  it  de- 
feats the  general  policy  of  the  act  is  no  ground  for  constraining 
construction.  So  also  that  "  a  wide  door  will  be  opened  for  the 
admission  of  frauds  "  upon  the  revenue  is  no  reason  for  different 
practical  constructions  of  the  acts  of  congress.  United  States  v.  200 
Chests  of  Tea,  (9  Wheaton,  443,  4.)  A  whaling  voyage  held  not  to 
be  a  foreign  voyage,  so  as  to  require  bond  to  be  given  to  bring  home 
the  crew,  although  admitted  to  be  within  the  mischief  to  be  pre- 
vented and  the  policy  to  be  promoted.  Taber  v.  United  Slates, 
(1  Story,  1,  6,  10,)  ;  and  it  is  there  said  :  "  The  language  (of  a 
statute)  is  not  to  be  employed  to  cover  a  case  standing  upon  simi- 
lar grounds,  if  the  ordinary  interpretation  of  the  terms  would  not 
reach  it.'' 

Again  in  Adams  v.  Bancroft,  (3  Sum.  389,)  the  court  say  :  — 
"  Laws  are  never  construed  beyohd  the  natural  import  of  the  lan- 
guage, and  duties  are  never  imposed  upon  the  citizens  upon  doubt- 
ful interpretations  ;  for  every  duty  imposes  a  burden  on  the  public 
at  large,  and  is  construed  strictly,  and  must  be  made  out  in  a  clear 
and  determinate  manner  from  the  language  of  the  statute.'' 

I  shall  instruct  th^  jury,  1.  That  if  a  passenger  in  a  railroad  car 
or  steamboat,  passing  over  a  post  road  or  route,  carry  a  letter  with- 
out the  knowledge  or  consent  of  the  owner  of  the  car  or  steamboat, 
or  any  of  his  agents  or  servants,  such  owner  is  not  liable  to  the  pen- 
alty provided  by  the  19th  section  of  the  act  of  1825,  ch.  275.  2.  That 
such  knowledge  or  assent  are  not  to  be  presumed  from  the  facts 
admitted  in  this  case.  3.  That  the  person  who  sends  such  letter 
by  such  passenger  is  not  liable  to  the  penalty  provided  by  the  24th 
section  of  said  act,  unless  the  owner  of  the  car  or  steamboat  is  lia- 
ble to  the  penalty  provided  by  the  19th  section  of  said  act.  4. 
That  the  setting  up  of  a  post  by  raihroad  car  or  steamboat  is  not  set- 
ting up  a  foot  post,  within  the  meaning  of  the  3d  section  of  the 
statute  of  1827,  ch.  218. 

Verdict  for  the  defendant. 
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Supreme  JudicUd  Courts  Massachusetts^  March   Terrn^  1844,  at 

Boston. 

Commonwealth  v.  Benjamin  F.  Ricketson. 

Bj  the  32d  chapter  of  the  revised  statutes,  every  Boston  pilot,  who  offers  his  ser- 
Tices  to  the  master  of  an  inward  bound  vessel,  before  she  has  passed  the  line 
designated  in  ^  24  of  that  chapter,  is  entitled  to  fall  fees  of  pilotage,  whether 
his  services  are  accepted  or  not. 

Any  naaster  of  a  vessel  may,  in  all  cases,  pilot  his  own  vessel  into  Boston  harbor, 
Eable  only  to  the  payment  of  pilotage  fees  when  a  Boston  pilot  seasonably  offers 
his  services :  But  if  no  Boston  pilot  seasonably  offer  his  services,  the  master 
may  employ  any  other  person  to  pilot  his  vessel  in,  and  such  person  may  do  so, 
witbont  incurring  any  penalty. 

When  a  Boston  pilot  seasonably  offers  his  services  to  the  master  of  a  vessel  bound 
into  Boston  harbor,  and  the  master  of  the  vessel  does  not  accept  the  services, 
but  employs  a  person  who  is  not  authorized  as  a  pilot  for  said  hai^r,  to  pilot 
his  vessel  in,  the  master  thereby  incurs  no  penalty ;  but  such  person,  by  un- 
dertaking to  pilot  the  vessel  in,  incurs  the  penalty  imposed  by  the  Revised 
Statutes,  c.  33,  §  23. 

The  payment  of  pilotage  fees  by  a  master  of  a  vessel,  who  has  declined  an  author- 
ized pilots  seasonable  offfer  of  service  and  employed  an  unauthorized  person  to 
pilot  the  vessel  in,  is  not  the  payment  of  a  penalty,  and  is  no  bar  to  an  indict- 
ment against  such  person  for  undertaking  to  pilot  such  vessel  in. 

The  pilots,  who  are  authorized  to  pilot  vessels  through  the  Vineyard  Sound,  over 
Nantucket  Shoals,  have  no  authority,  by  the  Revised  Statutes,  c.  32,  ^  42,  to 
pilot  the  same  vessels  into  Boston  harbor  :  And  when  one  of  them  undertakes 
to  pilot  one  of  such  vessels  into  that  harbor,  at  the  request  of  the  master  thereof, 
and  is  indicted  for  so  doing,  his  warrant,  as  such  pilot,  is  not  admissible  in  evi- 
dence, in  his  defence,  even  for  the  purpose  of  showing  that  he  was  lawfully 
on  board  such  vessel. 

Under  the  Revised  Statutes,  c  32,  ^  24,  it  is  a  sufficient  offer  of  a  i»lot's  services, 
in  the  night,  to  the  master  of  a  vessel  bound  into  Boston  harbor,  if  the  pilot 
approaches  such  vessel  and  bails  her,  and  makes  all  the  tender  which  the  time 
and  circumstances  permit,  and  his  hail  is  heard  on  board,  though  it  is  not  an- 
swered :  It  is  not  necessary,  in  such  case,  that  there  should  be  an  actual  oflfer 
to  the  master,  and  that  he  should  have  actual  knowledge  of  such  offfer. 

When  an  authorized  pilot  seasonably  offfers  his  services  to  the  master  of  a  vessel 
bound  into  Boston  harbor,  and  the  master,  without  requiring  the  pilot  to  show 
his  warrant,  declines  to  accept  his  services,  and  employs  an  unauthorized  per- 
son to  pilot  his  vessel  in,  and  such  person  is  indicted  for  undertaking  to  pilot 
her  in,  he  cannot  defend  on  the  ground  that  there  is  no  proof  that  the  pilot  had 
his  warrant  with  him  when  he  offered  his  services. 

Depositions  in  perpetual  remembrance,  taken  before  an  indictment  is  found,  fro 
not  admissible  on  the  trial  of  the  indictment. 

When  a  jury,  aAer  a  cause  is  committed  to  them  and  they  have  gone  out,  return 
and  make  an  inquiry  of  the  court,  as  to  a  fact,  it  is  within  the  discretionary 
power  of  the  court  to  admit  testimony  respecting  the  matter  of  suCh  inquiry. 

Austin,  attorney  general,  for  the  conunonwealth. 
CfBrien  and  Wellington  for  the  defendant. 
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Supreme  Court  of  Pennsylvania^  September  Term,  1843. 
The  Monongahela  Navigation  Company  v.  Coons. 

The  license  allowed  by  the  statute  of  1803,  to  the  owners  of  lands  adjoining- 
navigable  streams,  declared  by  law  to  be  highways,  to  erect  dams  on  them  for 
mills  or  other  water-works,  provided  they  do  not  injure  the  navigation,  or  pre- 
vent the  fish  from  passing ;  is  not  indefeasible,  but  subordinate  to  the  state's 
eminent  domain. 

The  legislature  may  constitutionally  incorporate  a  company  to  make  a  lock  and 
slack  water  navigation,  without  requiring  it  to  make  compensation  for  conse- 
quential damage  to  private  property  in  the  execution  of  the  work.  Heldf  there- 
fore, that  the  Monongahela  Navigation  Company  incorporated  to  make  such  a 
navigation  from  Pittsburg  to  the  line  between  Pennsylvania  and  Virginia,  by 
dams  and  lock»in  the  Monongahela  river,  was  not  liable  in  an  action  on  the 
case  for  obstructing  the  water  on  the  Yougheogany  river  by  a  dam  in  the  Mo- 
nongahela, to  the  injury  of  the  plaintifiTs  mill. 

Williams  and  Williamson  for  the  plaintiff  in  error. 
Miller  for  the  defendant. 


Court  of  Common  Pleas,  Cincinnati,  January  Term,  1840. 
The  State  of  Ohio  v.  Rowland  H.  Noble. 

On  an  indictment  for  murder  in  the  second  degree  there  may  be  a  conviction  of 
manslaughter. 

The  fact  of  killing  being-proved,  the  presumption  of  law  ii^  Ohio  is  murder  in  the 
second  degree. 

If  in  a  sudden  quarrel,  the  party  who  forced  it  upon  the  other  be  unintentionally 
killed,  the  slayer  stands  excused  ;  for  as  to  him  the  quarrel  is  not  an  unlawfiil 
one. 

The  English  doctrine,  that  a  party  assailed  must  flee  as  far  as  he  can,  before  re- 
sisting, is  not  law  in  this  country. 

If  there  be  actual  danger  or  reasonable  probability  of  great  bodily  harm,  thoug^h 
no  danger  to  life,  the  party  assailed  is  not  required  to  retreat,  but  may  justiiia^ 
bly  kill  the  assailant,  in  self-defence.     [Western  Law  Journal,  i.  83.] 


Rush  Circuit  Court,  Fall  Term,  1843. 
The  State  of  Iniuana  u,  Eliza  Hubbard. 

Where  a  daughter  takes  the  life  of  her  father,  as  a  necessary  nieans  of  prevent- 
ing him  from  killing  her  mother,  it  is  justifiable  homicide. 

Where  insanity  is  relied  upon  as  a  defence  to  the  charge  of  murder,  the  evidence 
must  satisfy  the  jury  that  the  prisoner,  at  the  time  of  killing,  knew  not  that  it 
was  in  violation  of  the  laws  of  God  and  man.     [Ibid.  210 ;  Law  Rep.,  vi.  431.] 
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Scfections  from  5  ScoU*s  New  Reports,  pttrts  4  and  5  ;  6  Scott's  New  Reports, 
pari  1  ;  11  Meeson  and  Welsby,  part  3j  2  Dowling's  Practice  Cases,  New 
Series,  part  5,  and  vol.  3,  part  1 ;  3  Gale  and  Davison,  part  1  ;  4  Manning  and 
Granger,  parts  1,  2  and  3  ;  2  Queen's  Bench  Reports,  part  4. 


ACTION    ON    THE   CASE. 

{For  collision,  damages  in.)  A  ves- 
sel insured  by  a  time  policy  started  from 
Calcutta  for  E^^land  ;  while  proceed- 
ing down  the  river  Hooghly  she  sus- 
ttbed  some  damage  by  an  accidental 
eoUision  with  a  steam  vessel,  and  after 
a  few  days  was  found  to  leak  so  much 
as  to  render  it  necessary  to  return.  She 
underwent  some  repairs  and  was  re- 
coppered,  and  again  set  sail  for  England ; 
bat  she  was  again  compelled  to  return, 
lad  was  put  into  dock,  her  wales,  &o. 
removed  for  the  purpose  of  examining 
the  state  of  her  timbers,  and  was  ulti- 
mately found  80  defective  as  to  render 
it  inexpedient  to  repair  her,  and  conse- 
quently she  was  sold  as  she  lav,  for  the 
purpose  of  being  broken  up.  The  plain^ 
tiff  claimed  for  an  average  and  also  for 
t  total  loss.  The  jury  negatived  the 
ktter,  and  as  to  the  former,  returned 
^  Allowing  verdict :  —  **  Verdict  for 
the  plaintiff  on  the  first  issue,  sufficient 
Bot  having  been  paid  into  court  to  cover 
the  expense  of  stripping  off  and  re- 
placing the  copper,  for  sdl  the  repairs ; 
and  charges  on  both  occasions  of  the 
retom  of  the  vessel  to  Calcutta  actually 
ioearred;  and  also  what  would  have 
been  necessary  for  replacing  the  wales, 
which  we  consider  was  the  consequence 
of  the  collision."  Held,  that  the  plain- 
tiff was  not  entitled  to  recover  anything 
in  respect  of  the  replacing  the  wales, 
(hat  expense  not  having  ^n  actually 
incurred.— Sr«i7ar/  V.  SUele,  6  Scott, 
K.  R.  937. 


ARBITRATION. 

{Award,  when  final.)  In  an  action  of 
assumpsit,  the  defendant  pleaded  non- 
assumpsit,  payment,  and  a  set-off;  and 
issues  having  been  joined  thereon,  the 
cause  and  all  matters  in  difference  were, 
by  a  judge's  order,  referred  to  arbitra- 
tion, the  costs  of  the  cause  to  abide  the 
event,  and  the  costs  of  the  reference  and 
award  to  be  at  the  disc^'etion  of  the  arbi- 
trator. The  arbitrator  awarded  *'  that 
the  plaintiff  should  pay  to  the  defendant 
the  sum  of  16/.  105.  3(/.,  being  the  bal* 
ance  which  I  find  to  be  due  from  the 
plaintiff  to  the  defendant;^*  and  he 
further  awarded  that  each  party  should 
pay  his  own  costs  of  the  reference,  and 
a  moiety  of  the  costs  of  tha.  award  : 
Held,  that  the  award  was  bad,  on  the 
ground  of  uncertainty  as  to  the  findinp^ 
of  the  issues,  and  there  being  no  adjudi- 
cation at  all  upon  the  cause.  (10  M. 
&  W.  550.) ^Pearson  v.  Archbold,  11 
M.  &  W.  477 ;  2  D.  P.  C.  (N.  S.) 
1018. 

2.  {Award,  when  final  —  Wrong 
award  of  damages  —  Costs.)  To  an 
action  on  the  case  for  injuring  certain 
easements,  and  also  a  wall  belonging  to 
a  house  in  which  the  plaintiff  claimed 
a  reversionary  interest,  the  defendant 
pleaded  not  guilty,  and  several  special 
pleas,  denying  the  plaintiff's  reversion, 
his  title  to  the  rights  claimed  by  him, 
and  the  injury  to  the  wall.  The  cause 
was  referred,  the  costs  of  the  cause  to 
abide  the  event  of  the  award.  The 
arbitrator  found  for  the  defendant  on 
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the  plea  of  not  guilty,  and  also  on  the 
plea  denying  injury  to  the  wall,  and  for 
the  plaintiff  on  the 'other  issues,  and 
assessed  nominal  damages  thereon  : 
Held,  that  this  assessment  of  damages 
miffht  he  treated  as  surplusage,  and  the 
defendant  was  nevertheless  entitled  to 
the  general  costs  of  the  cause.  (1  Brod. 
&  B.  465.)  —  Ross  V.  aifton,  2  D.  P. 
C.  (N.  S.)  983. 

AUCTION. 

(  Construction  of  conditions  of  sale.) 
A  sale  by  auction  of  mercery  goods 
took  place  under,  amongst  others,  the 
following  conditions  :  —  A  deposit  of 
5s»  in  the  pound  to  be  paid  down  for 
each  lot,  the  lots  to  be  taken  away  with 
all  faults,  imperfections,  or  errors  of 
description,  at  the  purchaser's  expense, 
on,  &c.,  and  the  remainder  of  the  pur- 
chase money  to  be  paid  before  the  de- 
livery. Besides  these  conditions,  the 
catafof^ue  contained  the  following :  — 
**  Mr.  P.  begs  to  announce  that  the  stock 
comprised  in  this  catalogue  has  been 
measured  to  the  yards  end,  and  will  be 
delivered  with  all  faults  and  errors  of 
description.  All  the  small  remnants 
must  be  cleared  at  the  measure  stated 
in  the  catalogue."  The  catalogue  pro- 
fessed to  give  the  measure  of  each  lot. 
The  goods  were  on  view  for  two  days 
prior  to  the  sale,  and  the  bidding  was  at 
so  much  per  yard :  Held,  that  und^ 
these  ponditions  and  memorandum,  a 
right  in  the  purchaser  to  examine  and 
measure  th^  lots  before  payment  of  the 
purchase  money  was  not  by  law  implied. 
—  Pallitt  T.  MUcheU,  6  Scott,  N.  R. 
721. 

BANKRUPTCY. 

{Fraudulent  preference,)  In  an  action 
by  assignees  of  a  bankrupt  to  recover 
back  money  alleged  to  have  been  paid 
by  the  bankrupt  to  the  defendant,  by 
way  of  fraudulent  preference  in  eontem* 
plation  of  bankruptcy,  the  judge,  as- 
suming there  had  been  such  a  degree 
of  importunity  on  the  part  of  the  credi- 
tor as  would  under  ordinary  circum- 
stances repel  the  presumption  of  the 
payment  being  voluntary,  left  it  to  the 
jury  to  say  whether  it  was  made  in 
consequence  of  that  importunity,  or 
with  a  view  of  fraudulent  preference  of 
the  defendant :  Held,  that  this  v/bs  a 
proper  direction.  —  Cook  v.  Pilchard,  6 
Scott,  N.  R.  34. 


BILLS   AND   NOTES. 

(Notice  of  dishonor.)  The  following 
notice  of  dishonor  held  sufficient  : 
**  Your  draft  upon  C.  is  returned  to  us 
unpaid f  and  if  not  taken  up  in  the  course 
of  this  day,  proceedings  will  be  taken 
against  both  you  and  him  for  the  reco- 
very thereof."  (6  Ad.  &  E.  499 ;  S 
M.  &  W.  799  ;  2  a  B.  338.)—  Robson 
V.  Curlewis,  3  G.  &  D.  69. 

2.  {Notice  of  dishonor.)  B.,  the 
plaintiff's  agent  at  Sunderland,  having 
occasion  to  remit  money  to  the  plainufi*, 
paid  the  amount  into  the  defendant's 
bank  at  Sunderland,  and  received  a  bill 
of  exchange  indorsed  by  the  defenfdant, 
which  he,  B.,  indorsed  and  transmitted 
to  the  plaintiff.  The  bill  fell  due  on 
Saturday,  October  31st,  and  was  dis- 
honored. On  that  day  the  plaintiff 
wrote  to  B.  a  letter,  which  B.  received 
on  the  Monday,  containing  the  follow- 
ing :  —  **  I  have  also  to  apprize  you, 
that  the  draft  for  33/.  lis,,  due  the  1st 
of  November  [Sunday],  has  been  duly 
presented  this  day  and  returned  dishon- 
ored ;  probably  it  may  be  up  on  Mon- 
day ;  it  is  drawn  on  P.  and  Co. ;  it  will 
be  proper  to  advise  the  drawers,  in  case 
the  acceptors  do  npt  remit"  On  the 
Wednesday  following,  B.  gave  notice 
to  the  defendant  of  the  dishonor :  Held, 
too  late. 

The  holder  of  a  bill  of  exchange  need 
not  inform  a  party,  to  whom  he  givea 
notice  of  its  dishonor,  that  he  looks  to 
him  for  payment.  —  Miers  v.  Browny 
11  M.  &  W.  372. 

3.  {Promissory  note  payable  by  instal" 
ments,  within  3  4"  i  Ann,  c.  9.)  A 
promissory  note  payable  by  instalments 

■is  assignable  within  the  stat  3  &  4 
Ann.  c  9  ;  and  the  maker  is  entitled  to 
the  days  of  grace  upon  the  falling  due 
of  each  instalment.  Oridge  v.  Sher* 
borne,  11  M.  &  W.  374. 

4.  (Parol  acceptance,)  A  promise  to 
accept  a  bill  not  yet  drawn  does  not 
amount  to  an  acceptance  of  it ;  although 
the  bill  be  discounted  for  the  drawer  on 
the  faith  of  such  promise.  (3  Burr. 
1663  ;  1  East,  98  ;  Holt,  N.  P.  C.  181; 
4  Campb.  393.)  -—Bank  of  Ireland  ▼. 
Archer,  11  M.  &  W.  383. 

6  {Alteration  of — Pleading,)  In  an 
action  by  the  payee  against  the  maker 
of  a  joint  and  several  promissory  note, 
the  defendant  is  not  entitled,  under  the 
plea  that  he  did  not  make  the  note,  to 
set  up  as  a  defence  that  he  signed  the 
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Dote  as  aarety,  oa  the  ^th  that  other 
peraoos  woaid  also  sign  it  as  sureties, 
and  that  the  name  of  one  of  them  who 
had  so  signed  was  cut  off  from  the  note. 
(8  C.  M.  &  R.  291 ;  4  M.  &  W.  417; 
S  Ad.  &  E.  9(26.) 

Sembie,  that  the  note  was  vitiated  hj 
eotting  off  the  signature  of  one  of  the 
joint  and  scTeral  makers  from  it. — 
Masmn  t.  BradUy,  11  M.  &  W.  590. 

6.  {Presentment  of  bank  noieJ)  In  an 
action  of  debt  for  money  had  and 
received,  it  appeared,  that  on  Saturday 
evening  the  plaintiff  gave  charge  of  a 
5/.  bank  note  of  Messrs.  P.  and  Co.'s 
bank,  to  the  defendant  at  his  request ; 
on  Monday  morning  the  banking-house 
of  Messrs.  P.  and  Co.  was  opened  for 
two  hoars,  and  then  closed,  and  the 
partners  aAerwards  became  bankrupts ; 
DO  payments  were  made,  and  the  jury 
gave  an  opinion  that  if  the  note  had 
been  presented,  it  would  not  have  been 
paid.  The  note  was  not  in  fact  pre- 
sented, but  on  Monday  the  plaintiff 
sent  it  to  the  defendant  and  requested 
to  have  his  money  returned;  the  de- 
fendant at  first  promised  to  return  it, 
bot  afterwards  refused  :  Held,  that  the 
•bhgation  on  the  holder  of  the  note  in 
Mch  a  ease  is  to  give  prompt  notice  to 
the  person  from  whom  he  received  it 
of  the  stoppage  of  the  bank,  and  to 
tender  the  note  back  to  him,  and  that 
is  the  particular  case  the  plaintiff  had 
done  aU  that  he  was  bound  to  do,  and 
was  entitled  to  recover,  although  there 
had  been  no  presentment  of  the  note.  — 
Turner  v.  SloneSy  3  D.  P.  C.  182. 

DEBTOR   AND  CREDITOR. 

(  Composition  deed  —  Liability  of  pre- 
furred  creditor.)  Where  the  defendant, 
being  a  ereditor  of  the  plaintiff,  entered 
iato  a  compositien  deed,  with  the  oth» 
creditors,  to  receive  10s.  in  the  pound, 
under  an  agreement  with  the  plaintiff 
that  he  would  give  the  defendant  his 
Monissory  note  for  the  remainder  of  his 
debt,  which  the  defendant  should  keep 
in  his  own  hands;  and  the  note  was 
aeoordingly  given,  and  the  composition 
paid  to  the  defendant ;  and  he  negotia- 
ted the  promissory  note,  the  holder  of 
whieh  enforced  payment  from  the  plain- 
tiff: Held,  that  the  plaintiff  might 
Mcover  back  from  the  defendant  the 
samso  paid  bv  him,  in  an  action  for 
Boney  paid.  (6  M.  ii  Slew.  160.)  — 
Borton  v.  iWey,  11  M.  &  W.  492. 
VOL.   VIL  —  NO.   1. 


DEED. 

{Alteration  in,  to/im  vitiated  by.)  A 
power  of  attorney  was  executed  abroad, 
appointing  B.  the  attorney.  It  was  de- 
livered to  Henry  B.,  who,  according  to 
the  evidence,  was  the  party  meant  to 
be  authorized  by  it ;  and  he  filled  up 
the  blank  with  his  Christian  name, 
'*  Henry  ;  "  Held,  that  the  power  was 
not  invalidated  thereby.  —  Eagleton  v. 
Gutteridge,  11  M.  &  W.  465 ;  2  D.  P. 

C.  (N.  S.)  1053. 

EVIDENCE. 

(Secondary  evidence  —  Search  for 
attesting  witness.)  In  an  action  on  an 
attested  agreement,  it  was  proved  that 
the  attesting  witness,  some  months  ago, 
had  been  seen  to  embark  on  board  a 
vessel  bound  for  America :  that  a  letter 
had  since  been  received  from  him,  and 
marked  by  him  '*  ship-letter  ;  "  and 
that  he  had  not  since  been  seen  at  a 
lodge  of  Odd  Fellows  to  which  he 
belonged :  Held,  sufficient  to  let  in 
secondary  evidence.  —  Davidson  ▼. 
Carr,  2  D.  P.  C.  (N.  S.)  1034. 

FRAUDS,  STATUTE  <^. 

(Memorandtan  fpithin  «.  17.)  An 
order  for  goods,  **  on  moderate  terms," 
is  a  sufficient  memorandum  within  the 
17th  section  of  the  Statute  of  Frauds. 
(5  B.  &  C.  583 ;  10  Bing.  482.)  —  ^A- 
croft  V.  Morrin^  4  Man.  &  G.  450. 

FRAUDULENT   REPRESENTATION. 

{Action  for,  when  maintainable,)  If 
a  party  makes  an  untrue  representation 
to  another  for  a  fraudulent  purpose, 
with  the  intent  to  induce  the  latter  to 
do  an  act  which  he  afterwards  does 
to  his  prejudice,  an  action  on  the  case 
for  deceit  lies,  and  it  is  not  necessary  to 
show  also  that  the  defendaut  knew  the 
representation  to  be  untrue.  —  Taylor 
v.Ashton,  11M.3C  W.  401. 

LIMITATIONS,   STATUTE   OF. 

{Part  payment*)  Part  payment  after 
notion  brought  will  not  take  a  d<>bt  out 
of  the  Statute  of  Limitations.  (2  Burr. 
1099;  3  B.  &  Aid.  511;  6  B.  &  a 
603.)— Ba/€7iia»  v.  Pindar^  2  G.  & 

D.  790. 

2.  {Part  payment  by  partner,)  A 
payment  made  by  one  partner  afW  the 
dissolutioo  of  the  partnership  on  account 
of  a  partnership  debt,  and  after  six 
years  have  elapsed  without  any  ackaow- 
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ledgment  of  the  debt,  is  sufficient  to 
take  the  case  out  of  the  operation  of 
the  Statute  of  Limitations  as  against 
the  other,  partner,  though  the  jury  find 
that  the  pa3rment  was  fraudulently 
made  against  his  consent,  and  in  concert 
with  the  creditor  to  revive  the  debt  — 
Goddard  v.  Ingram,  3  G.  &  D.  46. 

3.  (Parol  admission  of  part  payment,) 
In  an  action  by  the  payee  against  the 
maker  of  a  promissory  note,  to  rebut  a 
plea  of  the  Statute  of  Limitations,  the 
plaintiff  proved  the  fact  of  a  payment 
on  account  of  the  note,  within  six  years, 
and  he  further  proved  a  parol  admission 
by  the  party  paying  that  he  made  this 
payment 

Held,  that  this  admission  was  rightly 
received  in  evidence  to  corroborate  the 
diieot  proof  of  the  fact  of  payment,  as 
the  Stat  9  Geo.  4  merely  excludes  an 
acknowledgment  **  by  words  on/y." 
(3  C.  M.  &  R.  723 ;  3  Bing.  N.  C.  397.) 
Bevan  v.  Gethine,  3  G.  &  D.  69. 

4.  Where  A.  has  an  account  against 
B.,  some  of  the  items  of  which  are  more 
than  six  years  old,  and  B.  has  a  cross 
account  against  A.,  and  they  meet  and 
^o  through  both  accounts,  and  a  balance 
IS  struck  in  A.'s  favor,  this  amounts  to 
an  agreement  to  set  off  B.'s  claim 
against  the  earlier  items  of  A.'s,  out  of 
which  arises  a  new  consideration  for  the 
payment  of  the  balance ;  and  takes  the 
case  out  of  the  operation  of  the  Statute 
of  Limitations.  —  Askty  v.  James  ^  11 
M.  &  W.  643. 

PRINCIPAL  AND  lOBNT. 

(Liability  of  agent  to  principal,)  A 
declaration  stateid  that  the  defendant 
had  been  retained  by  the  plaintiff  as 
their  broker,  to  sell  certain  goods  and 
deliver  the  same,  according  to  the  terms 
of  the  contract,  to  such  person  as  should 
become  purchaser.  It  then  alleged  that 
the  defendant  sold  the  goods  of  one  P., 
and  P.  purchased  at  certain  times  of 
delivery,  the  amount  to  be  paid  on 
delivery :  Held,  that  this  amounted  to 
an  express  contract  by  the  defendant 
with  tne  plaintiffs  to  deliver  what  be 
sold  for  ready  money  only. 

That  the  duty  of  the  broker  arose 
from  his  contract  not  to  deliver  but  for 
ready  money. 

And  that  case  was  maintainable 
against  the  defendant  for  delivering 
without  the  price  being  paid. — Boor- 
man  V.  Brownf  3  G.  &  D.  723. 


STOPPAGE   IN   TRANSlTtT. 

One  W.,  the  occupier  of  a  mill  called 
Mickley  Mill,  near  Ripon,  had  been  in 
the  habit  of  purchasing  goods  from  the 
plaintiff,  who  sent  them  by  a  carrier  to 
boroughbridge  under  a  bill  of  ladin^ir, 
by  which  they  were  made  deliverable 
"  at  Boroughbridge,  to  Mr.  W.,  Mickley 
Mill,  near  Ripon."  The  goods  were 
usually  fetched  from  Boroughbridge  by 
the  waggons  of  W. 

On  the  i8th  August,  1841,  the 
plaintiff  received  from  W.  an  order  for 
100  bales  of  flax,  **  to  be  sent  to  Bo- 
roughbridge as  usual, ^*  The  flax  was 
shipped  on  the  21st  on  board  a  vessel 
which  went  to  York,  where  it  was  un- 
loaded and  put  on  board  fly  boats  (bound 
for  Ripon)  and  conveyed  to  Borough- 
bridge, and  there  deposited  at  a  ware- 
house belonging  to  the  Ouse  Navigation 
Company,  where  it  ceased  to  be  under  the 
control  of  the  carrier.  The  flax  arriyed 
at  Boroughbridge  on  the  4th  Septem- 
ber. W.  stopped  payment  on  the  6th« 
On  the  9th  the  flax  was  stopped  on 
behalf  of  plaintiff;  and  on  the  10th  it 
was  taken  under  an  execution  at  the 
suit  of  third  persons :  Held,  that  the 
transitus  was  at  an  end  when  the  flax 
was  deposited  in  the  warehouse  at  Bo- 
roughbridge, the  warehouse  keepers 
bein^  for  this  purpose  the  agents  of  the 
consignees,  and  consequently  the  plain- 
tiflTs  right  to  stop  in  transitu  was  gone. 
(10  M.  &  W.  436.)—  Dodson  v.  Went- 
worth,  6  Scott,  N.  R.  821. 

SUNDAY. 

( Contract  made  on,)  A  plea  that  the 
contract  declared  upon,  being  a  contract 
which  under  the  Sutute  of  Frauds 
required  the  defendant's  signature, 
was  entered  into  with  the  plaintiff  on 
a  Sunday  in  the  way  of  the  plain- 
tiff's ordinary  business,  b  not  sup- 
ported by  evidence  that  the  contract 
was  signeid  and  delivered  by  the  defend- 
ant to  C.  on  a  Sunday,  and  delivered 
by  C.  to  the  plaintiff  on  a  subsequent 
day. 

A  guarantee  given  by  B.  a  trades- 
man to  A.  another  tradesman  for  the 
faithful  services  of  C.  a  traveller,  to 
be  employed  by  A.,  is  not  an  act 
done  in  the  way  of  the  ordinary 
business  of  B.  within  the  meaning  of 
29  Car.  2,  c.  7,  ^Norton  v.  Poweli, 
4  M.  &  O.  42. 
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TRESPASS. 

{  What  is  a  taking  of  goods. )  Defend- 
«nt,  clamuDg  rent  in  arreai  from  the 
l^aintifr,  his  lodger,  locked  the  door  of 
the  room  in  which  the  plaintiff's  goods 
were  deposited,  and  refiised  to  allow 
the  plaintiff  to  enter  and  remove  them, 
sajing  that  he  should  not  have  there 
ontil  he  had  paid  his  rent :  Held,  that 
the  acts  of  the  defendant  did  not  amount 
to  a  taking,  and  that  trespass  was  not 
maintainahle.  —  Hartley  t.  Moxham,  3 
G.  &  D.  1. 

2.  (  What  is  a  trespass  to  the  person 
— Pleading,)  In  trespass  for  driving 
a  cart  over  plaintiff,  the  defendant  en- 
deavored to  show,  under  the  plea  of 
"not  guilty,"  that  the  plaintiff  slipped 
off  the  edge  of  the  pavement  just  before 
the  defendant's  horse  and  cart,  and  that 
the  injury  occurred  without  any  negli- 
gence of  the  defendant. 

Held,  that  this  admitted  the  trespass 
to  have  been  the  act  of  the  defendant, 
and  set  up  matter  of  excuse,  and  that 
it  should  therefore  have  been  specially 
pleaded.  (2  Salk.  637 ;  2  Camph.  378, 
500.)  —  HaU  V.  Feamley,  3  G.  ac  D.  10. 

TROVER. 

( What  demand  and  refusal  is  a  con- 
tersion.)  Trover  for  a  chattel  cannot 
be  maintained  upon  a  demand  and 
refusal  to  re-deliver  the  chattel  in  the 
same  good  plight  and  condition  in  which 
it  was  when  it  came  into  the  possession 
of  the  defendant,  for  the  refusal  to  re- 
deliver in  compliance  with  such  a  de- 
mand is  merely  a  refusal  to  re-deliver 
the  chattel  in  its  former  plight,  and  not 
a  tefiisal  to  deliver  absolutely.  —  Rush- 
worth  T.  Tta/lor,  3  G.  &  D.  3. 

2,  {For  bill  of  exchange  —  C<oni>er- 
uon.)  Plaintiff,  being  indebted  to  de- 
fendant, gave  him  a  bill  of  exchange  for 
170/.  •'  for  discounting  or  return  on  de- 
mand." Defendant  transmitted  the  bill 
to  a  broker  in  London,  with  directions, 
if  be  was  satisfied  with  the  acceptor's 
respectability,  to  put  the  bill  to  his  (de- 
fendant's) account.  In  trover  for  the 
bill,  defendant  pleaded  not  guilty,  and 
not  possessed.  It  was  proved  at  the 
trial  that  the  defendant  had  authority 
to  apply  the  proceeds  of  the  bill  to  his 
own  use,  but  that  if  he  could  not  get  it 
discounted,  he  might  return  it  to  the 
plaintiff.  The  judge  directed  the  jury 
to  decide  whether  the  defendant  had 
vfoogfolly  ooDverted  the  proceeds  of 


the  bill  to  his  own  use.  The  plaintiff 
objected  to  this  direction,  and  elected  to 
be  nonsuited :  Held,  that  the  direction 
was  not  inconsistent  with  the  state  of 
the  record,  for  that  it  was  within  the 
issue  to  inquire  whether  the  defendant 
had  acted  within  the  scope  of  the  au- 
thority given  to  him  by  the  plaintiff. 

Held  also,  that  under  such  circum- 
stances, the  plaintiff  having  elected  to 
be  nonsuited,  the  court  would  not  direct 
a  new  trial.  —  Wilkinson  v.  Whalley. 

3  D.  P.  C.  (N.  S.)  9. 

VIENDOR   AND  PURCHASER. 

(Action  hy  purchaser  to  recover  back 
deposit,)  To  entitle  the  purchaser  to 
maintain  an  action  for  money  had  and 
received  to  recover  back  a  deposit  paid 
on  a  contract  for  the  sale  of  goods,  there 
must  either  be  an  agreement  to  rescind, 
or  circumstances  upon  which  a  special 
action  for  breach  of  the  contract  would 
lie.  —Filt  y.  Cassanet,  5  Scott,  N.  R. 
902. 

WILL. 

(Attestation  of)  A  person  who 
could  neither  read  nor  write,  being 
called  upon  to  attest  a  will,  had  his 
hand  guided,  and  so  subscribed  his  name 
to  the  will.  Held,  that  the  will  was 
properly  subscribed  within  7  Will.  4  & 
1  Vict,  c  26. — Harrison  v.  Elvin,  2 
G.  &  D.  769. 

WITNESS. 

(Competency.)  Held,  (before  6  &  7 
Vict  c.  85),  tnat  where  one  of  two 
co-defendants  in  an  action  on  contract 
has  suffered  judgment  by  default,  he 
may,  if  not  otherwise  interested  in  pro- 
curing a  verdict  for  the  plaintiff,  be 
called  by  him  as  a  witness  against  the 
other  defendant.  —  Pope  v.  Steele^  2  Q. 
B.  733. 

2.  (Same,)  In  an  action  by  indorsee 
of  a  bill  of  exchange  against  acceptor, 
the  defendant  pleaded  a  plea  showing 
that  the  indorsee  sued  for  a  previous 
indorser,  who  had  broken  the  agreement 
which  was  the  consideration  for  the 
drawing  and  accepting :  Held,  (before 
the  Stat  6  &  7  Vict.  c.  85),  that  the 
drawer  might  by  rendered  a  competent 
witness  for  the  defendant  by  indorsing 
his  name  on  the  record  under  the  3  & 

4  Will.  4,  c.  42,  s.  26.  -^Kilpack  v. 
Major,  2  a  B.  737. 
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Reports  of  Cases  determined  tn  the 
Supreme  Judicial  Court  of  the 
STATE  OF  Maine.  By  John  Sheplet, 
Counsellor  at  Law.  Yolurne  VITT. 
Maine  Reports,  Vnlnme  XXI.  Hal- 
lo well  :  Glazier,  Masters  and  Smith. 
1843.» 

The  appearance  of  a  new  Tolume  of 
Reports,  in  these  days,  is  surely  no 
rarity.  Being  domiciled  in  a  nation, 
withm  whose  borders  are  more  than 
forty  judicial  tribunals,  each  of  which 
sends  forth,  at  least,  its  annual  contri- 
bution to  build  up  the  stupendous  pyra- 
mid of  common  law  jurisprudence,  it 
would  hardly  be  expected,  that  we 
should  look  forward  to  the  forthcoming 
of  such  a  Tolume  with  any  grreat  im- 
patience, or  greet  it,  when    actually 


*  Not*  by  the  Editor.  A  notice  of  this 
-folaine  appeared  in  the  Law  Reporter  for 
March.  It  was  written  by  one  of  our  con- 
tributors, who  has  also  favored  us,  in  the 
present  number,  with  a  criticism  on  the  last 
Tolume  of  the  New  Hampshire  Reports.  It 
is  not  oar  custom  to  publish  more  than  one 
notice  of  a  new  book,  because  the  space 
which  we  can  derote  to  this  department  of 
our  journal  is  necessarily  small.  But  having 
received  a  communication  from  one  of  our 
oldest  contributors — a  gentleman  who,  in  a 
successful  practice  of  more  than  twenty  years, 
has  earned  a  right  to  be  heard  upon  any  oc- 
casion, and  at  any  tribunal  where  the  law  is 
discussed  —  we  gladly  yield  him  a  place  in 
the  present  number.  It  will  be  seen  that 
onr  contributors  differ  widely  as  to  the  last 
Tolumo  of  Maine  Reports,  but  as  neither  of 
them  ever  lived  in  that  state,  they  cannot  be 
influenced  by  personal  predilections  or  preju- 
dices ;  and,  while  two  such  able  combatants 
are  in  the  field,  the  editor,  whose  personal 
feelings  in  this  matter  are  all  one  way,  may 
well  stand  apart — exclaiming  with  king 
Henry  on  the  battle  field  :  — 

Hera  en  tbta  mole-hill  vlll  I  rit  im  down, 
To  whom  God  will,  tbeie  bs  Uke  rkuxj  I 


brought  forth,  with  any  tokens  of  pe^ 
culiar  joy.  A  new  novel  or  poem, 
arrived,  or  expected,  may  cause  the 
youthfnl  eyes  of  both  sexes,  not  un- 
naturally, to  sparkle  with  the  impa- 
tience of  hope  and  curiosity;  —  but 
the  members  of  the  profession,  better 
trained  by  patient  endurance  of  labor 
and  self-denial,  wait  with  more  calm- 
ness for  the  joys  to  come,  upon  the  ap- 
pearance of  a  new  work  in  their  pe- 
culiar province;  sometimes,  perhaps, 
'*  counting  the  cost."  Indeed,  to  speak 
plainly,  inasmuch  as  every  new  law 
book  is,  to  the  extent  of  its  price,  a 
direct  tax,  a  sort  oi  black  mailt  exacted, 
nolens  volenSj  from  a  profession,  few  in 
number,  and  whose  labor  is  more  scant- 
ily rcmnnerated  than  that  of  any  other 
class  in  the  community ; . —  it  is  not 
strange,  that  the  members  of  that  pro- 
fession should  give  but  a  cold  welcome 
to  such  necessary  evils; — in  other 
words,  that  they  should  say,  as  has 
sometimes  been  said,  not  only  by  the 
bar,  but  by  the  bench,  that  the  illimita- 
ble spawning  of  law  books,  which  has 
increased  with  locomotive  velocity  with- 
in the  last  thirty  years,  is  becoming,  if 
it  has  not  already  become,  an  intolera- 
ble burden.  The  royal  builder  of  the 
temple  and  maker  of  proverbs,  when  he 
said,  '*  of  making  many  books  there  is 
no  end,"  established  an  indefeasible 
title  to  be  called  the  **  wisest  man  ;"  — 
especially,  when  we  consider  that  he 
arrived  at  this  conclusion,  although  the 
long  line  of  judges,  who  ruled  in  Israel 
for  the  space  of  four  hundred  years  be- 
fore his  dynasty  ascended  the  throne, 
had  published  no  Reports,  —  except,  in- 
deed, their  chief  and  leader,  and  he 
only  the  single  bqok  of  Deuteronomy. 
Notwithstanding,  however,  this  ad- 
verse predisposition  towards  new  law 
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boohs  in  geitcnA,  we  ka^e  neTer  seen  a 
BOW  Tolume  of  Reports  from  our  sister 
icste  of  Maine,  Irat  with  real  satisfao- 
tioo.     When  we  consider,  that  she  is 
**  hooe  of  our  bone,  and  flesh .  of  onr 
flesh,'*  —  that  for  a  long  seiies  of  years 
she  was  governed  by  the  same  constitu- 
tion  and   laws;    and  that  when  sep- 
arated, she  modelled  her  own  closely 
by  those  of  her  mother  state, — that 
her  political  forms  and  institutions  are 
more  exactly  like  ours,  than  are  those 
of  any  other  state  of  the  Union,  —  it  is 
maniiest,  that  if  her  laws  are  adminis- 
tered by  an  able  jndiciary,  we  might 
well  expect  to  derive  far  more  benefit 
from  her  Reports,  than  from  those  of 
any  other  state.    Onr  reasonable  ex- 
pectations, in  this  particular,  have  not 
been  disappointed.     At  the  time  of  the 
separation  of  Maine   from  Massachu- 
setts, the  political    party  having   the 
ascendency  in  the  new  state  was  of  a 
diflerent  denomination  from  that,  which 
had  predominated  in  the  commonwealth 
liefore  the  division.     It  was  feared,  that 
the  party  who  thus  found  themselves  in 
power  in  the  new  state,  **  feeling  might 
and  forgetting  right,"  would  look  to 
their  own  ranks,  only,  for  professional 
men  to   fill   the  high  judicial  stations 
oader  their  new  government.     All  such 
fears  turned  oat  to  be  groundless.   With 
a  wise  viewlo  the  public  good,  and  with 
a  mafrnanimhy,   certainly  itet  always 
brought  into  action  in  such  oases,  they 
pheed  at  the  head  of  their  highest  ju- 
dicial tribunal,  the  man,  who,  by  uni- 
versal consent,  was  considered  and  pro- 
Booneed  to  be  the  fittest  person  to  All 
tliat  high  oflke  ;  —  but  he  was  of  the 
political  party,  not  then  predommant. 
And  from  that  time  to  the  present,  in 
all  the   mutations  of  party,  their  su- 
preme  bench  has  been  filled   with  a 
SBCceasion  of  men  of  high  character  for 
learning   and  integrity  ;  —  in  truth  we 
affirm,  with  some  knowledge  of  the  in- 
^idoais  of  whom  we  speak,  that  if 
tkat  tribunal  has  been  second  to  any  in 
New  England,  it  has  been  so  only  to 
the  higl^t  in  the  state  from  which 
they  had  separated.    When  the  recent 
extensive  changes  were  about  to  take 
place  in    their  judiciary,  about    three 
years  since,   much   apprehension   was 
ntertained,  Jest  party  predilections  and 
ntipathies  should  exercise  an  evil  in- 


fluence ;  but  it  mvst  be  admitted,  tmi. 
it  veas  so  admitted  as  soon  as  the  result 
was  knovim,  that  the  appointments  then 
made,  were,  upon  a  careful  survey  of 
the  sublet  in  all  its  bearings,  the  very 
best  and  most  jndtcioiis,  that  could  have 
been  made,  if  ne  soeh  thing  as  political 
parties  had  ever  existed.  At  that  time, 
the  retirement  of  the  then  chief  justice 
of  the  supreme  court,  gave  an  opportu- 
nity to  fill  that  important  place,  by 
translating  to  it  from  the  common  pleas, 
one,  who,  as  chief  of  the  latter,  by  his 
great  learning  and  peculiarly  happy  ju- 
dicial gifts,  had  acquiied  a  reputatton 
not  surpassed,  by  any  Irving  judge. 
This  opportunity  was  not  overlooked 
nor  neglected,  and  the  present  chief 

i'ustice  of  the  supreme  court  of  Maine, 
las  sustained  and  justified,  in  his  pre- 
sent station,  now  thai  he  is  seen  on 
paper,  and  can  be  judged  of  by  his 
written  opinions,  the  high  character 
which  he  had  acquired,  as  presiding 
judge  at  Nisi  Prius.  We  would,  that 
one  of  our  own  judicial  functionaries, 
who  has,  in  a  similar  situation,  earned 
a  like  reputation,  might,  by  a  similar 
translation f  be  called  to  the  exercise  of 
bis  high  giAs  in  a  tribunal  of  more 
extended  jurisdiction. 

The  volume,  whose  title  is  at  the 
head  of  these  remarks,  is  the  first, 
which  has  been  wholly  the  result  of 
the  labors  of  the  court,  under  its  pre- 
sent organization.  It  is  creditable  to 
their  learning  and  diligence.  A  fuU 
sized  volume  of  five  hundred  and  seven- 
ty-two pages,  presents  us  one  hundred 
and  eight  cases,  all  of  which  were  ar- 
gued before  the  court  in  the  brief  space 
of  three  months.  There  is  much  to  be 
commended  in  the  form,  in  which  the 
cases  are  given  to  us.  The  facts  im 
each  case  are  briefly  stated  by  the  re- 
porter, and  the  points  taken  by  counsel 
upon  each  side,  whh  the  cases  cited  by 
each  in  support  of  his  points.  Then 
follows  the  opinion  of  the  court,  which 
appears,  in  every  instance,  to  have 
been  handed  in  writing  to  the  reporter 
by  the  member  of  the  court,  to  whom 
the  drawing  up  of  this  opinion  was  as- 
signed in  the  respective  cases,  —  there 
being,  so  far  as  we  recollect,  no  per 
curiam  decisions,  for  which  nobody  is 
responsible.  Wherever  the  case  re- 
quired  it,  the  several  points  taken  by 
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oounsel,  are  fallj  considered,  and  well 
reasoned,  by  the  court,  with  a  com- 
parisoD  of  the  authorities  upon  each 
side.  There  is  no  judicial  dodging^  to 
get  rid  of  a  point,  which  could  not  be 
conveniently  disposed  of  in  any  other 
way.  There  is  none  of  that  ambitious 
talking^  (that  judicial  leprosy,  which 
tehen  once  seated  in  the  system,  can 
never  be  cured,)  and  which  impels  the 
judge,  instead  of  an  opinion,  to  give  a 
dissertaiion  upon  that  entire  branch  of 
the  law,  within  which  the  case  in  hand 
is  supposed  to  fall.  There  is  a  good 
degree  of  learning,  also,  manifested  by 
counsel,  —  as  appears  by  the  distinc- 
tions taken  by  them,  and  the  ample 
range  of  authorities,  by  which  they 
sustain  them.  There  is,  too,  through- 
out, a  healthy  and  vigorous  brevity, 
with  the  court  and  the  bar,  which  give 
life  and  vivacity  to  the  whole  proceed- 
ings, and  which  are  highly  character- 
istic of  the  eminently  practical  people 
amongst  whom  this  book  originated. 
In  all  these  respects,  this  volume  is  a 
model  for  all  reporters  and  judicial 
functionaries.  We  are  not  ashamed, 
that  it  should  pass  from  state  to  state, 
and  even  cross  the  water,  as  a  speci- 
men of  American  juridical  learning  and 
industry. 

Thus  far,  taking  the  book,  whose  title 
we  have  transcribed,  as  our  only  unt- 
nessj  and  looking  at  the  court  from 
•*  without, ^^  we  have  ventured  to  go ;  — 
and  we  should  have  felt  quite  safe  in 
doing  so,  had  we  not,  before  our  eyes, 
a  '*  notice  "  of  this  same  volume,  con- 
tained in  a  late  number  of  the  Law  Re- 
porter, (the  number  for  March,  1844,) 
m  which  the  writer  expresses  a  very 
different  opinion,  and  comes  to  quite  a 
different  conclusion.  He  begins  his  re- 
marks, by  complaining,  that  **  two  re- 
porters of  unquestionable  learning  and 
ability  have  been  compelled  to  yield 
the  post  which  they  adorned,"  by  rea- 
son of"  political  opinions,"  —  that  **  Mr. 
Greenleaf  was  pushed  from  his  stool 
by  Mr.  Fairfield ;  and  Mr.  Appleton, 
whose  various  attainments  and  singu- 
lar fondness  for  jurisprudence  cannot 
be  mentioned  without  praise,  was 
obliged  to  make  room  for  Mr.  Shep- 
ley."  All  this  may  be  true ;  —  and  if 
this  shufflmg  of  people  out  of  and  into 
office,  was  a  mere  political  scramble  for 


the  spoils,  it  is  surely  highly  reprehen- 
sible. But  inasmuch  as  we  know  not, 
personally,  Mr.  Shepley  nor  Mr.  Ap- 
pleton, and  so  no  personal  friend  of 
ours  has  been  either  turned  out  or 
turned  in,  —  we  beg  leave  to  form  our 
judgment  of  the  book  before  us,  upon 
Its  own  intrinsic  merits,  without  regard 
to  the  manner,  or  the  motive,  of  the 
appointment  of  the  reporter.  In  this 
particular,  we  have,  perhaps,  some- 
what the  advantage  of  the  author  of  the 
"  Notice,"  so  far  as  the  forming  of  a 
true  and  correct  opinion  is  concerned. 
We  have  no  jaundice,  in  this  matter. 
Mr.  Appleton  may  be  all,  and  more, 
than  he  is  said  to  be  in  the  '*  Notice ;" 
—  we  know  him  not,  except  by  his 
works ;  —  and  if  we  look  to  his  two 
volumes  of  Reports,  very  respectable 
as  they  certainly  are,  we  must  confess 
our  inability  to  discover,  in  what  par- 
ticular they  excel  the  book  before  us, 
and  some  of  the  previous  volumes  re- 
ported by  Mr.  Shepley.  We  should 
feel  unwilling  to  hazard  the  opinion, 
that  the  volumes  of  Mr.  Appleton  are, 
on  the  whole,  in  any  respect  superior. 
We  put  ourselves  upon  the  opinion  of 
the  profession,  and  pray  their  verdict, 
in  this  matter.  Besides,  if  we  may  be 
allowed  a  word  by  way  of  surrebutter, 
(special  pleading  being  not  forbidden  by 
statute  in  courts  of  criticism,)  we  would 
remind  the  author  of  the  "Notice," 
that  so  far  as  the  books  show,  if  "  Mr. 
Appleton  was  obliged  to  make  room  for 
Mr.  Shepley,"  Mr.  Shepley  had  first 
been  "  obliged  to  make  room  for  Mr. 
Appleton."  It  seems,  that  Mr.  Shep- 
ley published  seven  volumes  of  Re- 
ports, before  Mr.  Appleton  was  ap- 
pointed. 

The  "  Notice  "  proceeds  to  say,  **  If 
Mr.  Shepley 's  peculiar  labors  have  very 
little  to  commend  them,  even  less  have 
those  of  the  court."  **  We  see  them 
only  in  their  judgments,  ....  look- 
ing at  these,  ...  we  are  obliged  to  ex* 
{>ress  our  reluctant  sense  of  their  worth- 
essness,  as  contributions  to  the  science 
of  jurisprudence.  The  discussions  at 
the  bar  seem  to  be  meagre,  and  for  the 
most  part,  occupied  by  references  to 
the  local  decisions  merely.  The  opin- 
ions of  the  judges  are,  if  possible,  more 
meagre  than  the  discussions  at  the  bar. 
They  are  not  commended  by  learning, 


Digitized  by  VjOOQ IC 


NOTICES  OP  NEW  BOOKS. 


47 


hf  tpCness  of  expression,  or  by  happy 
or  careful  expositions  of  the  reasons  on 
vhkh  ihey  are  founded.  They  are  dry 
decisions,  calculated  merely  to  range 
imoog  the  precedents  of  the  law.  In 
the  eye  of  jurisprudence,  the  recent 
jadgments  of  the  supreme  court  of 
Ume  are  little  better  than  fish  bones.*' 
"  Be  merciful  to  us,  miserable  offend- 
en."  — These  latter  words,  though 
marked  in  quotation,  gentle  reader,  are 
Bot  taken  from  the  *'  Notice,"  above 
tderred  to ;  — they  are  a  broken  sen- 
teoee  borrowed  from  a  religious  ser- 
noe,  and  which  we  have  incontinently 
ottered,  as  a  sort  of  involuntary,  ejacu- 
htory  requiem^  which  broke  from  us, 
far  tbe  benefit  of  the  souls  of  the  poor 
departed  court,  judges,  counsellors,  at^ 
toneys  and  reporter,  of  our  beloved 
ttter  state  of  Maine,  all  of  whom  are 
dead  and  biuied,  as  long  ago  as  March 
hst 

If  these  illustrious  personages  and 
iostitotioos  have  not  been  actually  de- 
itoojed  by  this  Pauthan  explosion,  they 
are  thunder-proof,  and  immortal  be- 
ades.  But  taking  it  for  certain,  that 
tkej  aie  all  fairly,  or  unfiiirly  disposed 
tf,  it  may  be  a  soaall  satisfaction  to  sur- 
viving relatives  and  successors,  to  have 
aooe  charitably  disposed  person  take  a 
btle  eare  of  the  posthumous  reputation 
of  these  unfortunates,  and  see  them  de- 
oeatly  buried ;  —  with,  perhaps,  a  brief 
e{Mtaph,  to   say,  such  things    *'  ?iave 

Fust,  then,  as  to  the  Reporter ;  — he 
ii  aeeosed  of  having  *'  stultified  the 
W/*  by  **  curtailing  them  of  their  fair 
Proportions,"  as  their  points  and  argu- 
neots  appear  in  his  book.  As  no  par- 
tiealar  cases  are  specified,  and  with  a 
careful  examination  of  the  whole  work, 
ud  a  comparison  of  it  in  this  respect 
*ith  the  reports  of  onr  own  and  of 
other  states,  we  cannot  discover  the 
poo&  of  this  charge,  we  must  be  al- 
lured to  pronounce  it  bad,  for  **  uncer- 
<a"^  and  generality. "  As  to  this  mat- 
^ftf  ^e  parties  thus  injured,  the  mem- 
^  of  tbe  bar,  do  not  complain,  it  is 
l^^y  competent  for  others  not  afifected, 
except  inddentaJly,  to  seek  redress  for 
^^*  As  to  the  Reporter  then,  let 
the  judgment  be,   ^*  tU  sU  in  miseri- 

But  then  comes  the  accusation  against 


the  judges,  as  well  as  the  bar,  that  all 
their  productions,  so  far  as  they  appear 
in  these  reports,  are  *  meagre,'  jejune, 
*dry,'  and  useless,  as  oontributions  to 
the  science  of  jurisprudence.  It  is  easy 
to  make  this  charge ;  —  but  is  there  any 
justice  in  it,  in  the  present  case  ?  Let 
us  compare  this  volume  with  those  pro- 
duced by  our  own  Reporter,  whose 
abundant  learning,  as  well  as  that  of 
our  bench,  the  writer  will  not  call  in 
question.  We  should  make  some  al- 
lowance for  the  fact,  that  Maine  is  less 
commercial  than  Massachusetts,  and 
therefore  there  occur  in  that  state  fewer 
long  and  complicated  cases,  arising  out 
of  extensive  mercantile  transactions. 
We  have  said,  that  this  volume  consists 
of  five  hundred  and  seventy-two  pages, 
containing  one  hundred  and  eight  cases. 
This  gives  an  average  of  nearly  five 
and  a  half  pages  to  each  case.  The 
third  volume  of  Metcalf  contains  ty% 
hundred  and  ninety-three  pages,  and  one 
hundred  and  eighteen  cases.  This 
gives  an  average  of  five  pages  to  each 
case,  with  a  small  fraction  over.  Thus, 
so  far  as  the  fulness  and  richness  are 
concerned,  if  the  quality  be  equal, 
Maine  has  the  advantage.  And  if  we 
leave  the  county  of  Sufifolk,  and  com- 
pare Maine  with  our  agricultural  coun- 
ties only,  which  is  the  only  fair  way, 
the  advantage  is  still  more  on  the  side 
of  Maine.  It  will  be  found,  obviously, 
looking  at  our  interior  counties,  that 
similar  cases  as  reported  by  Mr.  Shep- 
ley,  are  discussed  and  decided  consid- 
erably more  elaborately  in  Maine  than 
in  Massachusetts.  And  so  with  regard 
to  the  learning  exhibited  :  — in  Suflblk, 
where  books  are  abundant  and  easy  of 
access,  there  is  usually  a  copious  cita- 
tion of  authorities,  —  but  in  our  coun- 
try counties,  where  books  are  not  so 
easily  procured,  they  are  not  cited  so 
numerously,  as  they  are  in  Maine.  If 
we  look  through  a  series  of  volumes 
in  both  states,  this  fact  will  be  appa- 
rent. But  how  stands  the  matter  if  we 
compare  Mr.  Shep1ey*s  volume  with 
books  of  reports  in  England.  In  Eng- 
land, three  quarters  of  the  whole  of 
each  case,  generally  speaking,  consist 
of  the  reporter's  statement  of  the  facts, 
and  a  summary  of  the  arguments  of 
counsel,  —  the  other  quarter  contains 
the  opinions  of  the  judges.    This  re. 
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salts  from  the  manner  of  getting  up 
their  reports.  As  a  general  thing,  the 
judges  give  their  opinions  ore  tenuSj  and 
the  reporter  catches  what  he  can,  during 
the  few  minutes  of  the  delivery  of  them. 
But  during  the  arguments  of  counsel, 
three  or  four  on  each  side,  the  reporter 
has  ample  time  to  get  as  much  as  he 
desires,  and  more  than  is  useful,  of  their 
grounds  and  views  of  the  case.  The 
result  is  unavoidable  ;  —  in  their  re- 
ports, with  occasional  exceptions,  their 
judges  appear  to  great  disadvantage, 
giving  us,  as  represented  by  the  re- 
porter, very  lean,  unsatisfactory,  and 
poorly  reasoned,  and  worse  expressed 
opinions.  One  of  the  latest  decisions  of 
chief  justice  Tindal,  b  reported  in  these 
words,  "  take  your  ruk,'^  the  judge 
saying  not  a  word  more,  afler  an  argu- 
ment by  counsel  somewhat  elaborate. 
In  all  this,  our  system  is  far  preferable 
to  that  so  long  practised  in  Enghuid. 
Here,  after  the  decision  has  been  agreed 
upon  by  a  majority  of  the  judges,  it  is 
assigned  to  one  to  pronounce  the  judg- 
ment, accompanying  it  with  a  compari- 
son of  the  authorities,  and  a  statement 
of  the  reasons  which  have  brought  them 
to  the  result.  This  is  the  grand  test  of 
judicial  learning  and  wisdom;  —  these 
opinions,  thus  publicly  delivered,  are  the 
overt  acts  by  which  the  bench  are  to  he 
tried  and  judged,  —  not  by  those  whose 
causes  they  have  decided  merely,  nor 
by  the  populace,  —  but  by  a  learned 
profession,  who  hold  them  constantly  in 
view,  and  make  them  responsible  for 
their  judgments.  By  our  mode,  the 
court  have  a  very  proper  opportunity, 
carefully  and  advisedly,  to  put  forth 
those  views  and  arguments  which  have 
brought  them  to  the  result  agreed  upon ; 
and  it  is  this  public  announcement  of 
their  opinions,  with  a  full  statement  of 
reasons,   which  has,  in  all  times  and 

S laces  where  the  common  law  system 
as  prevailed,  secured  the  stability  and 
popularity  of  the  judiciary.  With  re- 
gard to  our  mode  of  doing  this,  its  su- 
periority is  so  obvious,  that  we  have 
observed  within  a  few  years,  tokens, 
that  the  Queen's  Bench  and  Common 
Pleas  in  England,  are  gradually  falling 
into  it.  It  is  now  not  a  strange  thing 
there,  to  have  one  judge  pronounce  the 
decision  of  the  court,  when  his  brethren 
are  present,  without  any  thing  said  by 


them :  —  a  few  years  ago  this  almost 
never  happened.^ 

We  have  now  done  with  the  eighth 
volume  of  Shepiey's  Reports,  and  with 
the  **  notice  "  of  it  published  in  the 
Law  Reporter  ibr  March  last.  We 
cannot  be  expected  to  know  the  author 
of  that  *'  notice."  **  He  speaks  as  one 
having  authority,"  —  as  conscious  of 
possessing  learning  and  talent ;  —  we 
cannot  doubt  that  he  does  in  fact  pos- 
sess them  in  ample  measure.  If  what 
we  have  here  said,  should  operate  as  a 
sort  of  writ  of  error,  or  of  review,  af- 
fording him  a  fair  opportunity  to  recati- 
sider,  amend,  and  reverse  his  former 
judgment,  perhaps  somewhat  hastily 
made  up,  —  we  cannot  doubt  it  wonid 
give  him  pleasure,  as  well  as  ourselves, 
to  do  justice  to  the  labors  and  efforts  of 
learned  and  honorable  men,  engaged  in 
the  practical  application  of  that  system 
of  jurisprudence,  which  is  the  subject 
of  his  aidmiration  and  study. 


Rbports  of  Cases  argued  and  de- 
termined IN  THE  Supreme  Court 
or  Judicature  of  New  Hampshire. 
Volume  X.  Concord.  Published  by 
Asa  McFarland,  1843. 

Before  glancing  at  this  volume,  we 
hope  to  be  excused  for  a  slight  refer- 
ence to  our  remarks  in  a  former  num- 
ber, on  the  reports  of  the  Supreme  Court 
of  Maine.  We  confess  our  pain  at 
being  obliged  to  believe  that  we  have 
given  pain  to  others  —  particularly  to 
persons  engaged  in  the  discharge  of 
arduous  ju^ic^  duties,  of  whose  untii^ 
ing  industry,  and  conscientious  care, 
consuming  the  hours  and  the  minutes 


*  We  would  refer  those,  who  would  like 
to  witness  the  vigorous  and  animated,  yet 
careful  manner  in  which  the  present  supreme 
bench  in  Mame,  discuss  and  decide  questioni 
of  general  interest,  in  the  science  of  kir»- 
prudence,  to  ttie  opinions  delivered  by  Whit- 
man, C.  J.  in  Groodnow  v.  Dunn ;  Paine  v. 
Tucker ;  Gordon  v.  Lowell ;  Belts  r .  Norris ; 
and  Dinsmore  v.  Dinsmore  &.  al.  ;  and  lo  the 
opinions  of  Shepley,  J.  in  Fox  v.  Harding ; 
Nelson  v.  Butterfield ;  Ramsdell  v.  Rams- 
dell  ;  and  to  bis  dissentient  opinions,  in  Paine 
V.  Tucker ;  and  Bells  v.  Norris,  above  cited ; 
also,  to  the  opinion  of  Tenney,  J.  in  McKen- 
ney  v.  Whipple ;  as  they  appear  in  the  vol- 
ume at  the  head  of  this  ardeie. 
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>vHh  eeaaelesB  tofl  and  dispensing  jus- 
ties  intelligently  and  cheaply  io  all, 
ve  have  heard  such  vrarm  commen- 
dations from  those  who  are  brought 
within  the  sphere  of  their  influence. 
Oar  remarks  were  intended  to  apply  to 
the  character  of  the  supreme  court  of 
Maine,  —  not  as  it  appears  to  those 
who  dwell  in  the  golden  light  of  the 
joatice  which  they  admtnister,  the  wit- 
seases  of  their  labors,  the  partakers  of 
their  confidence,  the  friends  of  their 
daily  life  ;  but  as  it  stands  confessed 
in  the  last  Tolume  of  their  opinions ; 
and  we  confined  ourselves  to  this  toI- 
one,  because  it  was  the  last  published, 
and  because  it  did  not  fall  within  our 
plan,  or  our  inclinations,  to  enter  into 
a  discosaton  on  the  whole  jurisprudence 
of  Maine,  since  this  state  was  taken  out 
of  the  body  of  Massachusetts. 

la  pablishing  a  volume  of  reports,  in 
short,  in  committing  any  thing,  however 
homble,  to  the  undying  existence  of  the 
pzioted  page,  the  writer  appears  before 
aa  audience  which  he  cannot  see  with 
the  eyes  of  the  body,  separated  as  it 
if,  by  distances  of  time  and  space.  He 
passes  the  narrow  circle  which  surrounds 
the  individual,  and  appeals  to  wider 
circles,  who  know  him  not,  nor  have 
ever  listened  to  the  friendly  music  of 
his  voice.  The  grand  inquest  of  the 
world,  '*  without  favor  or  afiection," 
will  judge  his  labors ;  nor  can  he  plead 
in  bar  of  their  judgment,  that  he  is 
&ithful  d  home,  beloved  by  his  neigh> 
bora,  and  trusted  by  his  native  town  or 
Slate. 

In  noticing  the  recent  volume  of  the 
Maine  Reports,  we  endeavored,  accord- 
ing to  our  duty,  to  express  a  frank 
estimate  of  their  charactev,  as  a  cou' 
irihtHon  to  jurisprudence.  Does  the 
reader  call  to  mind  the  volumes  of  re- 
torts which  came  to  us  each  year  from 
Westminster  Hall, 

**  Like  luCQcu  warping  on  tlie  eastern  wind,*' 

and  the  more  numerous  body,  the 
annual  spawn  of  the  numerous  judi- 
catures uf  the  United  Stales?  Amid 
the  darkness  of  such  clouds,  his  wish 
will  be  for  light ;  —  Give  me  to  see,  he 
will  say,  that  my  time  may  not  be  con- 
sumed by  superfluous  studies,  that  I 
nay  not  encumber  my  shelves  with 
supernumerary  volumes  of  the  law. 
The  pftges  of  a  journal  of  jurispru- 
deooe  axe  not  occupied  by  any  matters 

vou.  vn. — NO,  I. 


more  proper  to  it  than  eritknsms  ex- 
pressed with  candor  and  freedom. 

If  it  be  true,  as  we  have  too  much 
reason  to  believe,  that  our  humble  criti- 
cism has  **  fluttered  "  any  members  of 
the  bar  in  Maine,  we  can  only  express 
a  fear  that  they  would  deny  to  us  the 
privilege  which  many  among  them  have 
exercised,  of  speaking  freely  of  the  ju- 
ridical character  of  their  bench.  Their 
conduct  recalls  the  story  of  Dr.  John- 
son and  Garrick.  The  learned  lexi- 
cographer often  indulged  in  no  unmea- 
sured langiiage  with  regard  to  the  great 
tragedian,  but  most  rigidly  called  others 
to  account,  who  presumed  to  touch 
with  censure  so  much  as  a  hem  of  his 
garment;  saying,  *'I  will  allow  no- 
body to  abuse  David  but  myself.'^ 

We  turn  now  to  the  supreme  court 
of  New  Hampshire,  who  are  at  the 
same  time  judges  and  reporters.  The 
ffaunt  rigor  of  democratic  economy  has 
deprived  the  bench  in  this  state  of  a 
natural  adjunct.  If  in  this  way  the 
treasury  has  gained,  the  profession, 
who  read  their  volnme,  has  not  lost,  for 
there  are  few  volumes  of  reports,  in 
which  the  matters  within  the  province 
of  the  reporter  are  more  carefully  at- 
tended to.  The  counsel  might  com- 
plain that  their  arguments  are  often  re- 
presented merely  by  the  cases  cited,  re- 
minding us  of  the  empty  shells  which 
denote  the  feast  that  has  been.  It  is 
to  be  supposed,  however,  that  the  courts 
did  not  consider  the  points  of  the  argu- 
ments of  sufllcient  importance  to  claim 
a  place  in  the  pages  which  they  ed- 
ited. The  statements  offsets  are  brief, 
and  intelligible,  and  the  abstracts,  mar^ 
ginal  they  once  were,  are  accurate  ex- 
ponents of  the  text.  But,  because 
the  court  perform  this  labor  so  well, 
and  thereby  save  the  state  the  petty 
salary  which  belongs  to  it,  is  no  reason 
why  another  burthen  should  be  placed 
on  shoulders,  already  heavily  laden  with 
judicial  duties.  But  the  state  of  New 
Hampshire  is  a  hard  task-master.  If 
it  does  not  reap  where  it  has  not  sown, 
it  aflfords  a  humble  pittance  to  the  reap- 
er. It  compels  its  best  citizens,  the  or- 
nament of  the  whole  country,  the  Web- 
sters.  Masons,  Fletchers,  to  seek  else- 
where the  countenance  of  a  more  be- 
nignant public.  It  is,  in  short,  what 
Horace  called  andent  Lybia,  arida  nur 
irix  leonunu 

The  opinions  of  the  court  are  in 
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every  way  respectable.  They  are  care- 
ful and  elaborate.  They  are  clear, 
though  not  vivid  expositions  of  the 
topics  which  they  illustrate.  It  must  be 
confessed,  that,  partly  from  the  topics, 
and  partly  from  the  mode  of  treating 
them,  they  are  dull  somewhat  beyond 
the  privilege  of  the  law ;  and  their  learn- 
ing does  not  shew  the  taste  and  tinc> 
ture  of  the  soil  of  a  distant  antiquity. 
It  is  to  be  observed,  however,  that  most 
af  the  questions  considered,  are  suffi- 
ciently elucidated  by  the  former  judg- 
ments of  their  own  court,  and  of  the 
adjoining  states  ;  nor  would  we  sug- 
gest any  vain  and  pedantic  reference  to 
the  ancient  springs  of  juridical  science, 
confessing,  nevertheless,  the  beauty  uf 
that  suggestion  which  our  early  mas- 
ters in  law  borrowed  from  earlier  Macro- 
bius,  Mtdta  ignoramus,  quet  non  late- 
rent,  si  veterum  lectio  esset  familiaris. 

But  they  do  not  blindly  follow,  while 
they  refer  to  the  judgments  of  the  su- 
preme court  of  Massachusetts.  In 
Chase  v.  Blodgelt,  (p.  22)  they  call  in 
question  the  case  of  Commonwealth  v. 
Greeky  (17  Mass.  615),  an  authority 
which  has  always  seemed  to  us  as  con- 
trary to  principle,  as  to  the  spirit  of 
good  neighborhood.  After  a  luminous 
view  of  the  question,  Mr.  Chief  Justice 
Parker  concludes  that  a  conviction  in 
another  state,  of  a  crime  which  by  the 
laws  of  that  state  disqualifies  the  party 
from  being  heard  as  a  witness,  and 
which  if  committed  here  would  have 
operated  as  a  disqualification,  is  suffi- 
cient to  exclude  him  from  testifying  in 
New  Hampshire,  in  the  same  manner 
as  if  it  had  been  committed,  and  the 
conviction  had  taken  place  in  this  juris- 
diction. We  object  to  the  whole  sys- 
tem of  rules,  declaring  the  incompetency 
of  witnesses  ;  but  so  long  as  these  are 
a  part  of  the  law  of  the  land,  it  seems 
to  us  that  this  decision  gives  them  no 
more  than  the  just  and  natural  effect 
to  which  ihey  are  entitled. 

In  Jaffrey  v.  Cornish,  (p.  507)  they 
depart  again  from  the  opinions  of  the 
supreme  court  of  Massachusetts,  getting 
nearer  to  principle  and  to  the  highest 
authorities  in  the  law.  In  Thacher  v. 
Dinsrnore,  (5  Mass.  299J  Mr.  Chief 
Justice  Parsons  declared  tnat,  *'  it  has 
long  been  settled  as  law  in  this  state, 
that  a  negotiable  note,  given  in  con- 
sideration of  a  simple  contract  debt  due, 
is  a  discharge  of  the  simple  contract," 


a  doctrine  which  has  been  recognized 
since  in  Chapman  v.  Durrani,  ( 10  M ass« 
R.  51) ;  Johnson  v.  Johnson^  (11  Mass. 
361) ;  and  Wood  v.  Bodwell,  (12  Pick. 
268.)  Mr.  Justice  Gilchrist,  in  deliver- 
ing the  first  opinion  which  he  pro- 
nounced after  his  elevation  to  the  bench, 
sustained  the  better  doctrine  of  the  com- 
mon law,  that  a  negotiable  promissory 
note  is  not  a  discharge  of  a  preexisting 
debt,  unless  there  be  an  express  agree- 
ment to  receive  it  in  payment  thereof. 

Among  the  opinions  which  have  spe- 
cially interested  us  in  this  volume,  is 
that  of  Mr.  Chief  Justice  Parker  in 
Davis  V.  Lane,  (p.  156)  touching  the 
authority  of  an  agent  during  the  insani- 
ty of  his  principal,  where  the  latter  has 
enabled  the  agent  to  hold  himself  out 
as  having  authority,  by  a  written  letter 
of  attorney,  or  by  a  previous  employ- 
ment, and  the  incapacity  of  the  princi- 
pal is  not  known  to  those  who  deal 
with  the  agent  without  the  scope  of  the 
authority  he  appears  to  possess. 

Descending  from  things  to  words,  we 
would  fain  inquire  how  the  supreme 
coutt  of  New  Hampshire  could  lend 
its  sanction  to  the  use  of  a  barbarism, 
like  **  loaned  V  See  Titts  v.  Walker, 
(p.  150)  also,  Broum,  v.  Silsby  (p.  521.) 
But  as  this  word  is  not  without  some- 
thing like  American  usage  in  its  favor, 
we  beg  to  be  spared  one  moment  to  re- 
cord our  condemnation  of  it,  even  though 
we  may  seem  to  break  a  fly  on  the 
wheel.  To  loan  is  one  of  that  large 
class  of  expressions,  which  owe  their 
origin  to  a  certain  prurient  taste,  in  some 
of  our  countrymen,  for  what  seem  to 
those  who  employ  them,  elegancies  of 
speech.  The  plain  and  direct  words 
of  the  mother  tongue,  which  were 
strong  enough  for  the  preaching  of  the 
Puritans,  which  were  sweet  and  various 
enough  for  the  melody  of  Shakspeare* 
are  not  sufficient  for  them.  They  re- 
quire words  of  a  higher  flight  They 
do  not  think  it  polite  to  call  things  by 
their  right  names.  An  inn  is  elevated 
into  a  hotel  or  a  house ;  a  shop  becomes 
a  store ;  a  cobbler ^s  stall  is  a  hoot  and 
shoe  manufactory ;  a  shop  for  the  sale  of 
provisions  is  a  market ;  a  man's  xoife  is  his 
lady;  things  are  said  to  eventuate  (not 
to  end)  in  disappointment;  and  lastly 
men  are  said  to  loan  money,  not  to  lend 
it.  A  good  English  noun  is  converted 
into  an  illegitimate  verb.  This  change  is 
not  justified  by  any  necessity  for  a  new 
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wofd-^  certainly  not  by  any  feliciiy  in 
tittt  adopted.  The  verb  to  lend  ex- 
ptcjBca  distinctly  all  tbat  is  conveyed 
by  to  loan;  and  lender^  lending,  and 
lady  are  as  significant  as  leaner ^  loan- 
mg^  and  loaned.  Besides^  the  first  word 
is  an  integral  part  of  the  language, 
and  has  always  been  used  by  the  writ- 
ers of  acknowledged  authoiity.  Who 
would  mar  the  wise  words  which 
Shakspeare  puts  in  the  mouth  of  Polo- 
mos,  by  the  sobstitution  of  our  Ameri- 
can elegance  1 

NeHber  a  borrower,  nor  n  Inier  be  ; 
For  Imam^  oA  Iowa  b«th  itseir  ■nd  friend, 
And  borrowing  dulls  the  edge  of  husbandry. 

The  verb  to  loan  in  all  its  inflections 
is  not  only  vicious  in  respect  of  taste, 
but  it  is  superfluous  We  trust  it  will 
be  discountenanced  from  the  bench. 

In  the  following  sentence,  **  he  laid 
down  upon  the  side  of  the  bed,''  Qt<m- 
of  V.  Quina/y  (p.  280),  the  vulgarism 
Sod  (or  Imf  must  be  an  error  of  the  press. 

It  will  not  be  unjust  to  his  associates 
to  distinguish  Mr.  Chief  Justice  Parker, 
as  entitled  to  peculiar  honor  for  his  ser- 
vtea  on  the  bench.  He  may  be  justlj 
Tegtrded  as  one  of  the  ablest  judges  of 
die  country.  Did  we  not  hear  that  he 
proposed  to  descend  from  the  bench,  — 
to  superintend  spindles  at  Lowell  ? ' 
Mr.  Justice  Gilchrist  is  one  of  the 
youngest  judges  of  the  country.  He 
r^eived  his  judicial  dignity  at  the  same 
age,  at  which  it  was  attained  by  Mr. 
Justice    Buller  in  England,  and  Mr. 

1  While  the  pen  is  in  our  hand,  the  British 
it«un-packet  has  arrived  wiib  an  allusion  to 
Uiis  nunor.  In  Mr.  Godley's  candid  and  in- 
teresting Ijeiters  from  America^  which  it 
broQgfat,  are  the  following  words:  "The 
iMdeqaacy,  too,  of  the  judges'  salaries  is 
my  prejodicial  to  the  bench ;  it  is  impossi- 
We  lo  expect  first-rate  lawyers  to  giro  up 
their  basiuess  for  sacb  oallry  remuueration 
as  is  allowed  in  almost  all  the  states.  A  gen- 
flrauo  belonging  to  the  Maryland  bar  told 
■e  one  or  two  canons  anecdotes  illustrative 
•f  this.  One  of  the  judges  lately  descended 
from  the  bench  and  accepted  the  situation  of 
derkm  his  own  cour/.' —a  situation  in  the 
gift  of  himself  and  his  brother  justices ;  his 
ovn  salary  had  been  t2,500  a  year;  that  of 
the  derk  whom  he  succeeded,  amounted,  with 
fce»,  lo  tSjOOO.  The  lale  chirj  justice  of 
iVrtc  Hampshire^  whose  salary  was  91,300 
a  year,  has  also  left  his  post  to  become  super- 
intendent of  one  oj"  the  Ijowell  Xaclories. 
Wben  sochis  the  emolument  and  dignity  of 
die  judicial  office,  it  is  only  astonishing  that 
it  has  not  fallen  into  ntter  contempt,  or  be- 
««ne,  as  in  Russia,  a  recognized  system  of 
bribery."    Vol.  hi-  163. 


Justice  Story  at  home.  We  cannot 
wish  him  a  higher  juridical  name,  than 
will  be  achieved  by  a  continuance  of  the 
parallel. 

Reports  of  Cases  in  Chancery,  from 
1778,  TO  1794.  By  William  Brown, 
Esq.;  WITH  the  Annot^ations  of  Mr. 
Belt  and  Mr.  Eden.  Edited  by  J. 
C.  Perkins,  Esq.  Vol.  I.  Boston : 
Little  and  Brown,  1844. 

Brown's  Reports  embrace  the  period 
from  1778  to  1794,  while  the  woolsack 
was  occupied  in  succession  by  those 
two  master  minds,  Lord  Thurlow,  and 
Lord  Loughborough,  of  whom  Gibbon, 
in  his  autobiography,  afi[brds  an  interest- 
ing picture.  He  alludes  to  Lord  North 
'*  between  his  Attorney  and  Solicitor 
General,  the  two  pillars  of  the  law 
and  state,  magis  pares  quam  similes,*^ 
and  adds,  **  the  minister  might  indulge 
in  a  short  slumber,  whilst  he  was  up- 
holden  on  either  hand,  by  the  majestic 
sense  of  Thurlow,  and  the  skilful  elo- 
quence of  Wedderbume,''  **  It  was 
a  proud  day  for  the  bar,"  says  Mathias 
in  his  Pursuits  of  Literature,  **  when 
Lord  North  made  Thurlow  and  Wedde- 
burne  Attorney  and  Solicitor  General ; 
for  noTer  before  that  day  were  such 
irresistible  overbearing  talents  and  pow- 
ers displayed  by  the  c&cial  defenders  of 
ministers. 


-Hos  mlrabnntur  Athene 


Tot  rentes,  pleni  et  moderanies  froena  tbeatii." 

Perhaps  these  two  minds  did  not  excel 
in  judicature  so  much  as  in  the  splendor 
of  understanding  displayed  in  the  con- 
tests of  debate. 

Still  the  judgments  of  two  Chan- 
cellors of  such  mark,  have  an  historical 
value  for  the  student  of  jurisprudence ; 
and  they  will  be  regarded  with  addi- 
tional interest,  as  illustrations  of  the 
growth  and  development  of  Chancery, 
already  beginning  at  that  time  to  hold 
with  the  common  law  a  divided  empire 
in  Westminster  Hall. 

The  first  appearance  of  these  Reports 
seems  to  mark  an  epoch  in  the  Reports 
of  Chancery  not  unlike  that,  which  a 
little  later  was  established  by  the  Term 
Pejforts  in  the  King's  Bench.  Thence- 
forward the  judgments  in  both  Courts 
have  appeared  in  an  unbroken  succes- 
sion. Brown,  therefore,  must  be  con- 
sidered, as  the  leader  of  the  regular  line 
of  Reports  in  Chancery. 
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It  should  be  added,  however,  that  the 
ehacacter  of  the  Reporter  baa  oot  passed 
without  strictures.  An  able  writer  m  the 
London  Law  Magazine,  (xx.  62)  speaks 
of  "the  singular  inaccuracy  of  Mr. 
Brown,  as  a  Reporter,"  and  Liord  Elldon 
once  alluded  to  the  "  shameful  way  he  is 
represented,  or  rather  misrepresented, 
to  have  urged  a  case  on  the  Court  by 
Mr.  Brown,  tn  total  ignorance  of  his 
meaning.  The  printed  Report  gave 
no  idea  even  of  the  scope  of  his  observa- 
tions." 

The  cases  be  has  reported  are  of 
great  practical  value,  a  large  part  of 
them  lying  at  the  very  foundation  of 
Chancery.  Their  importance  is  at- 
tested by  the  fact  that  Brown's  Reports 
are  oflener  cited  by  writers  of  authority 
than  any  other  series  of  Reports  in 
Chancery.  In  England  they  have  been 
enriched  by  learned  and  laborious  anno- 
tations by  ^two  different  editors,  Mr. 
Belt,  and  Mr.  Eden.  Until  the  present 
time,  however,  no  edition  of  tbem  has 
appeared  in  the  United  States. 

We  have  now  before  us  the  first 
volume  of  an  American  edition,  which 
promises  to  surpass  in  interest,  and 
practical  value,  any  of  the  English  edi- 
tions of  the  work ;  —  nor  do  we  believe 
that  there  is  any  edition  of  any  Reports 
that  has  ever  been  published,  either  in 
England  or  America,  which  is  recom- 
mended by  such  useful  and  ample  edi- 
torial labors.  The  notes  of  Mr.  Belt 
have  been  retained,  and  those  of  Mr. 
Eden,  so  far  as  they  could  be  made 
supplementary  to  these,  have  been 
added.  Thus  the  separate  labors  of 
these  editors  are  accumulated  on  the 
same  page,  imparting  of  itself,  to  the 
present  edition,  a  higher  value  than 
belongs  to  either  of  the  English  edi- 
tions. In  England  no  similar  amalga- 
mation of  the  two  series  of  notes  could 
take  place,  as  each  is  protected  by  the 
laws  of  copyright. 

To  these  Mr.  Perkins,  the  American 
editor,  has  joined  notes,  which  evince 
the  learning,  the  accuracy  and  untiring 
research    which    have    already  distin- 

fuished  his  other  labors  in  a  simitar 
eld.  The  cases  reported,  seem  to  be 
literally  shingled  over  with  notes,  il- 
lustrations, and  references,  calculated 
either  to  remove  doubts  or  ambiguities 
tl^at  may  arise  in  the  text,  or  to  explain 
the  extent  to  which  it  has  been  adopted 
in  the  United  States,  and  if  we  may  so 


say,  to  bring  the  law  down  to  the  present 
time.  So  numerous  are  the  authorities 
which,  in  the  developments  of  eacli 
day,  overlay  the  principles  of  our  juris- 
prudence, that  an  old  law  book  is  be- 
coming not  unlike  an  old  almanac  We 
must-have  the  edition  of  the  last  year, 
if  we  would  not  incur  the  danger  of 
serious  mistakes ;  for  juridical  lumi- 
naries have  their  obscurations,  and 
vicissitudes,  and  new  authorities  jostle 
from  their  ancient  places  some  of  those 
in  whose  light  we  have  been  accustomed 
to  walk.  On  this  account  the  present 
edition  has  a  peculiar  value,  independ- 
ent of  the  copious  illustrations  which  it 
affords  of  the  text. 

The  notes  of  this  edition  are  not  like 
those  of  Mr.  Sergeant  Williams  to 
Saunders,  nor  of  Mr.  Metcalf  to 
Ydverton ;  nor  do  we  think  it  desir- 
able that  they  should  be.  Much  aa  we 
admire  the  beautiful  discussions,  which 
these  distingtiished  editors  have  appen- 
ded to  the  cases,  deeming  that  there 
are  no  essays  in  the  common  law  which 
are  so  characteristic  of  the  pecnliax 
style  of  exposition,  in  the  light  of  ad- 
judged cases,  which  belongs  to  this 
jurisprudence,  we  have,  nevertheleasy 
always  regarded  them  out  of  place.  As 
we  refer  to  the  reports,  the  page  seeois 
to  groan  under  the  superincumbent  mass, 
almost  hiding  the  authority  which  we 
seek.  Published  separately,  as  a  series 
of  essays,  they  would  take  an  important 
place  among  legal  classics. 

The  notes  of  the  present  edition  are 
not  like  these.  They  are  strictly  prac- 
tical. They  are  calculated  to  add  es- 
sentially to  the  value  of  the  Reports,  as 
a  book  of  reference  in  courts,  and  of 
daily  use  in  the  profession.  In  what 
Pope  calls  the  dull  duty  of  an  editor^ 
Mr.  Perkins  has  entitled  himself  to 
the  warm  thanks  of  all  who  cultivate 
the  law.  He  seems  to  love  his  ungenial 
labor,  and  accumulates  authorities,  and 
illustrations  of  his  text,  with  more  than 
the  ardor  which  the  scholiasts  have 
larished  on  the  Greek  and  Latin  page. 
Perhaps  his  own  sensations,  in  the  ap- 
parently endless,  and  sometimes  neces- 
sarily unsatisfactory  nature  of  his  re- 
searches, may  be  aptly  expressed  in  the 
desponding  words  of  Scaliger  to  Sal- 
masius.  llludunt  nobis  conjecture,  guth- 
rum  nos  pudet,  posteaquam  in  meiiores 
codices  incidimus. 
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Law  without  Lawyers.  —  The  le- 
nl  proceedings  of  the  early  colonists  in 
Mew  England,  were,  as  would  natu- 
nllj  be  supposed,  of  the  most  simple 
ehancter.  The  pioneers  in  this  new 
world  brought  over  with  them  none  of 
the  refinements  of  luxury,  and  had  no 
time  amidst  the  stern  realities  of  that 
diy,  to  cultivate  the  graces  of  life,  or 
to  be  over  scrupulous  about  its  forms. 
Tbe  forest  pressed  down  to  the  very 
•bore  of  the  ocean,  and  the  habitations 
which  were  erected  in  the  midst  of  it, 
had  to  be  guarded  day  and  night  from 
the  insidious  assaults  of  an  enemy  sub- 
tle and  Tindictive.  The  means  of  sub- 
sstenoe  too,  were  limited  and  preca- 
xioas,  and  oAentimes  insufficient  for  the 
wants  of  the  people. 

Among  other  luxuries  unknown  at 
that  day,  were  lawyers  and  a  nice  ex- 
position of  the  law.  That  profession 
could  not  live  among  a  people  of  such 
simple  habits.  The  article  was  not 
seeded,  it  waa  not  among  the  wants  of 
t  primitive  state  of  society  ;  and  in  the 
division  of  labor  which  then  took  place, 
which  was  not  very  refined  and  scien- 
tific, there  was  no  room  for  this  occupa- 
tion. The  early  colonists  got  along  in 
their  own  rude  way,  without  the  aid  of 
professional  skill  or  technical  form. 
The  farmer  and  the  fisherman  built 
their  own  cabins,  and  made  their  own 
tools,  and  if  they  were  not  constructed 
according  to  the  rules  of  art,  they  yet 
Wished  them  shelter,  enabled  them 
to  acquire  the  means  of  subsistence, 
snd  above  all,  cherished  a  noble  spirit 
of  independence,  which  laid  the  broad 
foondauons  of  a  great  and  free  empire. 
Tbe  lawyers  that  at  first  attempted  to 
establish  themselves  among  this  people, 
wholly  failed  of  success ;  they  were  re- 
garded with  jealousy  and  aversion,  and 
were  obliged  hastily  to  abandon  a  field. 


in  which  they  hoped  to  reap  an  abundant 
harvest. 

In  case  of  a  delinquency  or  a  crime, 
the  whole  company  took  the  matter  in 
hand,  and  made  a  common  concern  of 
it.  See  how  they  disposed  of  the  ^*^fiTst 
offence''^  committed  m  Plymouth  colo- 
ny, in  March,  1621.  **John  Billing- 
ton  is  convented  before  the  whole 
company  for  tho  contempt  of  the  cap- 
tain's lawful  command  with  oppro- 
brious speeches ;  for  which  he  is  ad- 
judged to  have  his  neck  and  heels  tied 
together."  '*  But  on  craving  pardon 
he  is  forgiven.'*  The  second  ofifence 
committed  in  the  same  colony  was,  as 

fovemor  Bradford  informs  us,  "  the 
rst  duel  fought  in  New  England,  upon 
a  challenge  at  single  combat  with  sword 
and  dagger,  between  Edward  Doty  and 
Edward  Leister,  servants  of  Mr.  Hop- 
kins. Both  being  wounded,  the  one  in 
the  hand,  the  other  in  the  thigh  ;  they 
are  adjudged  by  the  whole  company  to 
have  their  head  and  feet  tied  together, 
and  so  to  lie  for  twenty-four  hours, 
without  meat  or  drink."  Here  was  no 
bill  of  indictment,  no  jury,  no  special 
pleading,  nor  long  arguments  —  the 
trial,  conviction  and  punishment  fol- 
lowed immediately  on  the  ofifence,  by 
order  and  in  presence  of  the  whole 
company.  We  dare  say  it  was  the  last 
duel  fought  in  the  Old  Colony  ! 

In  Maine  the  earliest  footsteps  in  the 
practice  of  law,  wer^  equally  simple. 
There  were  no  lawyers  there  for  about 
a  hundred  years  after  the  settlement  of 
the  country  commenced.  '-The  general 
court  took  at  first  sole  jurisdiction ;  af- 
terwards courts  of  commissioners  were 
held  in  dififerent  towns,  to  bring  justice 
nearer  home,  and  a  pretty  rigid  disci- 
pline was  kept  up.  Drunkenness,  in- 
con  tinency,  and  absence  from  church, 
were  punished  generally  by  fine,  and 
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furnished  ample  employment  for  the 
periodical  gathering  of  the  commission- 
ers and  suitors.  The  first  courts  held 
there,  combined  the  twofold  duty  of 
making  and  executing  the  laws;  fre- 
quently summary  justice  was  rendered 
by  making  and  applying  a  law  after  the 
offence  was  committed,  by  which  they 
were  enabled  to  suit  the  punishment  to 
the  crime.  This  was  a  very  convenient 
arrangement,  because,  the  offence  hav- 
ing been  committed,  they  could  adapt 
the  penalty  to  its  nature  and  aggrava- 
tion, and  thus  more  exactly  accomplish 
the  work  of  justice. 

In  1640,  John  Winter,  a  prominent 
inhabitant  of  Falmouth,  was  presented 
for  keeping  down  the  price  of  beaver  — 
which  was  then  the  great  article  of  ex- 
change and  commerce  with  the  natives 
—  and  making  too  much  profit  upon  his 
brandy,  and  powder  and  shot.  The  bill 
thus  sets  forth  a  portion  of  his  ofiTence. 
**  We  present  John  Winter,  of  Rich- 
mond's island,  for  that  Thomas  Wise, 
of  Casco,  hath  declared  upon  his  oath, 
that  he  paid  to  John  Winter,  a  noble 
for  a  gallon  of  amia  vita,  about  two 
months  since,  and  that  he  hath  credibly 
heard  it  reported  that  said  Winter 
bought  of  Mr.  George  Luxton,  when 
he  was  last  in  Casco  bay,  a  hogshead 
of  aqua  vitae  for  seven  pounds  sterling, 
about  nine  months  since."  ^ 

The  following  is  a  declaration  for 
slander  at  the  same  court,  in  an  action 
in  which  the  above  named  Winter  was 
plaintiff,  and  George  Cleeves,  the  first 
occupant  of  what  is  now  Portland,  was 
defendant.  '*  That  about  six  years  last 
past,  within  this  province,  the  defend- 
ant did  slander  the  plaintiff's  wife,  in 
reporting  that  his  wife,  who  then  lived 
in  the  town  of  Plymouth,  in  Old  Eng- 
land, was  the  veriest  drunken  w in 

all  that  town,  with  divers  other  such 
like  scandalous  reports,  as  also  that 
there,  were  not  four  honest  women  in 
all  that  town." 

At  this  court  some  forms  were  ob- 


'  Aqua  vUm  was  the  common  name  for 
brandy,  as  in  France  it  is  now  called  cau  de 
vie.  A  noble  was  about  ti  45  of  our  money ; 
this  eavc  nearly  five  hundred  per  cent,  profit, 
which  shows  some  ipt»und  of  complaint 
among  a  brandy-loving  people,  as  ours  un- 
doubtedly were. 


served  ;  they  had  a  grand  jury,  consist*  -. 
ing  of  twelve  persons,  several  of  whom 
were  witnesses  to  the  offences  charged ; 
they  had  also  their  register  and  provost 
matshal,  who  corresponded  to  the  clerk 
and  sheriff  in  our  courts.  Thomas 
Gorges,  nephew  of  Sir  F.  Gorges,  the 
propiietor,  presided  in  the  court,  which 
was  called  the  general  assembly,  assisted 
by  other  gentlemen  of  practical  knowl- 
edge. All  the  proceedings,  however, 
show  a  want  of  technical  form  and  pre- 
cision. 

The  following  process  in  a  civil  suit 
under  the  year  1647,  fully  shows  the 
simplicity  of  the  practice  at  that  day. 
**To  his  worship  Henry  Joslyn,  Esq., 
with  the  rest  of  the  commissioners  and 
assistants,  now  assembled  at  Wells; 
captaine  Francis  Champemoone,  plf. 
against  Wm.  Paine,  of  Ipswich,  de- 
clareth  against  the  said  Wm.  Paine 
for  certaine  monies  dew  for  a  cable  or 
harser  delivered  unto  his  servant  Wm. 
Quicke  to  the  vallew  of  twenty  pounds 
or  thereabout."  The  verdict  of  the 
jury,  written  upon  the  back  of  the  writ,  ^ 
is  as  follows ;  **  Wee  find  for  the  plain- 
tiffe  fourteen  pound  starling,  and  six 
pound  starling  damidge,  and  cost  of 
court." 

Champernoon  lived  in  Kittery,  was  a 
nephew  of  Gorges,  the  proprietor  of  the 
province,  and  was  appointed  by  him  in 
1639,  one  of  the  commissioners  for  its 
government.  We  may  therefore  sup- 
pose that  the  above  declaration  is  a  fair 
example  of  the  legal  form  of  the  period. 
But  to  show  how  near  the  simplicity  of 
native  common  sense  approaches  to  the 
simplicity  of  a  highly  cultivated  and 
scientific  age,  we  quote  a  form  pre- 
scribed bv  the  rules  of  the  supreme 
court  of  Massachusetts,  in  1836.  **  In 
a  plea  of  the  case,  for  that  the  said 
C.  D.,  on  the  tenth  day  of  June,  being 
indebted  to  the  plaintiff  in  five  hundred 
dollars  for  money  received  by  the  said  i 
C.  D.  to  the  use  of  the  plaintiff, 
promised  to  pay  him  that  sum  on  de- 
mand." The  extremes  almost  kiss  i 
each  other. 

In  criminal  cases,  the  proceedings  i 
were  equally  summary;  and  from  the  i 
numerous  presentments  for  drunken- 
ness, inconiinency,  and  slander,  in 
Maine,  the  inference,  in  regard  to  their 
morals,  is  not  the  most  flattering.  At 
the  court  in   1636,  held  at  Saco,  four 
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persons  were  fined  fiye  shillings  each, 
for  getting  drank,  George  Cieeves  was 
filed  fire  shillings  for  rash  speeches, 
sod  John  Bonighton,  '*  for  incontinency 
with  Ann,  his  father's  maid,"  was  fined 
forty  shillings.  In  1663,  we  find  the 
following  entry  upon  the  records :  Fran- 
cis Small  is  presented,  for  heing  a  com- 
mon liar  and  drunkard  ;  the  judgment 
of  the  court  is,  "  The  court  find  the 
charges  against  said  Small  dftbious,** 
Tbey,  however,  proceed  to  fine  him  ten 
akiUings  for  drunkenness,  and  discharge 
him  with  admonition.  At  the  same 
eourt,  a  heavy  measure  of  vengeance  is 
inflicted  npon  Rohert  Jordan,  a  wealthy 
inhtbitant  of  a  part  of  Falmouth,  then 
called  Speerwink.  He  had  been  an 
EpiBeopalian  clergyman,  and  officiated 
io  Falmouth  many  years,  and  main- 
tained a  most  sturdy  opposition  to  Mas- 
sachusetts, which  was  then  gradually 
extending  her  jurisdiction  over  this  dis- 
tracted province,  and  would  not  tolerate 
Episcopacy  within  her  borders.  Five 
9t  »x  indictments  were  found  against 
Jordan,  and  he  had  enemies  enough  in 
the  province  to  support  them.  One  was 
for  saying,  that  Mr.  John  Cotton,  de- 
ceased, who  had  been  minister  of  the 
First  Chnrch  in  Boston,  '*  was  a  liar, 
and  died  with  a  lie  in  his  mouth,  and 
that  he  was  gone  to  hell  with  a  pack  of 
lies  ;  "  and  further,  he  said,  **  that 
Jc^D  Cotton's  books  were  lies,  and  he 
vonld  prove  them  so."  Another  was, 
for  saying  *'  that  the  governor  of  Bos- 
ton was  a  rogue,  and  all  the  rest  thereof 
were  traitors  and  rebels   against  the 

king;." 

The  prosecution  of  this  old  man,  who 
was  one  of  the  earliest  and  mo&t  re- 
ipeetable  settlers  upon  this  coast,  ori- 
gioated  in  religious  dissensions.  Jor- 
dan had  come  over  as  an  Episcopalian 
dergyman,  had  acquired,  by  marriage 
aad  his  own  skill,  a  large  estate,  and 
with  many  of  the  people  in  the  midst 
of  whom  he  was  placed,  entertained  a 
▼eiy  decided  antipathy,  not  only  to  the 
jurisdiction  of  Massachusetts,  but  to 
her  religious  principles.  Massachusetts 
was  not  backward,  in  maintaining  her 
opposition  to  the  English  hierarchy  ; 
•be  determined  that  it  should  not  gain 
foothold  in  her  territory,  and  she  hunted 
it  oat  wherever  she  perceived  its  traces. 
Jordan  was  denied  the  privilege  of 
preachiDg,  and  also  of  administering 


the  rite  of  baptism.*  It  was  natonO, 
therefore,  that  himself  and  others  of  his 
order,  should  oppose,  with  all  their  in-- 
fiuence,  the  extension  of  power  by  their 
ambitious  neighbor,  over  this  colony  — 
a  power  which  was  mere  usurpation, 
without  the  shadow  of  right  —  until 
she  acquired  the  title  by  purchase  of 
the  heirs  or  representatives  of  Gorges. 
The  exercise  of  this  usurped  authority, 
was  not  only  fatal  to  the  influence  and 
advancement  of  the  chief  among  the 
early  settlers,  but  to  religious  tolera- 
tion—  a  grace  which  was  not  given  to 
Massachusetts,  in  the  primitive  age  of 
her  government,  as  all  dissenters  from 
her  creed  and  forms  can  amply  testify. 
The  punishments,  as  well  as  the 
laws,  partook  of  the  peculiarity  of  the 
age.  The  following  copy  of  record, 
under  the  year  1665,  introduces  us  to 
some  of  the  instruments  designed  to 
avenge  society,  or  reform  the  morals  of 
the  people.  *'  We  present  the  towns 
of  Kittery,  York,  the  Isle  of  Shoals, 
Wells,  &c.,  for  not  attending  the  court^s 
order,  for  not  making  a  pair  of  stocks, 
cage,  and  ducking  stool."  These  in- 
struments, one  after  another,  have  dis- 
appeared from  the  criminal  code  and 
public  observation ;  the  ducking  stool 
first,  then  the  cage,  and,  last  of  all,  the 
stocks  and  the  whipping  post.  We 
well  remember,  however,  the  latest  ap- 
paritions of  the  last  two  mementoes  of 
a  departed  age  ;  the  moss-covered  post, 
which  stood  behind  the  village  church, 
to  which  culprits  were  occasionally  tied 
for  castigation ;  and  the  stocks,  with 
their  neck,  and  arm  and  leg  holes,  star- 
ing vacantly  at  our  wondering  and  child- 
ish gaze,  are  still  freshly  remembered. 
But  the  ducking  stool !  ah,  why  was 
that  salutary  discipline  abandoned  ?  Has 
the  race  of  scolds  and  brawling  women, 
for  whose  especial  accommodation  it 
was  invented,  passed  away?  Oh,  no! 
but  the  age  has  become  more  refined, 
and  more  tolerant  of  the  abuse.  This 
machine  was  a  chair,  suspended  by  a 
crane  over  water,  into  which  the  of- 
fender was  plunged  repeatedly,  until 
her  impatience  and  fretfulness  was  mo- 


1  The  christening  font,  which  belonged  to 
the  church  on  Richmond's  Island,  in  ancient 
Falmouth,  Uiejtrst  Episcopal  Church  in  New 
England^  is  now  in  possession  of  a  descend- 
ant of  the  Jordan  family,  in  Harspwell. 
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derated.  This  species  ofpunishraent 
was  very  popular,  both  to  England  and 
this  country,  in  early  times.  It  was 
not  quite  so  severe,  however,  as  that 
ordeal  by  which  witchcraft  was  proved. 
The  victim  was  thrown  into  the  water, 
per  fas  out  nefas;  if  she  floated,  she 
was  guilty  of  the  damnable  sin,  and 
was  reserved  for  a  worse  destiny ;  if 
she  sunk^  she  was  innocent,  and  proved 
the  efficacy  ot  the  test. 

One  of  the  subjects  of  that  antiquated 
remedy,  the  ducking  stool,  was  an  in- 
habitant of  Falmouth,  whose  name  oc- 
curs in  the  following  record :  **  We 
present  Julian  Cloyes,  wife  of  John 
Cloyes,  for  a  talebearer  from  house  to 
house,  setting  difference  between  neigh- 
bors.'* That  race  is  certainly  not  ex- 
tinct. If  they  do  not  quarrel  them- 
selves, they  are  still  an  incessant  cause 
of  quarreling  in  others. 

One  other  mode  of  punishment  pecu- 
liar to  that  age,  may  be  noticed,  in  con- 
clusion of  what  we  have  to  say  of  the 
olden  customs  in  the  law.  *'  Elinor 
Bonythorn,  being  examined  by  Esquire 
Jocelyn  and  Major  William  Phillips, 
J.  Pac  in  reference  to  bastardy ;  but 
not  finding,  on  examination,  her  own- 
ing of  the  reputed  father  of  the  child, 
do  therefore  order,  that  the  said  Elinor 
Bonythorn,  for  her  offence,  shall  either 
within  one  month  from  the  20th  day  of 
September,  1667,  stand  three  Sabbath 
days  in  a  white  sheet,  in  the  public 
meetings,  or  otherwise  pay  five  pounds 
into  the  treasury  of  this  division.*'  We 
know  not  which  most  to  admire,  the 
singularity  of  this  punishment,  or  the 
easy  manner  in  which  it  was  commuted. 
We  need  not  say,  that  on  this  occasion 
the  penitent  sheet  was  not  worn.  Her 
father  was  a  man  of  property,  and  by 
his  licentious  manners  had  set  the  ex- 
ample to  his  children.  A  notice  of  his 
own  incontinency,  and  its  punishment, 
is  recorded  in  the  former  part  of  our 
article. 

We  have  thus  carried  our  readers 
back  to  some  of  the  customs  of  a  for- 
mer day ;  from  the  greatest  simplicity 
in  legal  forms,  which  amounted  to  al- 
most no  form  at  all,  our  ancestors  pass- 
ed to  the  opposite  extreme,  and  the 
whole  skill  and  power  of  the  professors 
of  the  law  were  exhausted,  in  puzzling 
their  adversaries,  and  the  courts,  and 
themselves,  in  a  maze  of  special  plead- 


ing, which  darkened  and  marred  every 
case  of  any  importance. '  Pleas  in 
abatement,  demurrers,  general  and  spe- 
cial, rejoinders  and  surrejoinders,  so 
entirely  smothered  up  causes,  that  the 
merits  were  almost  lost  sight  of,  and 
many  a  case  was  driven  out  of  court, 
upon  the  mere  technicality  of  pleading, 
without  one  thought  of  the  parties,  or 
the  merits  of  the  suit.  The  bar  be- 
came an  arena,  for  the  trial  of  the 
ingenuity  of  counsel,  and  the  display  of 
forensic  subtlety.  But  thanks  to  the 
progress  of  sound  principles  and  a  dif- 
fusion of  the  gladsome  light  of  juris- 
prudence, the  profession  has  got  off*  its 
stilts,  and  is  now  walking  upon  the  so- 
lid ground  of  good  sense,  untramroeled 
justice,  and  enlightened  jurisprudence. 
Free  discussion,  and  profound  research, 
have  opened  their  ample  resources,  and 
the  profession  of  the  law  now  comes  to 
adorn  and  bless  the  age.  It  has  passed 
from  the  boldness  of  one  era,  and  the 
subtlety  of  another,  and  has  reached 
the  open  and  broad  field  of  free  inquiry 
and  simple  truth.  Let  the  profession  be 
faithful  to  its  high  vocation,  **  do  no- 
thing against  the  truth,  but  for  the 
truth,"  and  in  these  ^ines  of  reckless- 
ness, radicalism,  and  wild  visions,  it 
will  stand  a  barrier  against  them  all, 
the  Palladium  of  our  country's  safety. 

Vesey's  Reports.  —  The  Reports  of 
Vesey,  Jr.  have  long  held  a  very  high 
rank,  as  expositions  of  the  law  as  ad- 
ministered in  courts  in  equity.  From 
their  intrinsic  excellence  and  their  early 
date,  they  occupy  a  place  in  the  esti- 
mation of  the  legal  profession  in  Eng- 
land, analogous  to  that  enjoyed  by 
Johnson's  Chancery  Reports  in  Ameri- 
ca. In  the  substantial  merits  of  a  re- 
porter, especially  accuracy,  Mr.  Vesey 
surpasses  all  his  predeeessors  in  courts 
of  equity,  and  has  not  been  excelled  by 
any  of  those  who  have  come  after  him. 
His  reports,  too,  are  interesting,  be- 
cause they  embrace  so  splendid  a  por- 
tion of  the  history  of  English  jurispru- 
dence, and  because  their  pages  sparkle 
with  names  that  have  become  historic 
In  them  are  to  be  found  recorded  the 
vigorous  logic  and  strong  sense  of  lord 


>  But  see  the  t«marks  on  page  3,  of  the 
present  number. 
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Thorlow,  the  acate  analysis  and  grace- 
fal  £ow  of  lord  Loughboroug^h,  and  the 
▼ast  and  well-digested  learning  of  the 
mach-doubiing  lord  Eldon,  whose  long 
lercD  of  service  is  interrupted  by  a  few 
intercalary  months,  in  which  the  wool- 
sack was  occupied  by  lord  Erskine, 
whose  splendid  forensic  reputation  has 
tkrowD  too  deep  a  shade  upon  the  re- 
speeuble  judgments  which  he  pro- 
aoanced  as  loi^  chancellor.  These  re- 
ports also  contain  the  judgments  of 
that  great  judicial  genius,  Sir  William 
Grant,  master  of  rolls,  a  man  inferior  to 
Booe  of  those  whom  we  have  mentioned, 
who  may  be  called  an  embodied  reason 
—  jmerts  sine  affectu  —  with  so  clear, 
calm  and  deep  a  sagacity  does  he  pierce 
throogh  the  most  tangled  web  of  in- 
genious sophistry,  and  shed  upon  every 
point  of  the  case  before  him  the  light 
of  bis  own  penetrating  understanding. 
Xo  books  of  the  law  are  more  consulted 
bjr  practitioners  than  the  Reports  of 
Vesey.  Id  them,  many  of  the  more 
important  points  of  the  law  and  prac- 
tice of  courts  of  equity  were  first  set- 
tled, and  to  them,  as  to  the  fountains 
aad  foil  sources,  the  student  must  have 
recourse  in  que^ions  of  difficulty.  The 
lapse  of  time  has  not  made  them  obso- 
lete or  impaired  their  essential  value, 
bnt  only  induced  the  necessity  of  an 
editor  to  show  how  far  the  principles 
contained  in  them  have  been  modified, 
tofoTced  and  applied  by  subsequent  de- 
datons.  This  service,  in  the  last  Lon- 
don edition,  was  performed  by  Mr. 
Beames,  a  learned  equity  lawyer,  en- 
tirely qualified  for  the  honorable  task 
which  he  undertook,  whose  annotations 
kave  added  essentially  to  the  value  of 
the  original  text.  Mr.  Hovenden  has 
abo  added  two  separate  volumes  of  an- 
■otations,  which  form  a  distinct  work, 
though  they  are  merely  an  appendix  to 
Vesey. 

Messrs.  Little  and  Brown  propose  to 
lepobliah  these  valuable  Reports,  from 
the  last  London  edition,  prepared  by 
the  author,  assisted  by  Mr.  Beames, 
and  to  incorporate  into  the  body  of  the 
work  the  Taluable  annotations  of  Mr. 
Hovenden  ;  an  appropriation  of  them 
which  the  law  of  copyright  in  England 
would  prevent.  They  have  also  se- 
fored  the  valuable  editorial  services  of 
Charles  Sumner,  Esq,,  whose  distin- 
fibshed    professional   reputation  is   a 
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sufficient  assurance  that  the  department 
of  the  work  entrusted  to  his  hands  — 
the  addition  of  the  American  cases  and 
the  recent  P^nglish  decisions  —  will  be 
performed  in  a  manner  worthy  of  the 
high  character  of  the  original  work. 

The  task  of  editing  volumes  of  re- 
ported cases,  afifords  great  range  to  the 
industry  and  ability  of  the  editor.  The 
reports  of  Saunders,  as  edited  by  that 
admirable  lawyer  Sergeant  Williams, 
perhaps  the  greatest  name  in  English 
law,  not  crowned  with  the  honors  of 
the  bench  or  the  woolsack,  unless  that 
of  Hargrave  may  dispute  the  palm,  are 
favorable  specimens  of  one  extreme,  in 
which  the  cases  reported  in  the  text  are 
merely  used  as  pegs,  on  which  to  hang 
a  series  of  searching,  comprehensive, 
and  elaborate  treatises,  upon  the  le- 
gal points  opened  or  settled  in  the  ar- 
guments and  opinions,  and  which  are 
notes  merely  in  name.  Of  this  class, 
also,  is  Mr.  Metcalf's  excellent  edition 
of  Yelverton,  a  work  never  to  be  men- 
tioned without  praise  of  the  neat,  learn- 
ed, and  discriminating  annotations  of 
the  editor.  In  opening  reports  of  this 
kind,  the  eye  traces  a  rivulet  of  text 
meandering  through  a  meadow  of  roar- 
gin  ;  and  the  reader  is  reminded  of  the 
expression  of  the  Roman  satirist,  ap- 
plied to  the  redundant  costume  of  the 
ladies  of  his  time,  pars  ipsa  minima 
puella  sui.  The  other  extreme  is  occu- 
pied by  those  reports,  in  which  the 
notes  contain  simply  a  list  of  subse- 
quently decided  cases,  with  here  and 
there  a  brief  and  timid  observation,  put 
forth  with  about  as  much  decbion  as  a 
dentist  displays,  in  pulling  his  first 
tooth.  Of  these  we  need  specify  no  ex- 
amples. Of  course  it  would  be  out  of  t  he 
question  to  edit  twenty  volumes  of  Ve- 
sey, after  the  fashion  of  Sannders  and 
Yelverton;  for  it  would  be  a  lifelong 
task,  under  which  the  most  Atlantean 
shoulders  would  break.  But  on  the 
other  hand,  Mr.  Sumner's  great  pro- 
fessional resources,  would  make  us  feel 
confident,  wiihout  knowing  anything 
about  the  matter,  that  it  would  be  quite 
impossible  for  him  to  perform  his  task 
in  the  meagre  style  of  the  other  ex- 
treme. But  as  we  have  had  the  privi- 
lege of  seeing  a  portion  of  the  work, 
as  prepared  by  Mr.  Sumner  for  the 
press,  we  can  assure  our  readers,  that 
in  his  annotations  he  has  hit  that  happy 
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medium  point,  equally  removed  from 
prolixity  and  curtness,  in  which  safely 
and  success  are  to  be  found.  Not  only 
is  the  law  carefully  brouprht  down  to 
the  present  time,  by  the  citation  of 
cases,  but  wherever  subsequent  deci- 
sions have  modified,  or  altered,  or  over- 
ruled the  positions  in  the  text,  the  fact 
is  80  distinctly  stated.  Wherever  the 
law  has  been  misapprehended,  or  wher- 
ever a  principle  has  been  too  broadly 
stated,  or  wherever  a  nice  distinction 
has  been  overlooked,  the  correction  is 
made  in  that  respectful  manner  which 
is  always  due  to  the  great  lights  of  the 
law,  whose  very  errors  are  to  be  rever- 
ently approached.  Wherever  the  occa- 
sion offers  itself,  the  editorial  note  has 
been  expanded,  till  it  assumes  some- 
thing of  the  port  and  stalure  of  a  brief 
legal  dissertation,  in  which  the  topics 
are  discussed  in  the  assured  manner  of 
one  who  feels  that  his  foot  is  planted  up- 
on familiar  ground,  and  whose  mind  is  so 
saturated  with  legal  knowledge,  that  it 
readily  pours  it  forth  at  the  slightest 
pressure,  reminding  us  of  those  first 
**  sprightly  runnings  "  of  the  winepress, 
extracted  by  no  force,  but  the  mere 
weight  of  the  grapes.  Mr.  Sumner 
has  also  introduced  a  new  element  into 
his  notes.  We  allude  to  his  biographi- 
cal notices  of  the  eminent  men,  whose 
names  occur  in  the  reports,  either  in  a 
judicial  or  forensic  capacity,  and  to  his 
occasional  historical,  political,  and  bib- 
liographical illustrations  of  the  text. 
The  most  time-saving  practitioner  will 
not  object  to  find  here  and  there  a  patch 
of  pleasant  reading,  breaking  the  long 
monotony  of  argument  and  decision. 
For  this  department  of  the  work,  Mr. 
Sumner  is  peculiarly  qualified.  They 
who  have  read  his  contributions  to  the 
American  Jurist  and  the  Law  Reporter, 
need  not  be  told,  that  in  what  may  be 
called  the  literature  of  the  law,  the  cu- 
riosities of  legal  learning,  he  has  no  rival 
among  us. 

Li  conclusion,  we  pledge  ourselves  to 
our  professional  brethren,  that  the  pub- 
lishers have  in  store  for  them  a  work  of 
no  common  value  —  a  work  enriched 
by  various  learning,  and  marked  by  vi- 
gorous legal  ability.  The  practitioner 
in  courts  of  equity,  will  find  it  an  ex- 
cellent manual  for  daily  reference.  He 
will  not  be  vexed  with  omissions,  nor 
annoyed  with  the  clumsy  workmanship 


of  the  joume3rman  bookmaker,  nor  tea^ 
ed  with  politic  evasions  of  difficult  ques- 
tions. We  hope  that  the  circulation  of 
such  books  may  be  attended  with  an 
indirect  benefit,  in  disposing  the  mem- 
bers of  the  legal  profession  to  a  favor- 
able reception  of  the  principles  of  equity 
jurisprudence,  and  the  practice  of 
courts  of  equity ;  a  system  which  has 
thrown  so  many  convenient  viaducts 
over  the  yawning  chasms  and  treacher- 
ous morasses  of  the  common  law. 

Conspiracy  to  extort  Hush-Mo- 
ney. —  A  case  of  conspiracy,  not  alto- 
gether without  precedent  in  the  judicial 
records  of  Boston,  but  yet  of  very  un- 
common occurrence  in  this  part  of  the 
country,  has  been  brought  twice  before 
thf  municipal  court  since  the  com- 
mencement of  the  present  year.  Its 
history,  in  brief,  is  as  follows  : 

At  the  January  term  of  the  municipal 
court  of  Boston,  an  indictment  was 
found  af?ainst  Charles  Woods,  stabler, 
Nancy  J.  S.  Woods,  his  wife,  and  "  a 
third  person,  to  the  jurors  unknown," 
charging  that  they  had  conspired  to 
invehgle  one  Dr.  W.  H.  Jones  to  the 
dwelling  house  of  the  said  Woods,  for 
the  purpose  of  there  charging  him  with 
the  crime  of  adultery,  and  threatening 
to  prosecute  him  for  that  oflence,  unless 
he  would  give  up  his  gold  watch,  and  a 
note  for  $1000.  It  was  further  al- 
leged, that  >on  the  13th  of  December, 
Jones,  by  invitation  of  Mrs.  Woods, 
given  in  pursuance  of  the  conspiracy, 
visited  her  at  her  husl)and's  house,  and 
was  then  and  there  compelled  to  give 
up  his  watch  and  the  note,  under  the 
threat  stated,  by  Woods  and  the  un- 
known third  person. 

The  trial  commenced  on  the  18th  of 
January,  and  it  was  proved  on  the  part 
of  the  prosecution,  that  Mrs.  Woods 
was  an  occasional  visiter  at  the  store  in 
which  the  prosecutor  was  clerk ;  that 
she  generally  came  to  inquire  about 
some  relatives  living  in  Dedham,  who 
were  in  correspondence  with  the  per- 
sons who  kept  the  store.  During  the 
year  1843,  Mrs.  Woods  repeatedly  in- 
vited the  prosecutor  to  call  at  her 
house,  and  on  the  12th  of  December 
she  sent  a  very  urgent  message  for  him 
to  call  up  on  the  evening  of  the  13th. 
He  called  accordingly,  and  found  her 
alone,  and,  after  stating  that  her  hu»* 
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Wod  had  j?one  out,  she  asked  him  to 
like  a  look  through  the  house,  to  see 
bow  comfortably  it  was  fitted  up.  She 
then  conducted  him  to  a  sleeping  room, 
eoDoected  with  the  parlor,  and,  afler  a 
ktde  conversation,  proposed  to  him  to 
go  to  bed  with  her.  He  urged,  as  one 
objection  to  the  proposal,  that  both 
were  married.  She  then  left  the  room 
(at  ^  minute  or  two,  and  Dr.  Jones  re- 
mained seated.  The  instant  she  re- 
tsrned  to  the  room  she  threw  herself 
opon  the  bed,  and  attempted  to  drag  the 
prosecutor  down  with  her,  and  almost 
simaltaneously  Woods  and  another 
man,  who  afterwards  turned  out  to  be 
Stephen  Burley  Robinson,  rushed  in 
aod  seized  him.  They  handled  him 
very  roughly,  made  some  attempt  to 
undress  him,  and  demanded  $2000  from 
hiffl,  under  a  threat  to  have  him  com- 
mitted to  jail  for  adultery.  Jones,  after 
t  negotiation  of  half  an  hour,  secured 
his  liberty  by  delivering  up  his  watch, 
and  piviog  his  note  for  $1000.  The 
next  day,  he  represented  the  case  to 
the  police  court,  but*  warrant  was  re- 
fused upon  the  ground,  that  a  man  and 
wife  could  not  be  guilty  of  the  crime  of 
eoospiracy,  and  he  could  not  give  the 
same  of  the  third  person,  who  took  part 
m  the  act  of  extortion. 

The  grand  jury,  however,  when  the 
Batter  was  presented  to  them,  got  over 
this  technical  objection,  by  alleging  that 
the  husband  and  wife  conspired  with 
a  person  to  the  jury  unknown,  and  the 
coort,  (Judge  Warren)  held  the  indict- 
ment to  be  good. 

The  defence  was  conducted  with 
irreat  ingenuity  and  ability,  by  J.  P. 
Rogers  and  G.  W.  Minns,  Esqrs.,  and 
they  relied  on  proof  that  the  wife  did 
sot  act  in  concert  with  the  other  two, 
bat  only  invited  the  Doctor  to  her  house, 
he  knowing  her  intent,  for  her  own 
lewd  indulgence,  in  the  supposed  ab- 
■eoce  of  her  husband.  Woods*s  tegu- 
lar legal  adviser  testified,  that  Woods 
had  long  professed  to  be  jealous  of  his 
vife,  and  had  applied  for  advice  how  to 
proceed  to  obtain  such  evidence  of  her 
goOt,  as  would  be  sufficient  to  procure 
a  divorce.  Stephen  Burley  Robinson, 
cabman,  was  stated  by  the  counsel  to 
be  the  third  person,  and  by  him  they 
proposed  to  prove,  that  he  was  only 
eoj^aged  by  Woods  to  lie  in  wait  for 
the  wife  and  stich  paramour  as  might 


call  upon  her  on  the  evening  of  the 
13th  of  December,  in  order  that  he 
might  be  able  to  testify  to  her  infidel- 
ity. On  the  part  of  the  prosecution,  by 
Mr.  Parker,  county  attorney,  it  was  ob- 
jected that  Robinson  was  the  particeps 
criminis  referred  to  in  the  indictment, 
and  was  therefore  rendered  incompetent 
as  a  witness.  Afler  argument,  it  was 
held  that  he  was  not  so  described  in  the 
indictment,  as  to  be  liable  to  be  tried 
upon  it,  and  therefore  he  was  not  tech- 
nically incompetent  Yet  his  connec- 
tion with  the  case  was  such  as  might 
possibly  affect  his  credibility. 

Robinson  then  testified,  that  he  was 
a  boarder  in  Woods's  family,  and,  with- 
out the  knowledge  of  the  wife,  had  on 
more  than  one  occasion  watched  her, 
at  the  request  of  Woods ;  that  when 
Dr.  Jones  came  to  the  house,  he  and 
Woods  were  waiting  in  the  basement 
story,  with  their  shoes  oflf.  When 
Woods  asked  him  for  his  assistance,  on 
this  evening,  he  stated  that  he  sus- 
pected, from  his  wife's  manner,  that 
she  expected  some  person  to  call  upon 
her,  and  hence  the  determination  to 
watch.  Robinson  stated  the  seizure  of 
Dr.  Jones,  and  nearly  all  the  details  of 
the  surprise,  very  diflferently  from  the 
doctor's  statement.  On  the  other  hand, 
it  was  proved  that  Robinson  had  denied 
all  knowledge  of  the  transaction,  and 
had  even  stated  that  he  was  not  at  home 
on  the  evening  when  it  occurred. 

To  rebut  the  defence  of  **  honest 
jealousy,"  it  was  proved  that  the  de- 
tection of  Mrs.  Woods  with  the  prose- 
cutor, by  her  husband,  had  not  caused 
any  alienation  of  feeling,  and  that  they 
afterwards  lived  together  as  regularly 
as  ever. 

Mr.  Parker  next  proposed  to  call  two 
witnesses,  to  prove  that  Mrs.  Woods 
had  previously  ensnared  other  persons 
to  her  house,  and  that  Woods  and  Ro- 
binson had  endeavored  to  extort  money 
from  them.  This  evidence  was  ex- 
cluded, on  the  ground  that  nothing  of 
the  kind  was  alleged  in  the  indictment. 

Afler  being  out  eighteen  hours,  with- 
out coming  to  an  agreement,  the  jury 
were  discharged.  They  stood  nine  for 
conviction,  to  three. 

In  February,  a  new  indictment  was 
found,  including  Robinson  by  name, 
and  alleging  two  other  instances  of  at- 
temptCMd  extortion,  by  similar  means ; 
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the  persons  ensnared  by  Mrs.  Woods 
being  Albert  Flint,  of  Vermont,  and 
James  H.  Conant,  of  Methuen,  in  the 
spring  of  1813.  On  the  trial  on  this 
indictment,  the  testimony,  as  to  the  case 
of  Dr.  Jones,  was  the  same  as  on  the 
first  trial ;  and,  in  addition  to  that, 
Flint  swore  positively  that  he  was  in- 
vited to  her  house,  by  Mrs.  Woods, 
whom  he  fell  in  with  in  the  street ; 
that  Woods  and  Robinson  surprised 
him  in  the  room  with  her;  that  they 
demanded  his  >yatch  and  $  1000,  and 
that  he  got  clear  of  them  by  knocking 
them  both  down.  The  testimony  of 
Conant  only  implicated  Woods  and  his 
wife.  It  was  also  clearly  proved,  that 
Woods  had  expressed  a  determination 
to  make  money  out  of  his  wife's  illicit 
conduct  with  other  men. 

Much  evidence  was  introduced,  to 
impeach  and  sustain  the  reputations  of 
Flint  and  Conant,  for  truth  and  vera- 
eity.  A  roan  and  woman  also  testi- 
fied, that  they  had  seen  Doctor  Jones 
and  Mrs.  Woods  on  Warren  bridge, 
together,  a  year  before ;  and  evidence  for 
and  against  the  reputations  of  these 
witnesses  was  introduced. 

In  submitting  the  case  to  the  jury, 
Judge  Warren  charged  as  follows  : 

'*  All  confederacies,  wrongfully  to 
prejudice  another,  are  misdemeanors  at 
common  law,  whether  the  intention  is 
to  injure  his  person,  his  property,  or 
his  character.  The  act  of  conspiring, 
the  fraudulent  confederacy,  agreement, 
or  understanding,  is  the  gist  of  the  of- 
fence; but  whether  such  confederacy, 
agreement,  or  understanding  exists,  may 
be  left  to  reasonable  inference  —  it  may 
be  collected  from  all  the  circumstances 
of  the  case.  If  a  series  of  acts  is  to 
be  performed,  with  a  view  to  produce 
a  particular  result,  he  who  aids  in  the 
performance  of  any  one  of  these  acts,  in 
order  to  bring  about  the  result,  know- 
ing what  the  object  is,  must  have  the 
intention  to  effectuate  the  end  pro- 
posed ;  and  if  he  operates  with  others, 
knowing  them  to  have  the  same  design, 
there  is,  in  fact,  an  agreement  between 
him  and  them;  his  criminal  intent  is 
not  to  be  distinguished  from  the  intent 
of  those  who  first  formed  the  plans  of 
the  conspiracy.  A  husband  and  wife 
mione  cannot  be  convicted  of  a  conspi- 
racy. In  ordw  to  a  verdict,  therefore, 
against  Woods  and  his  wi£s,  the  jury 


must  be  satisfied  that  Robinson  vnm 
acting  in  confederacy  with  them.  Upon 
this  principle,  the  defendants  are  enti- 
tled to  an  acquittal  on  the  first  count, 
if  there  is  no  evidence  tending  to  show 
any  connection  of  Robinson  with  the 
transactions  detailed  by  Conant.  The 
jury  are  to  consider  the  evidence  appli- 
cable to  each  count,  separately  and  by 
itself,  and  independently  of  that  ad« 
duced  in  support  of  any  other  coatit, 
excepting  so  far  as  that  goes  to  show 
the  nature  of  the  relation  subsisting  be- 
tween the  defendants.  It  is  competent 
for  the  jury  to  acquit  the  defendants, 
generally  —  to  find  them  all  guilty  upon 
the  second  and  third  counts  —  or,  to 
find  them  guilty  on  one,  and  not  guilty 
on  the  others  —  or,  to  convict  Wood» 
and  Robinson  on  either  count,  and  ac- 
quit Mrs.  Woods ;  but  they  cannot 
convict  Woods  and  his  wife,  and  acquit 
Robinson,  because,  upon  the  principle 
before  stated,  unless  Robinson  was  one 
of  the  confederacy,  there  existed  no 
such  conspiracy  as  is  punishable  by 
law." 

The  jury  returned  a  rerdict  of  guilty, 
on  the  counts  in  which  FHnt  and  Jones 
were  named,  and  not  guilty  on  the  one 
as  to  Conant. 

Mrs.  Woods  was  sentenced  to  four 
months  in  the  house  of  correction,  and 
Woods  to  three.  Robinson  was  sen- 
tenced to  two  months  in  the  common 
jail.  These  sentences  were  deemed  to 
be  remarkably  light.  The  note  and 
watch  were  given  up  by  the  defendants, 
previous  to  the  passing  of  sentence. 

New    Publications. The    press 

seems  to  have  been  prolific  of  late  in 
new  legal  publications,  but  we  have 
space  for  only  a  reference  to  those 
which  we  have  seen.  First  of  all  is  the 
fifth  edition  of  Kent's  Commentaries  on 
American  Law,  which  is  considerably 
enlarged,  and  contains  references  to  the 
principal  decisions  down  to  the  present 
year.  This  admirable  work  is  so  justly 
appreciated  by  the  whole  profession, 
and  it  b  so  generally  regarded  as  an 
indispensable  aid  to  every  lawyer,  that 
we  content  ourselves  with  a  simple  an- 
nouncement of  the  last  edition,  which, 
we  will  only  add,  is  equal  to  any  of  the 
other  editions  in  typographical  execu- 
tion. 

A  Treatise  on  the  Piactice  of  the 
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Court  of  Chancery,  by  OlJTer  L.  Bar- 
bour, has  been  pablished  by  Gould, 
Banks,  &  Co.,  New  York.  It  makes 
two  large  volames  of  about  eight  hun- 
dred pages  each.  We  shall  notice  it 
more  at  length  hereafter. 

Little  &  Brown,  of  Boston,  have  pub- 
lished Mr.  Minot's  long-expected  Digest 
of  all  the  Decisions  of  the  Supreme  Court 
of  Massachusetts.  It  makes  a  noble  vol- 
ume of  nine  hundred  pages,  beautifully 
printed  ongood  type  and  substantially 
sound.  We  have  only  room  to  say,  for 
the  information  of  distant  subscribers, 
that  the  price  is  seven  dollars  and  a 
half. 

Wc  have  received  a  Report  of  the 
Trial  of  Lucian  Hall  and  two  others 
for  the  murder  of  Mrs.  Lavinia  Bacon, 
before  the  Middlesex  Superior  Court, 
at  Middletown,  Connecticut.  It  makes 
a  pamphlet  of  forty  pages. 


HwrnoKAUmt  tbb  word  Aotrik-pet,  k  In  Engttib  •  podding  | 
ferio  ddi  poddlDfii  no*  commualjr  pat  one  il>iiir  *lofiP,  but 
«w  tMmg  v«ta  o&erthiog*  put  togMber.— LiOteton,  ^tA)?, 

The  present  number  of  our  journal  being 
ibe  eonuneocement  of  a  new  volume,  we 
joteoded  to  have  made  a  few  remarks  on 
matters  personal  lo  ourselves ;  but  we  readily 
ocijc  them,  for  the  present  at  least,  in  order 
to  make  room  for  our  contributors  who  occu- 
py a  large  portion  of  our  space  this  month. 
Although  the  present  number  is  larger  than 
ttsnal  by  sixteen  pages,  we  are  obliged  to 
Irare  oat  several  articles  which  have  been 
spared  for  it,  and  some  interesting  deci- 
uoQs.  It  is  with  reeret  that  we  omit  the 
voy  able  opinion  of  Chief  Justice  Gibson,  in 
the  cnse  of  tbe  Monongahela  Navigaiion 
Company  v.  Coona^  of  which  the  marginal 
Bote,  or  abstract,  is  given  on  page  33.  In 
the  next  number  we  nope  to  find  room  for  a 
review  of  the  law  journals  in  the  United 
States,  past  and  present,  and,  in  that  connec- 
tioa,  we  trust  we  shall  he  pardoned  for  aU 
ladiog  to  our  own  journal  —  its  success  and 
prospects. 

We  learn  from  the  Portland  American 
Ihat  general  Fessenden  recently  appeared 
before  the  district  court,  and  moved  that 
1  nSared  gentleman  from  Boston,  who  was 
dies  with  bim,  be  admitted  to  practise  as 
sa  attorney  and  counsellor  at  law,  in  the 
courts  of  Maine.  The  motion  was  made 
lader  the  new  law,  which  makes  all  citizens 
of  good  moral  character  eligible  to  admission. 
The  necessary  certificate  was  produced,  but 
the  court  refused  the  motion,  on  the  ground 
that  the  candidate  was  not  in  fact  a  citizen. 
A  successful  application  will  probablY  be 
niade  at  tbe  October  term,  adds  the  American. 


Among  the  works  advertised  by  A.  Max- 
well and  Son,  London,  as  in  press,  is  profes- 
sor Greenleaf 's  admirable  Treatise  on  Evi- 
dence, "  Adapted  to  the  use  of  the  English 
Student  and  Practitioner.  By  John  Pitt 
Taylor,  Esq.,  of  the  Middle  Temple,  Bar- 
rister at  Law."  We  understand  that  pro- 
fessor Greenleaf  is  still  occapied  with  the 
preoaration  of  his  second  volume,  on  the 
evidence  applicable  to  particular  issues. 

In  Coxe'a  Memoirs  of  the  Pelham  Admin- 
istration, (vol.  i.  p.  448,)  there  is  a  letter  from 
Pelham  to  his-  brother,  the  Earl  of  New- 
castle, in  which  he  quotes  the  following  re- 
mark of  Algernon  Sidney,  the  night  before 
his  execution ;  "  Nephew,  I  value  not  my 
own  life  a  chip,  but  what  concerns  me  is, 
that  the  law  which  takes  away  my  life,  may 
hang  every  one  of  you  whenever  it  is  thought 
convenient." 

Lord  Thurlow,  when  taunted  by  the  duke 
of  GraAon  with  his  humble  origin,  and  the 
recent  dale  of  his  peerage,  replied, "  The  no- 
ble duke  cannot  look  before  him,  behind  him, 
or  on  cither  side  of  him,  without  seeing  some 
noble  peer,  who  owes  his  seat  in  this  house 
to  his  successful  exertions  in  the  profession 
to  which  I  belong.  To  all  these  noble  lords 
the  language  of  the  noble  duke  is  as  applica- 
ble, and  as  insulting,  as  it  is  to  myself" 

We  have  received  the  printed  decision  of 
the  superior  court  of  New  Hampshire,  in  the 
case  of  KiUredffe  v.  If  arren,  in  which  it  was 
held  that  an  attachment  on  mesne  process, 
before  any  act  of  bankruptcy  or  petition  by 
the  debtor,  is  a  lien  or  security  upon  prop- 
ertyj  and  within  the  proviso  of  the  second 
section  of  the  bankrupt  act.  Tbe  opinion, 
which  is  very  elaborate,  is  by  Parker,  (3.  J. 

Chancellor  Walworth  has  been  nominated 
to  the  vacant  seat  on  the  bench  of  the  su- 
preme court  of  the  United  States.  It  is  in- 
timated in  the  newspapers  that  the  senate 
wiU  not  act  upon  the  nomination  at  this  ses- 
sion ;  and  that  Mr.  Crittenden  will  probably 
have  the  place  in  the  event  of  Mr.  Clay's  ele- 
vation to  the  presidency. 

A  writer  in  the  New  York  Evening  Post 
latelygave  a  somewhat  elaborate  account  of 
Mr.  Webster's  manner  of  blowing  his  nose 
in  the  supreme  court  of  the  United  States ! 
It  appears  to  have  been  done  very  delib- 
erately, and  while  one  of  the  justices  was 
addressing  the  bar. 

We  have  it  from  the  highest  authority, 
that  the  late  Mr.  Upshur,  while  secretary  of 
the  navy,  made  an  order  prohibiting  thepur- 
chase  for  naval  libraries,  of  Kent's  Com- 
mentaries^ Story's  Commentaries  on  the 
Constitution,  and  Gibbon's  Decline  and  Fall. 

While  these  sheets  ar«  passing  through 

the    press,    we  have   a  rumor  that   Chief 

Justice  Gibson  is  lying  dangerouslv  ill  in 

Philadelphia.  ^ 
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Peter  S.  Du  Ponceau. 

It  was  our  intention  to  have  given  a  more 
extended  notice  of  this  distinguished  jurist 
and  scholar,  than  we  are  able  to  do  at  this 
time ;  but  we  cannot  let  the  present  number 
go  out  without  expressing  our  deep  sense  of 
the  loss  which  our  country,  and  especially 
the  professional  and  literary  portion,  has  sus- 
tained in  the  death  of  this  eminent  and  ex- 
cellent man  ;  and,  in  doin^  this  we  shall,  for 
some  particulars  of  his  life,  avail  ourselves 
of  an  obituary  notice  of  him  lately  published 
in  the  Boston  Courier. 

Mr.  Du  Ponceau  was  bom  on  the  3d  of 
June  1760  in  the  Isle  of  Ri,  off  the  west 
coast  of  France.  His  family  was  of  the 
Catholic  religion ;  and  he  was  himself  in- 
tended for  the  church,  and  was  placed  under 
the  instruction  of  an  ecclesiastic  with  that 
view,  at  an  early  age ;  but  his  acute  and  active 
mind  soon  began  to  argue  theological  ques- 
tions with  his"  instnicter  ;  their  discussions 
at  length  ended  in  an  open  rupture.  Mr.  Du 
Ponceau  relinquished  his  theological  studies, 
and  eventually  became  a  protestant.  His 
family  cnjoj'ed  distinction  in  France  ;  we 
believe  bis  father  had  some  title  of  nobility, 
and  the  Marquis  Du  Ponceau  (who  died  not 
long  since  in  Paris)  was  his  brother.  This 
latter  visited  the  United  States,  about  the 
commencement  of  the  French  Revolution, 
and.  as  we  have  been  informed,  remained  as 
decided  a  royalist,  as  our  adopted  country- 
man did  a  republican. 

It  is  well  known  that  Mr.  Du  Ponceau's 
intimate  knowledge  of  the  English  language, 
was  the  occasion  of  his  being  invited  to  come 
to  this  country,  as  Secretary  to  Baron  Steu- 
ben, in  the  year  1777  ;  he  continued  in  the 
American  army  with  that  distinguished  offi- 
cer about  three  vears,  and  then  had  an  ap- 
BHntment  as  an  ^nder  Secretary  in  the  War 
epartment,  the  duties  of  which,  though  a 
very  young  man,  he  discharged  with  unusual 
ability.  At  the  close  of  the  war,  he  deter- 
minea  to  enter  upon  the  profession  of  the 
law ;  and  notwithstanding  the  dis^advantages 
of  foreign  birth  and  a  foreign  mother- tongue, 
in  a  few  years  he  obtained  a  place  in  the 
first  rank  at  the  Philadelphia  Bar.  His 
name  is  familiar  to  all  lawyers,  in  all  the  im- 

Sortant  cases  decided  in  the  courts  of  the 
late  and  of  the  United  States,  reported  by 


Dallas  and  his  successors,  for  a  long  series 
of  years.  Among  his  contemporaries  at  the 
Bar,  his  extensive  and  accurate  knowledge  of 
the  Civil  and  Foreign  Law  gave  him  many 
advantages  in  the  discussion  of  the  great 
questions  connected  with  international  and 
mercantile  law,  which  were  continually  oc- 
curring while  the  European  nations  were  at 
war  and  the  United  Stales  maintained  a 
neutral  position,  and  for  which  our  lawyers, 
generally,  were  not  then  prepared. 

In  addition  to  his  numerous  learned  and 
able  arguments  in  the  Reports  above  referred 
to,  Mr.  Du  Ponceau  contributed  in  various 
modes  to  advance  the  science  of  jurisjun- 
dence  in  this  countrj*.  He  was,  we  believe, 
the  originator  of  the  Law  Aca<lemy  in  Phila- 
delphia, an  institution,  which  has  bad  a 
beneficial  influence  in  giving  a  proper  direc- 
tion to  legal  studies  and  discipline  ;  he  was 
chosen  the  first  Provost  of  that  Academy, 
and  presided  over  it  for  many  years.  The 
younger  members  of  the  profession  were 
much  in  the  habit  of  consulting  him  on  all 
occasions,  and  of  submitting  to  him  any 
papers  which  they  intended  for  publication ; 
and  the  treasures  of  his  well -stored  mind 
have  in  this  manner  been  diffused  among 
us,  when  their  source  was  unknown  to  the 
public. 

He  also  found  leisure  to  make  some  valua- 
ble contributions  to  our  iurisprudence  by 
publications  of  his  own  ;  they  were  few  in 
number,  but  valuable,  though  rather  of  a 
scientific,  than  of  a  merely  practical  chamc 
ter.  We  can  recollect  the  following,  but  pro- 
bably our  list  will  be  found  imperfect. 

Translation  of  Bynkershoek's  CtuaBstiones 
Juris  Publici,  under  the  title  of  the  Law  of 
War,  with  highly  valuable  notes  of  his  own, 
published  in  1810;  Dissertation  on  the  Na- 
ture and  Extent  of  the  Jurisdiction  of  the 
Courts  of  the  United  States  —  1824 ;  the 
article  "Law"  in  the  American  edition  of 
the  Eklinburgh  Encycloptedia ;  Preface  to 
Hall's  Admiralty  Practice  —  1809  ;  Review 
of  Chancellor  Kent's  Commentaries,  pub- 
lished in  Walsh's  American  Quarterly  Re- 
view ;  Discourse  at  the  opening  of  his  l^w 
Academy  in  Philadelphia,  in  1821  ;  J^rief 
View  of  the  Constitution  of  the  United 
Stales— 1834.  To  these  we  may  add  the 
following  lupublisbed  manuscripts :  A  Trans- 
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ktion  ^th  valuable  notes,  of  Dalyamey^s 
German  Treatise  on  the  Law  of  Naiions, 
nrule  man]r  years  ago,  and  lent  to  Judge 

of  New  Orleans,   in  whose  hands  it 

wobably  is  at  this  time:  Translation  of 
Bayneval*s  work  on  the  rights  of  Neutral 
Powers,  and  the  Principle  of  the  Armed 
League  (Armed  Neutrality)  of  1781,  that 
"Free  Ships  make  Free  Goods."  This,  we 
hope,  will  be  found  in  the  Library  of  the 
Philosophical  Society  at  Philadelphia,  where 
we  belieTc  he  had  deposited  it. 

We  do  not  give  thjs  as  a  complete  list  of 
his  works  relating  to  jurisprudence,  but  we 
belicTe  it  to  be  nearly  correct.  We  mieht 
ifl  connection  with  these  unpublished  works, 
hare  added  bis  elaborate  professional  opin- 
ioos  on  great  questions  of  constitutional  and 
JBiemational  law,  which  were  in  fact  valua- 
ble dissertations  upon  the  cases  submitted. 
His  last  opinion  of  this  description  was  given 
ia  the  case  of  Mr.  Levy,  the  delegate  from 
Flonda,  whose  seat,  as  the  representative  of  a 
territory,  in  congress,  was  contested  in  1841, 
and  of  which  we  gave  some  account  in  a  for- 
mer naxnber  of  this  journal.  (5  Law  Re- 
porter, 40.) 

In  his  translation  of  Bynkersboek,  he  was 
tl»  first  to  suggest  the  apolication  of  the 
distinction  between  an  absolute  and  a  ouali- 
Jitd  oeutrality  to  the  case  of  the  United 
Sutes  nnd  France,  considering  our  neutrality 
to  be  not  absolute,  but  qualified  by  the  treaty 
©f  1778.  His  remarks  on  the  doctrine  of 
the  jus  pomliminii,  in  the  same  work,  present 
soine  new  views,  which,  if  we  rightly  recol- 
lect, are  adopted  by  Mr.  Wheaton  in  his 
nsefal  work  on  International  Law.  We  )>e- 
bere  too,  that  Mr.  Du  Ponceau  was  the  first 
to  promolgate  the  opinion  (in  that  work  also) 
that  piracy  might  be  committed  on  land  as 
well  as  at  sea;  which  principle  was  afier- 
wards  incorporated  into  the  act  of  congress 
on  that  subject.  And,  generally  speaking, 
there  can  be  no  doubt,  that  his  profound  legal 
knowledge,  operating  through  aifierent  chan- 
nels, has  directly  or  indirectly  had  an  im- 
portant infloeooe  on  some  parts  of  our  juris- 

We  have  bat  little  space  left  for  remarks 
vpon  Mr.  Du  Ponceau's  literary  acquire- 
ments, which  have  added  to  the  iame  of  our 
eoantry  and  have  given  him  a  proud  emi- 
aeace  am<mg  the  scholars  of  Europe.  His 
taste  led  him  to  the  cultivation  of  General 
PkSology,  a  science,  which  has  employed 
the  first  intellects  of  the  Old  World  frum'the 
time  of  that  universal  genius,  Leibnitz,  to 
that  of  the  late  illustrious  Barun  William 
Hnmholdt,  and  which  has  never  been  culti- 
Tated  with  so  much  ardor  and  success  as  at 
tl^  present  moment.  For  some  particulars 
of  his  labors  in  this  department  of  know- 
led^  we  are  obliged  to  refer  to  the  obituary 
Douce  above  mentioned ;  and  can  here  only 
add,  that  his  rare  knowledge  of  various  lan- 
guages enabled  him  to  prosecute  the  science 
of  Philology  with  great  success.  With  the 
hogaages  of  Europe  from  Germany  to  Italy 
be  was  well  acqoamted  ;  and  in  early  life  he 
bad  studied  the  Russian^  which  at  that  period 
was  a  terra  incoffnUa  to  scholars  in  general ; 


and  on  his  arrival  in  this  country  he  kept  hia 
journal  in  the  French  language,  written  in 
the  Russian  character.  He  was  also  a  good 
classical  scholar ;  and  we  do  not  recollect 
any  individual,  who  had  always  at  his 
command^  a  greater  stock  of  tftose  max- 
ims of  wisdom,  and  those  grand  and  enno- 
bling sentiments,  the  invaluable  fruits  of 
well-directed  classical  studies,  which  the 
great  statesman  of  England  and  friend  of 
American  liberty,  Lord  Chatham,  enjoins 
with  so  much  earnestness,  in  his  well  known 
letters  to  his  young  relative  at  the  univer- 
sity :  "  I  hope  "  says  he  "  you  taste  and  love 
those  authors  (Homer  and  Virgil)  particu- 
larly.    You  cannot  read  them  too  much ; 

they  contain  the  finest  lessons  for 

your  as^e  to  imbibe  ;  lessons  of  honor,  cour- 
age, disinterestedness,  love  of  truth,  com- 
mand of  temper,  gentleness  of  behavior,  hu- 
manity, and  in  one  word  Vibtue,  in  its  true 
signification." 

Mr.  Du  Ponceau's  fondness  for  these 
studies  continues  to  the  latest  period  of  his 
life ;  and  no  longer  ago  than  the  last  autumn 
he  wrote  to  a  friend  in  this  city  in  the  follow- 
ing earnest  tone  in  relation  to  a  recent  and 
most  interesting  publication  on  the  Life  and 
writings  of  Horace :  "  I  am  now  reading  a 
French  book,  which  I  warmly  recommend  to 
you  to  send  for  and  add  to  your  library.  It 
18  entitled  —  "  Histoirc  de  la  vie  et  des 
poesies  d'Horace"  —  by  Baron  Walckenaer, 
2  vols.  8vo.  it  is  a  delightful  work ;  Eng- 
land has  nothing  to  compare  to  it,  except 
perhaps  Middleton's  Life  of  Cicero.  You 
are,  i  am  sure,  a  lover  of  Horace.  This 
charming  book  of  Walckenaer,  with  your 
Horace  on  your  table,  will  be  the  delight  and 
comfort  of  your  old  age.     E:cpcrto  crede.^"* 

We  ought  not  to  omit  mentioning,  that 
among  the  varied  attainments  of  Mr.  Du 
Ponceau,  was  his  knowledge  of  the  science  of 
music ;  he  was  not  practically  skilled  in  it, 
but  he  had  a  knowledge  of  counterpoint  very 
rarely  to  be  found  among  amateurs ;  and  he 
was  familiar  with  the  compositions  of  the 
great  masters,  Haydn,  Mozart,  Beethoven, 
and  others  of  their  school,  upon  whose  works 
his  taste  was  formed.  In  this  also,  as  in 
all  his  studies,  his  ardent  American  feeling 
stimulated  him  to  look  for  merit  among  our 
own  countrymen,  who  have  hitherto  estab- 
lished but  slisrht  claims  to  the  rank  ofcompo- 
aers.  Only  a  few  years  ago  he  made  an  effort 
to  collect  the  publications  of  our  well  known 
Billing's^  whose  melodies  highly  pleased  him, 
though  he  was  fully  sensible  of  that  author's 
lamentable  want  of  skill  in  the  science  of 
harmony. 

His  varied  acquirements  and  rare  talents 
procured  for  him  the  well-deserved  honor  of 
being  elected  into  the  most  distinguished 
learned  societies  of  Europe  and  our  own 
country ;  to  which  distinction  he  attached  a 
peculiar  value  when  conferred  bj^one  of  our 
own  societies.  Indeed,  he  was  in  his  feel- 
ings thoroughly  American  ;  and  he  has  been 
known,  on  some  occasions,  to  deem  it  noth- 
ing less  than  an  affront  to  be  considered  as  a 
lorei^er. 

With  these  eminent  intellectual  endow- 
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ments  were  united  a  purity  and  elevation  of 
moral  worth,  that  are  rarely  to  be  found ;  and 
we  may  justly  apply  to  him  the  sentiment 
of  his  iavorite  Horace, —        • 

-Cui  Padr»r,  et  Jiistitis  Soror 


Incorrupta  Fide:*,  nuilaqiie  Veritii«, 
Quaodo  ullum  inveuieut  parem? 

Mr.  Du  Ponceau  had  reached  a  venerable 
old  age,  having  nearly  completed  his  eighty- 
fourth  year;  and  died,  after  a  short  illness, 
at  his  residence  in  Philadelphia,  on  the  1st 
of  April  last,  having  faithfully  and  con- 
scientiously employed,  for  the  good  of  his  fel- 
low man,  those  eminent  talents  and  virtues, 
which  a  beneficent  Providence  had  bestowed 
upon  him. 

Difd,  at  his  town  residence  in  New  Vork 
City,  on  Sunday,  April  7,  Major  Greneral 
Morgan  Lewis,  a^d  ninety  years.  He 
was  born  in  New  York,  in  October,  17u4. 
His  father,  Francis  Lewis,  was  a  merchant 
of  New  York  and  a  si^er  of  the  declaration 
of  independence.  Major  Lewis  was  gradu- 
ated at  Princeton  College,  iu  1773,  with  the 
intention  of  embracing  the  profession  of  the 
law.  But,  influenced  by  the  patriotic  ardor 
of  the  times,  he  was  among  the  first  to  volun- 
teer in  the  cause  of  independence,  and  join- 
ed the  American  army  at  Boston,  aAer  the 
battle  of  Bunker  Hill,  as  a  member  of  a  com- 
pany of  Pennsylvania  riflemen.  He  re- 
mained with  the  army  under  the  command  of 
Washington,  until  Boston  was  evacuated  by 
the  British.  He  then  joined  a  New  Y'ork 
regiment,  with  which  he  was  sent  to  Canada 
in  1776,  after  the  retreat  of  the  Americsm 
army  from  New  York.  He  was  at  Ticon- 
deroga  before  the  advance  of  Burgoyne,  upon 
his  celebrated  march  from  Canada  to  Sara- 
toga ;  and  on  the  retreat  of  the  Americans 
before  the  troops  of  that  general,  Lewis  join- 
ed the  army  which  was  forming  to  oppose 
him.  At  this  time  he  received  a  commission 
of  quarter- master  general  of  the  army  of 
the  North,  with  the  rank  of  colonel,  from 
the  continental  congress.  He  was  actively 
engaged  in  the  several  battles  which  fol- 
lowed, and  which  eventuated  in  the  capitu- 
lation of  the  British  forces  to  the  Americans. 
He  wak  next  engaged  in  an  expedition,  led 
by  General  George  Clinton,  up  the  Mohawk 
valley,  against  the  refugees  and  Indians,  who 
were  led  by  Brandt,  the  celebrated  Indian 
warrior.  Colonel  Lewis  led  the  advance  in 
the  conflict  at  btone  Arabia,  and  those  bands 


of  marauders  were  cut  to  pieces  and  dis- 
persed. 

After  the  conclusion  of  peace,  Colonel 
Lewis  entered  New  York  with  the  American 
army  under  Washington,  and,  for  the  first 
time  in  seven  years,  set  foot  in  his  native 
place.  He  immediately  commenced  the  prac- 
tice of  the  law,  and  in  a  short  time  acquired 
a  distinguished  reputation  as  a  lawyer.  He 
did  not,  however,  lose  his  military  predilec- 
tions, and.  at  the  inauguration  of  Washing- 
ton, he  took  the  command  of  the  military  dis- 
play. He  was  afterwards  appointed  a  judge 
of  the  supreme  court  of  New  York,  which 
oflice  he  held  until  1804.  At  that  time,  there 
being  a  high  party  excitement  between  the 
friends  of  Jefierson  and  Burr^  Judge  Lewis 
was  induced  to  accept  the  nomination  of  Gov- 
ernor, in  opposition  to  Burr,  and  was  elected 
by  a  handsome  majority.  It  was  out  of  this 
election  that  the  quarrel  arose  between  Ham- 
ilton and  Burr,  which  resulted  in  a  duel,  and 
the  death  of  the  former.  At  the  next  elec- 
tion, Judge  Lewis  was  defeated  by  Daniel 
D.  Tompkins.  He  was  shortly  after  elected 
to  the  senate  of  the  state,  from  the  city  of 
New  York.  At  the  commencement  of  the 
last  war,  he  was  appointed  by  President 
Madison,  quarter-master  general  in  the  ar- 
my. He  soon  after  received  his  commission 
as  major  general.  At  the  age  of  sixty,  be 
was  again  ordered  to  the  frontiers,  over  the 
ground  of  his  early  career  in  arms.  He 
landed  on  the  Canadian  shore,  in  the  army 
commanded  by  Dearborn,  and  captured  Fort 
George.  During  the  remainder  of  the  war, 
be  was  in  command  of  the  New  York  sta- 
tion. AAer  the  termination  of  bosiihiies, 
be  retired  from  public  life,  and  resided  alter- 
nately at  a  beautiful  country  residence  in  the 
county  of  Dutchess,  and  his  house  in  the  city 
of  New  York.  Major  General  Lewis  was 
gentlemanly  in  his  manners,  and  distinguish- 
ed for  uri>anity,  kindness  and  dignity,  in 
every  station  which  he  filled.  At  the  time 
of  his  death,  he  was  President  General  of  the 
Society  of  Cincinnati,  and  the  last  surviving 
colonel  of  the  army  of  the  revolution. 

At  his  lodgings  in  the  Merchants  Hotel, 
Philadelphia,  on  the  evening  of  Sunday, 
April  21,  at  a  quarter  past  nine  o'clock,  Hon. 
Ubnuv  Baldwin,  one  of  the  associate  jus- 
tices of  the  supreme  court  of  the  United 
States,  aged  about  sixty-five.  His  disease 
was  paralysis,  of  which  he  sufiered  a  severe 
attacK  on  the  Monday  previous,  and  under 
which  he  gradually  sunk. 
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h  a  former  number  we  considered  the  juridical  character  of  the 
number  seven;  in  the  course  of  which  we  accumulated  many, 
perhaps  superfluous,  illustrations  of  the  prevalence  of  this  number. 
"To  end  this  strange,  eventful  history,"  there  are  now  in  the  Unit- 
ed States  seven  journals,  devoted  to  jurisprudence ;  seven  cham- 
pions, we  trust,  of  justice  ;  seven  burning  candlesticks ;  not  seven 
deepers.  With  the  child  of  Wordsworth,  we  may  say,  "  We  are 
teveny     In  the  language  of  old  Piers  Ploughman, 

There  ben  sevene  snstres,  that  serveo  truth  evere. 

One  by  one  they  have  appeared,  and  now  the  American  Themis 
doses  the  procession. 

Thy  air  is  like  the  first. 

A  third  is  like  the  former.    Filthy  haga ! 
Why  do  you  shew  me  this?    A  fourth  !    Start !  eye  ! 
What !  will  the  line  stretch  out  to  th'  crack  of  doom. 
Another  yet  ?  a  seventh  !  I'll  see  no  more. 

Bat  before  we  pass  in  review  the  present  journals,  let  us  glance 
for  one  moment  at  the  past.  The  first  periodical  in  the  United 
Stales  devoted  to  jurisprudence,  was  the  Law  Journal^  commenced 
io  1808,  by  John  E.  Hall,  of  Baltimore,  and  continued  through 
six  volumes,  till  1817.  This  was  revived  under  the  name  of  the 
Journal  of  Jurisprudence^  in  1821,  but  diedVith  a  single  volume. 

VOL.  vn.  —  NO.  n.  9 
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The  Carolina  Law  Repository^  devoted  to  reports  and  juridical  crit- 
icism, appeared  in  North  Carolina  in  1813,  and  was  continued 
through  two  volumes.  After  these  arose  the  United  States  Law 
Journal^  edited  by  several  members  of  the  Connecticut  and  New 
York  bar.  This  was  commenced  in  1822,  and  closed  in  1826, 
making  little  more  than  one  volume,  containing  some  spirited  com- 
positions. The  two  volumes  of  Griffiths  Law  Register ^  which  saw 
the  light  in  1822,  hardly  find  a  place  among  the  journals  of  the  law. 
In  1829,  Mr.  Angell,  whose  various  works  entitle  him  to  the  grate- 
ful consideration  of  the  American  lawyer,  commenced,  at  Provi- 
dence, the  United  States  Law  Intelligencer  and  Review^  which  was 
continued  for  three  years,  the  numbers  for  each  year  constituting  a 
volume.  T/ie  American  Jurist  and  Lata  Magazine  first  appeared 
in  Boston  in  1829,  and  holding  on  its  way  for  a  longer  period  than 
any  other  law  journal  of  the  country,  or,  indeed,  according  to  our 
impression,  longer  than  any  other  of  Europe,  with  the  exception  of 
the  London  Law  Magazine,  finally  expired  in  1842,  leaving  a 
carcass  of  twenty-seven  volumes.  During  the  hfe  of  the  last  jour- 
nal, others  arose  and  died  ;  the  Journal  of  Law  in  1830,  at  Phila- 
delphia, leaving  one  volume  ;  the  Jurisprudent^  in  1830,  at  Boston^ 
leaving  one  volume  ;  and  the  Carolina  Law  Journal^  in  1830,  leav- 
ing a  few  leaves,  the  slender  tokens  of  an  uncertain  existence  ;  and 
a  Law  Journal  in  New  Orleans,  commenced  in  1842,  leaving  two 
numbers.* 

As  we  cast  our  eyes  upon  the  remains  of  so  many  journals  that 
have  gone  before  us,  we  feel  forcibly  the  brevity  of  existence  that 
may  be  allotted  to  some  of  those  now  rejoicing  in  new-born  life. 
We  call  to  mind  the  picture  in  the  celebrated  letter  of  consolation 
addressed  to  Cicero,  on  the  death  of  his  daughter,  by  Servius  Sul- 
picius  — 

The  Romaa  friend  of  Rome's  least  mortal  mind. 

"  On  my  return  from  Asia,"  said  Servius  to  the  disconsolate  father, 
"  as  I  was  sailing  from  iEgina  towards  Megara,  I  began  to  con- 
template the  prospect  of  the  countries  around  me  ;  JEgina  was  be- 
hindy  Megara  was  before  me  ;  Pirceus  on  the  right,  Corinth  on  the 
left ;  all  which  towns,  once  famous  and  flourishing,  now  lie  over- 
turned and  buried  in  their  ruins.  Upon  this  sight  I  could  not  but 
think  presently  within  myself ;  alas  !  how  do  we  poor  mortals  fret 
and  vex  ourselves  if  any  of  our  friends  happen  to  die,  or  be  killed, 


For  a  sketch  of  these  Journals  see  23  American  Jurist,  135. 
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whose  life  is  yet  so  short,  when  the  carcasses  of  so  many  noble  cities 
tie  here  exposed  before  me  in  one  view.^ 

As  the  eldest  of  the  present  brotherhood,  we  may  be  pardoned 
some  freedoms  which  we  propose  to  take.  We  have  thought,  that 
we  could  not  more  appropriately  commence  our  labors  for  the  year, 
than  by  passing  in  review  those  who  are  faring  on  with  us  in  the 
same  way  of  life.  If  we  speak  frankly,  we  hope  it  will  also  be 
kindly,  and  that  it  will  be  received  in  the  same  spirit.  We  all  have 
the  same  object  at  heart,  the  cultivation  of  jurisprudence,  while, 
from  different  parts  of  the  country,  the  gaze  of  each  is  levelled  at 
the  same  luminaries  in  its  firmament.  Li  such  a  pursuit  there  can 
be  no  jealousy,  and  no  rivalry,  except  the  honorable  and  profitable 
one,  springing  from  the  willingness  to  find  in  the  success  of  each 
other  a  higher  standard  of  excellence.  It  would  be  a  narrow  and 
audacious  nature,  that  could  claim  or  expect  a  monopoly  in  labors 
like  ours  ;  and  he  would  be  poorly  prepared  to  partake  in  them, 
who  regarded  any  of  his  brethren  with  other  feelings  than  those  of 
regard  and  God  speed.  We  dwell  on  this  with  emphasis,  because 
there  are  too  many,  who  are  prone  to  see,  in  the  success  of  others, 
an  impediment  in  their  own  way  ;  as  if  the  highway  of  the  world 
were  a  narrow  turnpike,  easily  choked  by  a  supernumerary  travel- 
ler. Such  is  not  our  habit.  It  has  been  said  by  Mr.  Burke,  "  The 
field  for  glory  is  a  field  for  all.  It  is  a  large  one  indeed,  and  we 
may  all  run,  God  knows  where,  in  chase  of  glory,  over  the  bound- 
less expanse  of  that  wild  heath,  whose  horizon  always  flies  before 
us."  If  this  be  true  of  the  field  of  glory,  how  much  more  true  is 
it  of  the  field  wherein  we  are  laborers. 

We  shall  reverse  the  order  of  age,  taking  the  last  first,  and  fol- 
hw  the  progression  of  seniority,  closing  with  a  few  words  about 
ourselves.  The  newest  comer  is,  in  many  respects,  the  most 
noticeable. 

I.  The  American  Themis  ;  a  Monthly  Journal  op  Jurispru- 
dence AND  Judicature,  commenced  January,  1844,  in  New  York, 
with  ninety-six  pages  in  a  number,  price  $6.     Whep  the  first 


^  We  give  the  striking  tr&nstation  of  Dr.  Middleton.  History  of  the  Life  of  Ci- 
cero, Sect.  VII.  p.  480.  The  words  of  this  beautiful  passage  in  the  original  are  as 
follows  :  — £x  Asia  rediens,  quam  ab  ^gina,  Megara  versus  navigarein,  ccepi  regi- 
ones  circumcirca  prospicere.  Post  me  erat  i^gina  ;  ante  Megara  ;  dextra  PirsBus; 
iioistra  Corinthus  ;  qu8B  oppida  quodam  tempore  florentissima  fuerunt,  nunc  pros- 
trata  et  diruta  ante  oculos  jacent.  Caepl  egomet  mecum  sic  cogitare.  Hem  !  nos 
bomimcnli  indignamur,  si  quis  nostrilim  interiit  aut  occisus  est,  quorum  vita  brevior 
esse  debet,  qunm  nno  loco  tot  oppidCim  cadavtra  projecta  jacent  ?  — Epistola  dlvu 
(ad  DiT.  IV.  5  ) 
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number  appeared,  it  was  proposed  that  the  journal  should  be  a 
semi-monthly  publication  ;  but  afterwards,  "  at  the  general  desire 
of  its  friends  and  subscribers,"  it  was  elevated  to  a  monthly.  The 
editor,  Mr.  John  O'Connell,  has  not  placed  his  name  on  the  title- 
page,  although  it  appears  in  advertisements.  His  journal  has 
been  honored  by  resolutions  in  its  favor,  from  the  Law  Institute 
of  New  York. 

**  Resolved,  That  a  periodical  publication,  which  should  discuss,  in  an  able  and 
impartial  manner,  the  great  legal  and  constitutional  questions  —  state  and  na- 
tional—  of  growing  frequency  and  importance  in  our  country ;  and  which  should 
be  dedicated,  moreover,  to  the  interest  and  elevation  of  the  bar,  would  merit  the 
encouragement  of  the  community  at  large,  and  claim  the  especial  patronage  of  the 
legs]  profession.  Resolved,  That  a  publication  of  this  description,  to  be  published 
in  this  city,  and  entitled  the  AMERICAN  THEMIS,  meets  fully  the  approbation 
of  the  Institute  ;  and  that,  from  our  confidence  in  the  principal  editor,  Mr.  O'Con- 
nell, as  also  in  the  distinguished  jurists  who  are  to  be  contributors,  we  bespeak 
for  it  the  support  of  the  American  bar,  and  engage  it  our  own. 

Samuel  Jones,  Chief  Justicey  President.^* 

"  A.  H.  Dana,  Secretary, 

We  copy  from  the  cover  the  following  powerful  array  of  contri- 
butors, as  marshaled  by  the  editor. 

"John  Daer,  LL.  D.,  Theodore  Sedgwick,  New  York;  Hon.  D.  D.  Bar- 
nett,  Albany  ;  Hon.  C.  J.  Ingersoll,  David  Paul  Brown,  David  Hoffman,  LL.  D., 
Philadelphia.  The  report  department  of  the  Themis  will  be  conducted  with  the 
aid  and  under  the  inspection  of  a  board  of  supervision ;  which  will  be  composed 
for  the  ensuing  year,  of  the  following  gentlemen  of  the  bar,  of  this  city :  George 
Giffbrd,  Cyrus  Lawton,  George  S.  Stitt,  Charles  D.  Meade,  Cambridge  Living- 
ston, John  M.  Knox,  Elijah  Ward,  James  Van  Namee.** 

Also,  the  following  mottoes,  from  the  title-page. 

Quae  sub  te  vel  causa  brevis,  vel  judicis  error 

Negligitur  ?  dubiis  quis  litibus  addere  finem 

Justior  et  mersum  latebris  educere  verum?  —  Ckntdian. 

'*  I  am  unwilling  to  take  my  leave  of  my  brethren  of  the  bar,  without  respects 
fully  suggesting  that  the  protection,  cultivation,  and  influence  of  the  junspru- 
dence  of  our  country,  is  confided  to  the  profession  of  the  law.  The  security  of 
our  civil  and  political  privileges,  greatly  depends  upon  an  enlightened,  impartial, 
honest,  prompt,  and  independent  administration  of  justice ;  and  this  inestimable 
blessing  depends  essentially  on  the  character  of  the  bar  ;  and  they  ought,  and  I 
trust  they  generally  do  feel,  all  the  responsibilities  which  such  an  elevated  trast 
imposes."  —  Chancellor  Rentes  Reply  to  the  New  York  Bar,  proffering  him  a  pub- 
lic dinner,  on  the  anniversary  of  his  eightieth  birthday, ^^ 

Under  such  auspices,  Mr.  O'Connell  has  published  two  num- 
bers, which  are  now  before  us.     We  cannot  forbear  observing, 
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that  the  attractive  name  assumed  bj  this  journal,  invites  a  com- 
parison that  would  be  dangerous  to  most  juridical  periodicals  — 
leas  richly  endowed  by  the  talents  and  learning  of  various  supporl- 
e»— with  the  French  Thebhs,  which,  through  several  volumes, 
excited  the  admiration,  and  gratified  the  taste,  of  the  enlightened 
jaridt,  in  every  part  of  the  world.  But  the  hardihood  which  Mi. 
OConnell  shows,  cannot  be  disturbed  by  the  shadows  that  would 
dishearten  another.  He  has  youth,  talent,  and  unccHiquerable  zeal, 
which  will  be  more  constant  aids  than  any  of  the  learned 
names,  from  whom  he  has  promise  of  support.  His  articles,  on 
Law  and  Lawyers,  and  on  Intellectual  Property  and  Literna- 
tiooal  Copyright,  are  written  with  singular  vigor  and  earnestness* 
They  possess  ao  intensity  which  is  not  always  agreeable,  something 
that  may  be  called  a  hissing  heat,  rather  than  a  lambent  glow,  and 
iul  essentially  in  that  decorous  respect  to  the  opinions  of  others, 
which  is  a  grace  of  nature.  The  argument  in  favor  of  the  author's 
property,  in  the  products  of  his  mind,  is  effective.  It  proceeds  on  the 
idea  of  a  natural  right  to  property,  independent  of  the  laws  of  the 
BtatCjof  an  earlier  birth  than  the  state.*  While  urging  the  import- 
ance of  a  nalianal  literature  — -  a  term  often  used  without  a  very  defi- 
nite impression  of  its  exact  meaning,  and,  without  estimating 
the  possibility  of  a  new  literature  anK)ng  a  people,  whose  minds 
have  received  their  complexion  from  the  English  tongue,  learned 
at  a  nrother's  knees  —  Mr.  CV Connell  inquires :  "  Is  there  a  single 
book  with  which  our  great  country  —  great,  we  mean,  physically, 
politically,  prospectively  —  could,  to-morrow,  appear  without  a 
blush  before  the  tribunal  of  the  literary  world  ?  For  ourselves, 
we  could  not  name  a  volume,  unless,  perhaps,  some  book  of  refer- 
ence, that  will  probably  survive  the  present  generation."  If  such 
is  his  intelligent  judgment  of  the  past,  bis  touchstone  of  merit 
nnist  be  of  a  character,  to  exclude  the  idea  of  any  possible  satis- 
faction from  the  future^  It  is  too  sensitive  for  anything  of  this 
ttrth,  and  especially  for  the  career  of  an  editor. 

We  have  been  happy  to  read  a  masterly  article  by  Mr.  Duer,  in 
which  he  has  grappled  with  one  of  the  most  curious  and  interest- 
ing questions  that  can  arise,  under  the  constitution  of  the  United 
States.  His  conclusion,  fortified  by  clear  and  admirable  reason- 
ing, is,  that  slaves  at  sea,  in  American  vessels,  not  being  the  sub- 
jects of  national  commerce,  are  persons,  and  persons  only ;  and 


*  This  ifl  a  faYorite  position  of  Dr.  Leiber,  who  has  enforced  it,  with  great  variety 
<tf  illwtration  and  argnment,  in  his  Political  Ethict,  his  little  yoiume  on  Property 
*fti  £afror,and  hit  pamphlet  on  Inttrnatumol  CopymghL 
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that  the  general  government,  in  its  negotiations  with  a  foreign 
power,  has  no  right  to  consider  them  as  property,  and,  upon  that 
ground,  to  demand  either  their  restoration,  or  compensation  for 
their  loss  to  a  pretended  owner.  In  this  paper,  there  is  a  flame  of 
pure  eloquence,  which  diffuses  its  agreeable  light  upon  the  per- 
suasive course  of  the  argument.  Let  us  add,  that  we  have  long 
incHned  to  the  view,  which  Mr.  Duer,  first  in  the  columns  of  the 
New  York  American^  and  now  in  this  article,  has  placed  on  such 
strong  foundations.  There  is  one  difficulty,  however,  to  which  we 
venture  to  call  his  attention.  The  laws  that  sanction  slavery  are 
local ;  and  the  stcUiis  of  slavery  is  divested,  when  the  slave  passes 
under  a  municipal  jurisdiction,  which  docs  not  sanction  slavery. 
Butj  is  the  status  of  slavery  divested  on  the  ocean  ?  Though  it 
derive  no  sanction  from  the  constitution  of  the  United  Slates,  we 
fear  that,  in  accordance  with  the  principles  of  public  law,  govern- 
ing this  subject,*  it  is  so  deeply  impressed  upon  the  person,  that  it 
can  only  be  dissolved  by  the  strong  action  of  a  Tnunict/Mz/ Jurisdic- 
tion, within  which  the  slave  may  be  brought.  If  the  question  could 
be  viewed  merely  in  the  light  of  the  constitution,  Mr.  Duer's  con- 
clusion would  be  irresistible. 

There  is  an  interesting  and  instructive  article,  on  the  Limitation 
of  Actions,  by  Mr.  Sedgwick,  in  which  hq  has  reviewed  a  recent 
French  work,  on  this  subject,  from  the  venerable  Berriat  Saint 
Prix,  presenting  some  comparisons  with  corresponding  matters  in 
our  law.  We  congratulate  Mr.  O'Connell,  on  enlisting  Mr.  Sedg- 
wick's able  and  restless  pen  in  the  cause  of  jurisprudence.  There 
is,  also,  an  eccentric  judicial  opinion,  by  Mr.  Justice  Brownson, 
of  the  supreme  court  of  New  York,  in  which,  according  to  the 
courageous  editor,  he  "  denies  and  disproves  triumphantly  the  con- 
stitutionality of  the  Voluntary  branch  of  the  bankrupt  law,  of  1841, 
as  also  the  retroactive  application." 

It  will  be  seen  that  the  American  Themis  has  a  voice,  which 
comes  ex  tripode  juridico.  Perhaps  we  are  mistaken  ;  but  it  seems 
to  us,  that  it  has  manifested,  in  the  strength  of  its  zeal,  a  slight 
disposition  to  disparage  Other  laborers  in  our  field ;  to  jostle  the 
living,  and  to  jostle  the  good  names  of  journals  that  are  extinct. 
The  American  Jurist  was  never  local  in  its  character.  -—  Peace  to 
its  manes  !  and  our  own  humble  journal  aspires  to  be  more  than  a 
mere  register  of  decisions.' 


>  See  the  subject  of  Capacity  of  PertofUy  in  the  writers  on  the  Conflict  of  Laws. 
'  Since    writitig   these   remarks,  we  have   heard    that  the  Themis  has  died, 
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II,      SoT7rHWE8TBRN    LaW     JoURNAL     AND     REPORTER,    published 

moDthly,  at  Nashville,  Tennessee,  containing  twenty-four  pages  a 
number,  price  $2  50  a  year.  The  name  of  the  editor  is  an- 
nounced as  Mr.  Milton  A.  Haynes,  of  the  Nashville  bar.  The 
following  is  an  extract  from  his  advertisement. 

"  This  journal  will  be  devoted  to  the  interest  of  the  profession  in  the  south- 
west, and  win  include  within  its  range  reports  and  abstracts  of  the  decisions  of 
the  supreme  court  of  Tennessee,  and  federal  courts,  held  at  Nashville,  soon  after 
the  opinions  are  delivered  ;  abstracts  and  digests  of  the  reported  decisions  of  the 
•Kpfeme  jodieatures  of  the  southwestern  states  generally;  reviews,  biographical 
ikeiches,  original  essays  on  law,  lawyers,  and  legislation,  critical  notices,  and 
■och  intelligence  and  reports  as  may  be  furnished  us  by  contributors,  irom  the  bar 
of  the  southwest,  in  advance  of  the  regular  reports.  The  reports  and  abstracts 
of  the  decisions  of  the  supreme  court  of  Tennessee,  at  Jackson,  will  be  pre- 
pared by  W.  H.  Stephens,  Esq.,  those  made  at  Knoxville,  by  R.  S.  Rodgers, 
Esq.,  and  those  at  Nashville,  will  be  prepared  by  the  editor  himself.  Reports  of 
cases  decided  in  the  federal  courts  at  Nashville,  will  be  furnished  by  John  M.  Lea, 
Esq.,  district  attorney." 

The  following  is  the  motto  on  the  cover  : 

^*  Wisdom  is  always  anxious  to  assist  its  own  judgment  by  the  opinions  oi 
others ;  Lord  Bacon  lit  bis  torch  at  every  mah's  candle." 

This  is  drawn  from  the  writings  of  Basil  Montagu,  whom  we 
cannot  name  without  an  expression  of  admiration  of  his  various 
labors  in  literature  and  jurisprudence. 

The  plan  and  objects  of  the  journal,  are  set  forth  in  an  interest- 
ing article,  by  the  editor,  in  the  first  number.  There  is  also  a 
highly  useful  article,  on  the  Southwestern  Reports  and  Reporters 
which  we  should  be  happy  to  be  able  to  transfer  to  our  pages. 
The  notices  of  the  other  law  journals  are  conceived  in  an  appre- 
ciating spirit ;  but  the  blazonry  in  the  pages  of  this  journal,  of  the 
c<Mnmendations  which  it  has  received  in  different  newspapers, 
reminds  us  too  much  of  the  efforts,  by  sworn  certificates  arid  un- 
conscionable praise,  to  palm  upon  the  easy  public  a  vegetable  bal- 
sam^ or  some  other  new  patent  medicine. 

in.  The  Western  Law  Jourxalj  edited  by  T.  Walker,  pub- 
lished at  Cincinnati,  monthly,  price  $3  a  year.     It  appears  that  at  a 


and    that  cor  band   of   seven  is   broken.      Still,  we  will   say,  with  the   little 
maki. 

Though  one  be  in  the  charcb-yard  laid, 

Oh|  master !  we  are  seven  I 

It  mnft  have  been  a  sadden  death,  for  the  editor  was  in  Boston,  quite  recently,  so- 
liciting subscribers  and  writers. 
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July  term  of  the  circuit  court  of  the  United  States,  in  Cincinnati^ 
a  proposition  was  made  by  the  "  Hon.  Thomas  L.  Hamer,"  in 
favor  of  the  establishment  of  a  law  periodical  at  Cincinnati,  to 
serve  as  an  organ  of  communication  among  western  lawyers.  A 
prospectus  was  issued,  announcing  Mr.  Walker  as  the  editor,  and 
the  first  number  of  the  journal  appeared  in  October,  1843.  There 
are  now  before  us  six  numbers,  the  last  being  of  March,  1844, 
printed  on  better  paper  than  some  journals  that  see  the  light  this 
side  of  the  AUeghanies.* 

Perhaps  not  one  of  the  law  journals  presents  such  strong  claims 
to  consideration,  in  the  known  character  and  learning  of  its  editor. 
He  has  recently  sustained  a  judicial  station  in  Ohio,  and  is  now 
Professor  of  Law,  in  the  Cincinnati  College.  He  may  be  claimed 
as  a  son  of  New  England  ;  it  was  at  our  altars  of  learning  that  he 
lighted  the  torch.  As  a  graduate  of  Harvard  University,  he  bore 
away  the  highest  honors ;  and  as  a  student  of  law,  in  the  law 
school,  he  was  distinguished  for  that  industry,  and  talent  for  juris- 
prudence, which  have  since  produced  such  ripe  jlruits.  He  has 
contributed  to  literary  journals  in  the  country,  articles  which  have 
been  widely  read,  and  is  well  known  as  the  author  of  a  useful  and 
popular  law  book,  entitled,  Introduction  to  American  Law.  We 
took  occasion,  in  another  place,  to  express,  on  its  first  appearance, 
in  1837,  our  high  estimate  of  this,  as  a  contribution  to  American 
jurisprudence.  With  his  various  characters,  Mr.  Walker  has  the 
rare  fortune  to  combine  that  of  a  successful  practitioner,  to  whom 
the  early  footfall  of  the  client  is  as  familiar  as  the  volumes  of  the 
law. 

We  have  noted,  in  the  number  before  us,  several  valuable  judg- 
ments of  courts,  some  of  them  reported  by  the  editor  ;  an  interest- 
ing sketch,  by  one  of  the  veterans  of  the  West,  of  the  early  bar  of 
the  North-western  territory ;  a  short,  but  pointed  article  on  the 
Forms  of  Declarations,  under  the  recent  English  rules  J  and  Mr* 
J.  Q.  Adams's  imique  address  to  the  bar  at  Cincinnati.  Beside 
these,  there  are  brief  notices  from  the  pen  of  the  editor,  which  are 
marked  by  peculiar  distinctness  and  a  tone  of  thought  and  criti- 
cism in  which  we  m^ost  heartily  concur.  He  shows  much  learning, 
without  the  madness  that  sometimes  attends  it.     Master  of  the  lav 


1  We  were  astonished,  to  observe  on  the  corer  an  advertisement,  of  Tayltr^t 
Law  Glot$ary^  one  of  the  most  worthless  and  dishonest  publications  that  ever 
dropped  from  the  American  press  See  12  American  Jurist,  248.  We  had  thought 
this  book  dead,  but,  unable  to  show  its  face  in  this  part  of  the  country,  it  has  es- 
caped to  the  West,  and  now  appears  in  distinguished  company,  on  the  cover  of  the 
Western  Law  Journal. 
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as  it  is,  he  is  able  to  discern  its  defects,  and  has  the  frankness  to 
bear  his  testimony  in  favor  of  its  reform.  We  have  been  mnch 
bpressed  by  his  comment  on  the  privilege  claimed  by  Catholic 
priests  to  be  excused  from  disclosing  what  has  been  confided  to 
them  in  the  sacrament  of  the  confessional.  His  glosses  on  the 
cases  reported  are  short,  but  instructive. 

There  are  two  idiosyncracies  in  matters  of  form  in  the  conduct 
d  tbb  journal.  In  the  first  place,  nothing  is  published  anony- 
mously. The  name  of  every  writer  is  attached  to  his  contribution, 
and  the  editor  is  earnest  that  others  should  follow  the  example  he 
sets.  Indeed,  he  complained  of  the  editor  of  the  South-western 
Law  Journal  for  not  putting  his  name  upon  his  journal,  though  it 
appeared  distinctly  on  the  last  cover  instead  of  the  first,  where  Mr. 
Walker  looked  for  it  in  vain.  In  the  superfluous  haste  of  this 
complaint,  there  is  an  amusing  ilbistration  of  Sir  Matthew  Hale's 
injunction,  "  not  to  jump  before  getting  to  the  stile."  This  course, 
as  is  well  known,  is  contrary  to  the  usage  of  the  higher  order  of 
periodical  criticism  in  England  and  America.  The  early  English 
Reviews  were  impersonal.  A  voice  was  heard,  as  it  were,  from 
behind  the  veil  by  which  the  writers  were  screened ;  but  the  world 
saw  nottuDg  but  the  Review.  The  recent  biography  of  William 
Taylor,  of  Norwich,  the  melancholy  record  of  remarkable  powers 
and  attainments  chiefly  employed  in  periodical  literature,  reveals 
the  great  se'nsitivieness  of  the  editor  of  the  Monthly  Review,  with 
regard  to  the  possibility  of  the  names  of  any  of  his  writers  being 
divulged.  "  I  restore  you,"  he  says  to  Mr.  Taylor,  "  your  copy  of 
the  Critical  Review,  Vol.  3, 1804,  in  which  I  observe  you  have 
indicated  on  a  blank  leaf  the  articles  which,  I  presume,  were  com- 
municated to  you.  K  you  adopt  this  practice  vnth  the  Monthly 
Review,  will  you  permit  me  to  suggest,  that  it  would  be  better  to 
keep  a  separate  and  private  index  of  this  sort,  if  such  be  necessary 
i«  your  own  consultation  and  reference  ?  When  these  marks  are 
njade  in  the  volume,  the  loan  of  the  book  or  the  disposal  of  it  be- 
toys  a  secret — that,  at  least,  which  is  a  secret  with  me,  and  which 
I  desire  to  be  a  secret  to  all  the  wcH'ld,  according  to  the  established 
practice  in  the  conduct  of  the  Monthly  Review,  and  which  I  be- 
fiere  to  be  the  preferable  mode."  The  rigor  of  this  practice  has 
Ijeen  latterly  much  relaxed,  and  the  names  of  the  authors  of  arti- 
cles generally  find  their  way  to  all  who  are  much  interested  in 
knowing  them. 

The  other  peculiarity  to  which  we  alluded  is,  the  adoption  by 
the  editor  of  the^r^^  person  in  his  articles.  Thus  he  says,  "  I  ven- 
ture to  predict,"  &c.  (he  does  not  adopt  the  habit  of  Akenside, 

VOL.  VIL-«NO.  n.  10 
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and  employ  a  small  "  i  ")  —  discarding  the  time-honored  phiral  we, 
first  employed  by  kings  to  express  their  power,  and  by  editors  to 
cover  their  weakness.  Si  ill,  the  suggestions  of  delicacy  have 
always  been  to  avoid  the  use  of  the  first  person.  There  is,  in  the 
frequent  recurrence  of  the  pronoun  "  I,"  something, 

As  who  should  say,  I  am  Sir  Oracle, 
And  when  I  ope  my  lips,  let  no  dog  bark ! 

CsBsar,  in  his  military  narrative,  speaks  of  himself  in  the  third  per- 
soui  CcBsar  venit  in  Galliam  summd  diHgerUia  ;  as  is  the  case  also 
with  Xenophon,  in  his  flowing  story  of  the  retreat  of  the  Ten 
Thousand,  Charles  Butler,  in  those  delightful  volumes  wherein 
he  presents,  with  a  classical  pen,  the  reminiscences  of  Uterature, 
jurisprudence,  and  personal  experience,  hived  up  during  a  long 
life,  speaks  of  himself  as  "The  Reminiscent.^'  And  the  writers  in 
the  journals  of  Germany,  although  they  afiix  their  names  to  their 
productions,  avoid  the  use  of  the  first  person.  It  may  be  said, 
however,  that  Mr.  Walker's  "  I "  covers  more  of  what  is  justly 
entitled  to  respect,  than  is  crowded  by  most  editors  under  the  plu- 
ral designation. 

IV.  American  Law  Magazine,  published  quarterly,  in  Phila- 
delphia, price  $5  a  year.  This  was  commenced  in  April,  1843, 
and  there  are  now  five  numbers  before  us.  It  is  announced  by  its 
publishers,  as  ^^  in  continuation  of  the  American  Jurist ;"  and  on 
this  account,  as  well  as  by  reason  of  its  quiet,  unassuming  charac- 
ter, is  commended  to  our  peculiar  regard.  The  editor's  name 
does  not  appear  in  any  place,  nor  are  we  aware  to  whose  learning 
and  judgment  we  are  indebted,  for  the  gratification  we  have  re- 
ceived. The  pubUshers  simply  state,  that  "  The  editorial  depart- 
ment is  confided  to  the  hands  of  gentlemen  of  undoubted  ability 
and  industry,  who  will  be  aided  by  contributors  from  many  of  t^e 
leading  jurists  of  the  country."  The  work  seems  to  be  arranged 
very  much  like  the  Jurist.  The  first  part  is  occupied  by  articles 
of  a  grave  and  elaborate  character,  containing  discussions  on  im- 
portant topics  of  jurisprudence,  and  biographies  of  distinguished 
jurists.  Among''these  are  the  republications  of  the  address  on  the 
character  of  Chief  Justice  Tilghman,  by  Mr.  Binney,  and  that  on 
the  qharacter  of  Chief  Justice  Marshall,  by  Mr.  Justice  Story ;  both 
the  beautiful  tributes  of  congenial  minds,  to  distinguished  worth, 
talents,  and  learning.  The  next  part,  according  to  the  terminology 
of  the  jurists  of  continental  Europe,  is  entitled  jurisprudence^  and 
embraces  highly  useful  digests  of  the  recent  English  and  Americaxi 
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These  are  followed  by  critical  notices,  and,  in  one  of  the 
oambers,  by  a  head  of  legal  intelligence. 

We  have  already  noticed  in  our  pages,  a  valuable  article  from 
this  journal,  subsequently  published  as  a  pamphlet,  consisting  of 
Remarks  on  the  Reporters ;  and  there  are  other  articles  which  we 
should  be  glad  to  consider  at  equal  length.  But  the  space  already 
consumed  in  this  survey,  admonishes  us  to  be  brief.  Although 
readers  may  miss  the  lively  wit,  which  sparkles  in  some  of  the 
other  journals,  all  must  acknowledge  the  taste,  learning,  and 
ability,  which  distinguish  the  Law  Magazine,  and  will  regard  it  as 
second  to  none  of  its  brethren,  in  important  contributions  to  the 
science  of  jurisprudence. 

V.  The  New  York  Lbgal  Observer,  edited  by  Samuel  Owen, 
a  weekly  journal,  published  every  Saturday,  in  New  York.  The 
terms  are  one  shilling  (twelve  and  a  half  cents,)  a  copy,  or  $5  a 
year.  This  journal  was  commenced  in  October,  1842,  and  still 
drags  its  slow  length  along.  We  are  so  unfortunate  as  not  to  have 
a  complete  set  of  it.  The  numbers  now  before  us,  are,  Nos.  2,  5, 
9,  10,  11,  12,  13,  14,  15.  These  contain  some  interesting  judg- 
ments, flanked  by  a  few  anecdotes,  and  common-places  of  the 
bar.  This  journal  reminds  us,  in  other  ways  than  by  its  name,  of 
the  London  Legal  Observer ^  and  humbly  as  we  think  of  the  latter, 
our  brother  of  New  York  will  hardly  look  to  be  placed  above  it, 

VL  The  Pennsylvania  Law  Journal,  devoted  to  the  diffusion 
of  legal  intelligence,  published  monthly f  in  Philadelphia.  H.  E. 
Wallace,  editor  and  proprietor.  Price  $4  a  year.  It  seems  that 
two  volumes  of  a  weekly  journal,  under  this  title,  had  appeared, 
when,  in  November,  1843,  it  passed  into  the  hands  of  the  present 
editor,  who  has  an  hereditary  claim  to  the  consideration  of  the  pro- 
fession, and  took  the  character  of  a  monthly.  We  have  before  us 
Nos.  1,  2,  3,  and  4,  of  the  present  journal.  It  is  very  modest 
in  its  pretensions.  "  Unlike  most,  if  not  all,  of  the  law  period- 
icals which  have  heretofore,  and  which  now  exist,  in  the  United 
States  —  which  are  intended  for  general  circulation  throughout  the 
union  —  the  Pennsylvania  Law  Journal  is  intended  to  be  what  its 
name  imports,  a  journal  and  index  of  Pennsylvania  Uuv.*^  Among 
the  articles  is  an  interesting  discussion  on  the  late  bankrupt  law  of 
the  United  States,  which  is  marked  at  once  by  learning  and  practical 
knowledge.  In  point  of  intrinsic  interest,  it  surpasses  the  vaunted 
opinion  of  Mr.  Justice  Bronson.  There  is  abo  a  valuable  lec- 
ture on  the  nature  and  duties  of  the  legal  profession,  which  was 
delivered  by  Mr.  Thomas  Sergeant,  before  the  Law  Academy  of 
Philadelphia,  November  28th,  1843.     The  numbers,  however,  are 
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chiefly  occupied  by  judgments  in  the  courts.  The  notice,  pro- 
bably by  the  editor,  of  the  Law  Academy,  affords  a  very  clear  and 
agreeable  view  of  this  important  institution,  in  which  Philadelphia 
may  claim  an  enviable  advantage  over  Boston.  It  is  through  such 
means  of  liberal  education,  that  the  character  of  a  Philadelphia 
lawyer  has  passed  into  a  proverb. 

VII.  The  Law  Reporter,  published  monthly,  at  Boston,  com- 
menced in  March,  1838. 

We  have  reserved  the  few  words,  which  we  have  to  say  of 
ourselves,  to  the  last.  Grateful  for  the  favor  that  has  been 
extended  to  us  —  far  beyond  the  most  sanguine  hopes  which  we 
could  reasonably  indulge  on  the  establishment  of  our  journal — we 
can  only  endeavor  to  merit  it  by  our  future  labors.  Regarding 
what  we  have  been  able  to  do,  as  humbly  as  it  may  be  viewed  by 
the  most  indifierent  person,  and  comparing  it  with  the  promises 
with  which,  six  years  ago,  we  commenced,  it  is  believed  that  we 
have  at  least  done  all  that  could  be  expected  "  according  to  our 
bond."  We  have  endeavored  —  the  reader  shall  determine  with 
what  success-^— to  present  a  work,  in  the  main,  practical  in  its 
character,  but  at  the  same  time  independent  and  careful  in  its 
criticisms,  and  mindful  of  all  that  illustrates  and  dignifies  the  law 
as  a  science.  It  has  been  suggested  that  our  journal  is  too  local  in 
its  character.  To  this  heinous  charge,  we  hardly  need  offer  any 
denial.  That  the  Law  Reporter  is  published  in  Boston,  is  most 
true ;  that  it  originated  here ;  that  many  of  its  contributors  reside 
here,  and  that  it  is,  as  it  naturally  would  be,  "  true  to  its  Boston 
origin,"  is  most  readily  admitted.  But  more  than  two  thirds  of 
our  readers  —  embracing,  as  we  have  reason  to  believe,  a  far  wider 
circle  than,  was  ever  before  enjoyed  by  any  similar  journal  in  the 
United  States — reside  out  of  New  England.^  We  do  not  deny 
that  our  attention  may  have  been  occupied,  to  a  considerable 


>  On  referring  to  the  publishers'  ^ks,  we  find  the  residence  of  the  sub- 
scribers to  the  Law  Reporter  to  be  as  follows :  (those  states  are  placed  first  where 
the  greatest  number  reside,  and  so  on.)  Massachusetts,  New  York,  Ohio,  Penn- 
sylvania, Louisana,  Maine,  Mississippi,  Vermont,  Kentucky,  New  Hampshire, 
Connecticut,  Tennessee,  Illinois,  Michigan,  Missouri,  Virginia,  Alabama,  Wiscon- 
sin, Rhode  Island,  South  Carolina,  North  Carolina,  Georgia,  District  of  Columbia, 
Maryland,  (Nova  Scotia,)  Indiana,  Iowa,  Delaware,  Arkansas,  Florida,  New 
Jersey.  (In  the  last  mentioned  state  we  have  but  one  subscriber.)  The  compara- 
tive circulation  in  the  large  cities  is  as  follows :  Boston,  New  York,  Philadephia^ 
New  Orleans,  Cincinnati,  Albany.  The  above  estimate  does  not  include  about  two 
hundred  and  fifty  copies  which  are  sold  to  booksellers,  the  destination  of  which  is 
not  known  to  the  pnblithen. 
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extent,  by  matters  that  have  occurred  under  our  own  observation. 
Nor  is  it  improbable,  that  in  our  criticisms  we  have  been  influenced 
by  personal  friendship  and  neighborly  feeling.  But  those  who 
think  they  have  perceived  anything  of  this,  must  also  do  us  the 
justice  to  admit,  that  we  have  never  been  unjust  to  those  at  a 
distance.  If  we  have  praised  our  friends,  we  have  not  criticised 
nvithout  cause,  those  who  were  personally  unknown  to  us.  If  we 
have  commended  Boston  publications,  we  have  not  condemned 
others  merely  because  they  did  not  first  see  the  light  here.  If  our 
pages  have  often  been  occupied  by  New  England  pens,  we  have 
never  refused  a  hearty  welcome  to  able  communications  from  other 
states.  We  recur  to  these  things  rather  to  show  that  we  are  aware 
of  the  criticisms  to  which  we  have  been  subjected,  than  as  any  justi- 
fication of  ourselves,  (which  we  think  entirely  unnecessary)  or  as 
an  intimation  of  a  change  in  the  character  of  this  journal.  Our 
success  has  more  than  equaled  our  merits.  We  are  too  well 
satisfied  with  it  to  venture  upon  untried  experiments.  Such  as  we 
have  been,  such  we  shall  continue  to  be ;  and  in  support  of  thiS| 
and  in  further  vindication  of  our  course,  we  put  oursdves  on  the 
country. 


VittxxA  3lmeruan  JDenBums. 


&iperior  Court  of  Judicature^  New  Hampshire^  January  Term^  1844. 

KiTTREDGE   V.   WaRREN.     ; 

An  attschmeot  of  property  upon  mesne  process,  hon&fide  made,  before  any  act  of 
bankruptcy,  or  petition  by  ^le  debtor,  is  a  lien  or  security  upon  property,  valid 
by  Die  laws  of  this  state  ;  and  thus  within  the  proviso  of  the  second  section  of 
the  bankrupt  act  of  August  19,  1841. 

The  attachment  being  saved  by  the  proviso,  the  means  of  making  it  effectual  are 
also  saved :  and  the  certificate  of  discharge  of  the  bankrupt  cannot,  when 
pleaded,  operate  as  an  absolute  bar  to  the  further  maintenance  of  the  action. 
If  80  pleaded,  the  plaintiff  may  reply  the  existence  of  the  attachment,  in  which 
case  a  special  judgment  will  be  entered,  and  execution  issued  against  the  pn^ 
oty  attached. 

AssuMPsrr.  The  case  came  before  the  court,  upon  a  statement  of 
facts,  from  which  it  appeared  that  the  writ  was  made  returnable  at 
the  September  term  of  the  court  of  common  pleas^  A.  D.  1842,  was 
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duly  served  by  an  attachment  of  the  property  of  the  defendant,  and 
was  entered  and  continued  to  the  February  term,  1843. 

Subsequent  to  the  attachment,  the  defendant  filed  his  petition  to 
be  declared  a  bankrupt,  and  received  his  discharge  previous  to  the 
February  term  of -the  court  of  common!  pleas,  1843.  At  said  terra, 
the  bankrupt  pleaded  his  discharge  in  bar  of  the  plaintiflf's  suit 
To  this  plea  the  plaintiff  replied,  that  he  had  attached  property  of 
the  defendant,  previous  to  his  filing  his  aforesaid  petition  in  bank- 
ruptcy, and  alleged  that  said  attachment  was  a  lien,  or  security, 
valid  by  the  laws  of  thb  state,  and  not  affected  by  the  bankrupt 
act,  and  prayed  judgment  against  the  property  attached. 

To  this  replication  the  defendant  demurred,  and  the  plaintiff 
joined  in  the  demurrer. 

Upon  this  statement  of  f^cts,  and  pleadings,  it  was  agreed  by  the 
parties,  tha,t  the  foregoing  case  should  be  transferred  to  this  court 
for  decision.  If  the  court  should  be  of  opinion  that  an  attachment 
bond  fide  made  previous  to  the  filing  of  the  petition  to  be  declared 
a  bankrupt,  is  a  lien,  or  security,  valid  by  the  laws  of  this  state, 
and  not  affected  by  the  bankrupt  act,  judgment  to  be  rendered  for 
the  plaintiff  against  the  property  attached — otherwise,  judgment 
to  be  rendered  for  the  defendant. 

Duncan^  for  the  defendant,  cited  ex  parte  Foster j  (5  Law  Re- 
porter, 55.) 

Kittredgey  pro.  se.  argued  that  an  attachment  is  a  lien.  It  has 
been  so  called  by  the  courts  in  this  state.  Dunklee  v.  Fales^  (5  N. 
H.  Rep.  528)  ;  Kittredge  v.  Bellows,  (7  N.  H.  Rep.  427) ;  Clark 
V.  Morse,  (10  N.  H.  Rep.  236.)  It  is  so  called  also  in  the  statutes 
of  the  stale.  (N.  H.  Laws,  ed.  1830,  106.)  And  the  forms  pre- 
scribed for  summons  to  defendants  recognize  it  as  such,  by  saying 
that  the  property  of  the  defendant  is  attached  as  security,  &c.  (N. 
H.  Laws,  85.)  He  contended  that  Foster's  case  did  not  assert 
that  an  attachment  is  not  a  statutory  lien  ;  and  to  show  further  that 
it  is  so,  referred  to  CooKs  Case,  (5  Law  Reporter,  443,)  and  to 
Haugkton  v.  Eustis,  (5  Law  Reporter,  605.) 

Parker  C.  J.,  after  an  elaborate  examination  of  the  provisions  of 
the  common  law,  the  statutes  and  practice  of  New  Hampshire,  and  to 
decisions  elsewhere,  proceeded  as  follows :  With  all  the^e  cpnsider- 
ations  pressing  upon  our  attention,  we  can  have  no  hesitation  in  de- 
claring that  an  attachment  on  mesne  process,  in  this  state,  even  before 
judgment,  or  default,  is  a  lien,  or  security  on  property,  valid  by  the 
laws  of  the  state ;  the  more  especially,  as  the  statutes  of  the  state 
have  denominated  it  the  first  for  more  than  twenty  years,  and 
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those  of  the  state  and  of  the  province,  have  characterized  it  as  the 
latter  for  a  period  considerably  exceeding  a  century.  Upon  an 
attachment  of  goods  they  are  in  the  custody  of  the  law,  for  the  very 
purpose  of  enforcing  ibis  lien  or  security. 

The  next  question  is,  whether  this  lien  or  security  is  within  the 
proviso  of  the  second  section  of  the  bankrupt  act  ?  The  first  an- 
swer to  this  question  is,  that  our  conclusion,  just  expressed,  shows 
it  to  be  within  the  very  terms  of  it ;  and  there  seems  to  be  nothing 
in  the  considerations  as  yet  adverted  to,  having  a  tendency  to  show 
that  it  is  not  within  its  meaning  and  spirit.  The  examination  thus 
&r  would  seem  to  bring  it  within  both. 

But  our  attention  is  here  called  to  the  case,  ex  pafid  Foster,  (5 
Law  Reporter,  55,)  cited  for  the  defendant.  It  has  been  supposed 
that  by  the  decision  in  that  case  it  was  held  that  the  plaintiff  in  the 
suit,  in  which  the  property  was  attached  before  the  petition,  had 
not  obtained  such  a  lien  as  it  was  the  intention  of  the  bankrupt  act 
to  protect.  In  the  nuUier  of  Allen  and  others,  (5  Law  Reporter, 
368.)  But  I  do  not  understand  the  decision  in  Foster's  case  to 
have  gone  to  that  extent.  That  question  seems  to  have  been  ex- 
pressly and  distinctly  waived  by  the  learned  judge  who  pronounced 
the  decision,  for  he  says  :  '^  I  do  not  propose  to  rest  my  present 
judgment  upon  any  construction  of  the  words,"  [of  the  proviso,] 
^^  limiting  them,  so  as  to  exclude  inchoate,  conditional  hens,  arising, 
not  under  contract,  but  under  remedial  mesne  process.  Assuming 
such  liens  to  be  within  the  protection  of  the  proviso,  (which  is  an 
admission  which  I  make  merely  for  the  sake  of  argument,  and  I 
am  by  no  means  satisfied  that  it  is  a  correct  exposition  of  the  words 
or  intent  thereof,)  still  there  remains,"  &c.  The  point  of  the  deci- 
sion in  that  case  was  merely  that  the  attaching  ^creditor  should  be 
restrained,  by  injunction,  from  proceeding  to  obtain  a  judgment« 
This  seems  to  have  been  on  the  ground  that  he  had,  at  most,  a 
conditional  or  inchoate  lien  or  security ;  that  all  property  and  rights 
of  property  were  devested  out  of  the  bankrupt,  who  was  to  be 
treated  as  if  he  were  civiHter  mortuus  ;  that  pending  the  proceed-  < 
ings  in  bankruptcy,  before  or  after  the  decree,  the  attaching  credi- 
tor could  not  be  permitted  to  proceed  to  trial  and  judgment,  when 
there  could  be  no  party  properly  before  the  court  to  appear  and 
make  defence  ;  that  if  the  attaching  creditor  had  knowledge  of  the 
&cts,  it  would  be  a  fraud  upon  the  bankrupt  act  for  him  to  proceed 
and  get  a  judgment  before  an  assignee  was  appointed,  or  in  a  situ- 
ation to  appear  and  defend  the  suit;  that  the  court  where  the 
process  was  pending  could  not  properly  proceed  in  the  cause  imtil 
it  bad  been  ascertained  whether  the  bsinkrupt  was  entitled  to,  and 
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had  received  his  discharge  or  not ;  that  if  the  attaching  creditor 
should  forthwith  proceed  to  judgment,  without  waiting  for  the  time 
when  such  discharge  might  be  obtained  and  pleaded  in  bar  of  fur- 
ther proceedings  in  the  suit,  and  should  obtain  satisfaction  of  his 
judgment,  that  judgment  must  be  treated  as  a  fraud  upon  the 
bankrupt  act,  and  as  intended  to  defeat  the  just  rights  of  the  other 
creditors  of  the  bankrupt,  and  that  the  creditor  could  not  be  enti- 
tled to  hold  the  money ;  it  being  assumed  that  the  discharge  in 
baqkruptcy,  when  obtained,  might  be  pleaded  in  bar  of  the  action. 

The  point  of  the  decision  itself,  that  the  plaintiff  should  be  re- 
strained, has  no  bearing  upon  the  present  case.  If  there  had  been 
any  doubt  respecting  the  justice  of  the  demand,  we  should  probably 
concur  in  regarding  an  injunction  as  a  proper  proceeding,  until 
provision  could  be  made  for  defending  the  suit.  But  it  is  undoubt- . 
edly  true  that  much  of  the  reasoning  in  that  case  would  tend  to 
support  the  view  taken  of  it  in  Allen's  case,  before  referred  to. 
Assuming  the  attachment  to  be  a  lien,  conditional  or  otherwise, 
within  the  saving  of  the  proviso,  it  is  not  readily  perceived  why  the 
creditor  ought  to  be  restrained  until  a  discharge  was  procured,  if 
one  should  be  obtained,,  because  that  discharge  might  be  pleaded 
in  bar  of  the  action,  and  the  attachment  thereby  defeated ;  nor, 
upon  the  same  assumption,  is  it  very  clear  how  it  would  be  a  fraud 
upon  the  bankrupt  act,  or  defeat  the  just  rights  of  the  other  credi- 
tors, for  the  plaintiflF  to  proceed  judgment,  if  there  was  no  dispute 
that  he  had  a  just  debt.  For  the  party  who  had  a  just  claim, 
against  which  no  allegation  was  made,  and  a  security  for  its  satis- 
faction recognized  by  law,  and  specially  exempted  from  the  opera- 
tion of  the  bankrupt  act,  to  proceed  to  judgment  upon,  his  claim, 
by  a  default,  with  a  view  of  appropriating  his  security,  could 
hardly  be  a  fraud  upon  the  act  which  specially  saved  his  security 
to  him. 

The  decision  in  that  case  involves  only  the  consideration  of  the 
attachment  laws  of  Massachusetts,  but  it  is  not  to  be  denied  that 
those  laws,  in  their  general  features,  are  similar  to  the  attachment 
laws  of  this  state,  and  probably  to  those  of  all  the  New  England 
states,  except  Rhode.  Island.  Perhaps  an  attachment  may  not  be 
denominated  a  Hen  in  the  statutes  of  Massachusetts,  but  it  is  re- 
peatedly so  called  in  the  opinions  of  its  supreme  court.  And  it 
would  seem,  furthermore,  from  the  citations  of  Mr.  Rand,  in  his 
very  able  and  learned  argument  in  that  case,  that  the  principle 
involved  is  appUcable,  in  a  greater  or  less  degree,  to  attachment 
laws  in  almost,  if  not  quite,  all  the  states  in  the  union.  And  it 
may  here  be  remarked,  that  the  apphcation  of  the  term  lien,  not 
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only  to  Ihe  attachments  of  the  New  England  states,  but  to  attach- 
ments in  other  slates,  (similar  in  principle,  although  of  a  more  lim- 
ited character),  bs  shown  in  that  argument,  would  seem  to  have 
been  so  extensive,  that  this  particular  application  of  it  could  hardlj 
have  been  overlooked  in  framing  the  proviso  of  the  second  section. 
This  however  is  not  essential  to  the  decision  of  the  question. 

From  the  almost  entire  similarity  of  our  process  of  attachment, 
with  that  of  Massachusetts,  we  are  not  at  liberty  to  pass  by  that 
case ;  and  it  is  a  matter  of  great  regret,  that  we  cannot  concur  in 
the  views  of  the  very  learned  judge  who  dehvered  the  opinion.     . 

80  £snr  as  it  relates  to  the  question  whether  an  attachment  is  a 
lien  or  security,  it  is  not  necessary  to  add  anything  to  what  has 
been  already  said  upon  that  subject.  If  this  lien  or  security  were 
contingent  or  ^conditional  it  is  not  perceived  why  that  should  take 
it  out  of  the  express  language  of  the  proviso,  which  includes  all 
liens  and  securities,  valid  by  the  laws  of  the  state.  The  fact  that 
it  is  dependent  upon,  and  may  be  defeated  by,  a  contingency,  does 
not  make  it  any  the  less  a  lien  or  security,  so  long  as  it  exists. 
But  the  existence  of  the  lien  or  security  is,  in  our  view,  in  no  way 
contingent,  conditional,  or  inchoate.  Its  existence  does  not  depend 
opoQ  the  judgment.  It  exists,  in  its  full  force,  froni  the  moment 
the  attachment  is  made  ;  as  much  so  as  a  lien  by  judgment,  upon 
the  rendition  of  the  judgment,  in  the  states  where  that  security  is 
recognized.  As  we  have  already  seen,  it  fastens  itself  upon,  and 
famds  the  property  at  once,  giving  priority  of  right,  and  in  the  case 
of  personal  proj^rty,  authorizing  the  sheriff,  for  the  benefit  of  the  cred- 
itor, to  hold  the  possessipn,  to  maintain  actions,  and  in  some  cases 
even  to  sell  and  dispose  of  the  property  itself,  before  either  a  default 
er  judgment.  It  is  originated  by  th^  suit,  and  sustained  by  the  suit, 
but  it  is  pot  part  of  it.  It  can  only  be  made  available  through  a  j  udg- 
ment,  but  the  judgment  neither  changes  its  nature,  nor  determines  its 
validity  ;  nor  does  it  operate  to  perfect  the  attachment.  The  judg- 
ment establishes  the  existence  of  the  demand  upon  which  the 
attachment  is  predicated,  and  the  security  taken ;  whereas  it  was 
before  only  alleged,  and  presupposed,  for  the  purpose  of  the  secu- 
rity. The  security  is  not  inchoate,  but  it  is  conditional  in  the  sense 
that  liens  by  judgment  are  conditional.  It  depends  upon  contin- 
gencies whether  it  will  jever  be  made  available  to  the  creditor,  and 
so  it  is  with  liens  by  judgment,  where  there  is  a  period  when  they 
eease  to  exist,  if  the  judgment  creditor  has  not  proceeded  to  seize 
the  property.  A  hen  by  attachment  depends  upon  one  contin- 
gency beyond  hens  by  judgment,  which  is  that  the  plaintiff  Sustains 
his  suit ;  but  the  fact  ttu^t  the  law  authorizes  it  to  be  fastened  upon 
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the  property,  in  invitum,  before  the  existence  of  the  demand  is 
admitted,  or  ascertained,  and  that  it  may  be  defeated  and  dissolved 
if  it  shall  appear  that  the  plaintiff  has  no  claim,  neither  disproves  its 
existence  as  a  security  before  the  demand  is  ascertained,  nor  shows 
that  it  did  not  confer  vested  rights  from  the  moment  it  was  taken. 
A  pledge  to  secure  all  demands  which  may  be^  due  from  the 
pawner  to  the  pawnee,  is  not  the  less  a  pledge,  or  the  lien  less  per- 
fect, because  it  may  appear,  upon  an  accounting,  that  nothing  is  in 
fact  due.  And  an  accounting,  by  which  the  pawner  is  found  in- 
debted in  a  certain  sum,  has  no  operation  to  perfect  the  pledge, 
although  it  ascertains  the  amount  for  which  it  stands  as  a  security. 
Nor  does  the ,  expiration  of  the  day  of  payment,  by  which  the 
pawnee  obtains  a  right  to  sell  the  pledge  and  apply  the  proceeds 
in  satisfaction  of  his  demand,  perfect  the  security,  although  it  gives 
an  absolute  right  to  sell  the  pledge,  which  did  not  exist  before. 

Whether  any  lien  will  be  available  to  the  party  entitled  to  it,  is 
usually  a  contingent  matter,  dependent  upon  his  pursuing  the  regu- 
lar steps  to  enforce  it.  We  cannot  restrict  the  sighification  and 
meaning  of  the  term  "  liens,"  or  the  term  "  securities,"  by  any  argu- 
ment dravm  from  the  company  in  which  they  are  found.  The 
maxim,  noscitur  a  sociis^  cannot  be  applied  here  with  that  purpose, 
for  hiuch  of  the  argument  which  must  be  founded  upon  it  would 
restrict  ^^  liens  "  to  such  as  arise  from  contract  alone,  resting  on  pos- 
session*  But  this  would  prove  quite  too  much,  it  being  clear  and 
well  settled  that  this  term  has  here  a  much  broader  meaning.  And 
if  these  terms  are  applicable  to  securities  obtained  by  the  creditor 
through  judicial  or  legal  process,  the  course  of  argument  that 
makes  a  subdivision  in  securities  of  that  character,  excluding  those 
dependent  upon  remedial  me^ne  process,  seems  to  find  nothing  in 
their  company,  upon  which  to  base  an  exclusion  of  that  description. 

Nor  can  the  provision  in  the  third  section  that  from  the  time  of 
the  decree  in  bankruptcy,  all  the  property  and  rights  of  property 
of  the  bankrupt  shall  be  deemed  divested  out  of  such  bankrupt, 
and  vested  by  force  of  the  decree  in  the  assignee,  affect  this  ques* 
tion.  It  of  course  could  not  have  been  intended,  that  this  clause 
should  defeat  or  impair  any  rights  saved  from  the  operation  of  the 
act,  by  the  proviso  of  the  second  section  ;  nor  does  the  language 
admit  of  such  a  construction.  The  property  and  rights  of  pro- 
perty are  vested  in  the  assignee  ;  but  he  takes  them,  as  the  bank- 
rupt held  them,  subject  to  all  the  liens,  mortgages,  securities,  and 
incumbrances,  of  every  description,  saved  by  the  proviso.  Parker 
and  Blanchard  y.  Muggridge,  5  Law  Reporter,  358 ;  Mitchell  v. 
WinsloWj  6  Law  Reporter,  352.  When  the  decree  in  bankruptcy 
is  passed,  it  may  relate  back  to  the  date  of  the  petition,  and  the 
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rights  and  titles  of  the  bankrupt  vest  in  the  assignee,  by  the  rela- 
tion, from  that  period  :  but  this  relation  does  not  extend  still  fiur- 
ther  back,  and  avoid  a  security  bond  fide  acquired  before  the  peti- 
tion, and  saved  by  the  proviso ;  and  the  question  still  remains, 
what  is  thus  saved  ? 

Nor  can  the  interpretation  of  these  terms  be  deduced,  in  any  de- 
gree, from  the  fifth  section  of  the  act,  providing  for  an  equal  dis- 
tribution of  the  bankrupt's  property  and  effects,  except  only  for 
debts  due  to  the  United  States,  and  those  arising  from  such  debts. 
By  that  section,  if  a  creditor  comes  in  and  proves  his  claim  he 
waives  all  right  of  action  and  suit,  and  surrenders  all  proceedings 
commenced,  and  all  judgments  obtained.  He  may  thus  lose  a 
lien.  But  the  provision,  that  all  the  property  and  effects  of  the 
bankrupt  shall  be  equally  distributed,  cannot  limit  the  savings 
made  by  the  act  itself.  If  it  was  resorted  to  for  that  purpose, 
there  seems  to  be  no  place  to  stop  until  the  whole  proviso  is  de- 
stroyed. The  policy  of  the  act  is  an  equal  distribution  of  all  that 
by  force  of  the  act  comes  to  the  hands  of  the  assignee,  among  all 
who  come  in  and  prove  their  claims.  But  that  there  is  another 
policy  of  the  act  besides  this,  is  apparent  from  the  proviso  itself. 
Its  policy  is  not  to  interijere  with  liens,  mortgages  and  securities, 
bond  fide  acquired  before  a  petition  or  act  of  bankruptcy,  and  valid 
by  the  laws  of  the  several  states,  so  long  as  the  creditor  holding 
them  does  not  ask  a  dividend  out  of  the  other  property.  Its  ac- 
tual policy,  therefore,  in  this  particular,  cannot  be  determined  by  its 
policy  in  relation  to  those  who  prove  their  claims  under  the  bank- 
roplcy,  and  by  an  inquiry  how  far  the  savings  may  be  restricted 
in  their  favor,  without  doing  violence  to  the  language  of  the  pro- 
viso. When  we  have  ascertained  the  meaning  of  the  proviso,  we 
shall  know  the  policy  of  the  act  We  cannot,  therefore^  reason 
from  its  policy,  to  give  a  construction  to  the  proviso.  To  restrict 
the  general  signification  of  its  terms,  because  the  policy  of  the  act 
is  to  distribute  the  property  and  effects  which  do  not  fall  within  it, 
pro  rataj  among  the  creditors  who  come  in  and  prove  their  debts, 
would  be  to  condemn  the  policy  which  inserted  the  proviso  itself, 
and  to  narrow  it,  by  construction,  because  it  ought  not  to  have 
been  there. 

Nor  will  it  do  for  us  to  reason,  that  a  security  by  attachment  is 
not  within  the  proviso,  because,  if  the  bankrupt  obtains  his  dis- 
charge, he  may,  by  force  of  the  fourth  section,  plead  it  in  bar  of 
the  action,  and  thus  defeat  the  security.  That  would  be  to  assume 
a  construction  of  the  fourth  section,  and  upon  that  construction  to 
found  a  limitation  upon  the  language  of  the  proviso,  when,  in  fact. 
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the  true  construction  of  the  fourth  section  may,  in  this  particular, 
be  dependent  upon  the  construction  first  to  be  given  to  the  proviso 
itself.  It  is  true,  that  the  language  of  the  fourth  section  is  in  very- 
general  terms.  The  bankrupt  who  has  surrendered  his  property, 
and  conformed  to  the  requisitions  of  the  act,  is  entitled  to  a  full 
discharge  from  all  his  debts,  to  be  decreed  and  allowed  by  the 
court.  And  the  certificate,  when  duly  granted,  is,  in  all  coiBrts  of 
justice,  to  be  deemed  a  full  and  complete  discharge  of  all  debts, 
contracts,  and  other  engagements,  provable  under  the  act  —  may 
be  pleaded  as  a  full  and  complete  bar  to  all  suits  — and  shall  be 
conclusive  evidence,  of  itself,  in  favor  of  the  bankrupt,  unless  im- 
peached for  fraud,  or  wilful  concealment  of  his  property,  &c. 
But,  notwithstanding  the  language  of  this  section  is  thus  broad, 
standing  by  itself,  it  must  be  construed,  like  the  proviso^  with  refer- 
ence to  other  parts  of  the  act.  If  it  shall  appear,  upon  examina- 
tion, that  there  are,  and  must  be,  exceptions  in  this  particular  — 
cases  in  which  the  certificate,  from  the  very  terms  and  spirit  of  the 
act,  cannot  be  a  bar  to  legal  proceedings,  cases  in  which  it  will  not 
be  a  bar  to  the  maintenance  of  actions  for  the  recovery  of  debts — 
then  the  case  of  a  lien,  or  security,  by  attachment  on  mesne  pro- 
cess, may  form  one  of  those  very  exceptions  ;  and  thus  the  broad 
language  of  that  section,  relative  to  a  discharge,  prove  nothing 
whatever  in  relation  to  the  effect  to  be  given  to  the  proviso.  That 
there  are,  and  must  be,  exceptions  to  this  character,  will  be  mani- 
fest when  we  come  to  that  part  of  the  case. 

The  subsequent  case  of  Cooky  (5  Law  Reporter,  443,)  seems  to 
us  fully  to  settle,  that  an  attachment  upon  mesne  process  is  a  lien 
or  security,  within  the  saving  of  the  proviso.  It  was  there  held 
that  the  creditors,  having  attached  property  and  obtained  judgment 
before  the  petition  in  bankruptcy,  had  a  perfect  right,  tmder  the 
o^^Ame/f^,. notwithstanding  no  levy  of  execution  hqid  been  made, 
and,  so  far  as  appears,  jao  execution  issued,  at  the  date  of  the  peti- 
tion. It  was  said,  that  the  creditors  had  made  their  right  or  lien 
perfect,  by  the  judgment;  that  it  was  no  longer  a  contingent  or 
conditional  right ;  but  it  had  attached  absolutely  to  the  property, 
and  remained  a  fixed  and  positive  lien  for  thirty  days  after  the 
judgment,  by  means  of  which  the  creditors,  at  their  election,  might 
obtain  a  preference  of  satisfaction,  out  of  the  property  attached, 
over  the  other  creditors.  But  we  are  clearly  of  opinion  that  by 
our  laws,  where  an  attachment  has  been  duly  made  upon  mesne 
process,  a  judgment  for  the.  plaintiff*  has  no  effect  upon  the  security 
or  lien  obtained  by  the  attachment,  farther  than  this :  it  is  one  step 
to  enables  the  plaintiff'  to  avail  himself  of  the  security,  tot  the  satis- 
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Action  of  bis  debt,  and  will  operate  to  dissolve  the  attachment  if 
a  levy  of  the  execution  is  not  made  within  the  thirty  days.  It  is 
not  necessary  to  recapitulate  what  we  have  already  said  upon  this 
point.  The  attachment,  or  lien,  or  security,  is  not  constituted  by 
the  jud^gment ;  its  validity  is  not  dependent  upon  the  judgment ;  it 
is  not  jjerfected  by  the  judgment;  nor  is  it  enlarged  or  changed 
by  the  judgment.  But  it  is,  before  judgment,  a  fixed  and  positive 
security  for  what  may  be  recovered,  by  means  of  which  the  plain-* 
tiff,  at  bis  election,  may  hold  the  property,  and  obtain  a  preference 
of  satisfaction,  provided  he  obtain  a  judgment,  and  provided  he 
proceed  to  levy  his  execution  within  the  limited  time,  and  provided 
be  complete  the  levy  according  to  law.  This  seems  to  be  perfectly 
clear  from  the  fact,  that  the  officer  who  has  attached  personal  pro^ 
perty,  has  as  perfect  a  right  to  hold  the  property,  and  to  maintain 
any  actions  founded  upon  the  attachment,  before  judgment,  ad  he 
has  afterwards.  And  the  right  to  a  preference  of  satisfaction  de- 
pends upon  the  attachment,  and  not  upon  the  judgment. 

In  our  view,  then,  attachments,  even  before  judgment,  must 
stand  upon  the  same  ground,  in  this  respect,  as  judgments  in  other 
states,  where  they  operate  as  liens ;  and  such  jidgments  were  held 
to  be  liens,  within  the  saving  of  the  63d  section  of  the  bankrupt 
law  of  1800.  Livingston  v.  Livingston^  (2  Caihes's  Rep.  300.) 
And  they  are  admitted  to  be  liens,  within  the  proviso  of  the  present 
act.   Matter  of  Cookj  (5  Law  Reporter,  446-) 

Our  opinion  upon  this  part  of  the  case,  however,  is  not  left  to 
rest  upon  our  own  reasoning  alone.  The  laws  of  Vermont,  upon 
the  subject  of  attachments,  so  far  as  this  discussion  is  concerned, 
are  understood  to  have  quite  as  great  a  resemblance  to  those  of 
this  state  ds  the  laws  of  Massachui^tts ;  and  the  courts  of  the 
United  States,  in  that  district,  have  directly  settled  that  an  attach- 
ment is,  of  itself,  without  re^rd  to  the  recovery  of  the  judgment, 
a  lien,  within  the  saving  of  the  proviso.  Mr.  Justice  Prentice  so 
held  in  the  district  court.  Downer  v.  Bracketty  (5  Law  Reporter,' 
392) ;  Matter  of  Rowellj  (6  Law  Reporter,  300-)  And  Mr.  Jus- 
tice Thomson,  of  the  supreme  court  of  the  United  States,  (whose 
recent  decease  is  so  deeply  to  be  depiored,)  made  a  similar  decis- 
ion, in  Houghton  v.  Ettstis^  5  Law  Reporter,  505.)  We  may  be 
in  an  error  ia  this  matter,  but  if  it  shall  prove  so,  w^  shall  have 
the  consolation  of  knowing  that  it  is  one  which  has  been  shared 
with  those  distinguished  jurists ;  and,  furthermore,  it  can  be  pre- 
vented from  working  ultimate  injustice,  by  the  revision  of  the  su- 
preme court  of  the  United  States. 

But  another  question  remains,  and  that  is,  whether  the  certificate 
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of  discharge,  which  the  defendant  has  now  obtained  and  pleaded, 
is  a  bar  to  the  further  maintenance  of  the  action,  and  whether  the 
attachment  is  not  thereby  defeated  ? 

We  have  abeady  referred  to  the  broad  terms  of  the  fourth  sec- 
tion of  the  act,  by  which  the  discharge  and  certificate,  when  didy 
granted,  shall,  in  all  courts  of  justice,  be  deemed  a  full  and  com- 
plete discharge  of  all  debts,  contracts,  and  other  engagements  of 
the  bankrupt,  which  are  provable  under  the  act,  and  shall  and 
may  be  pleaded,  as  a  full  and  complete  bar,  to  all  suits  brought  in 
any  court  of  judicature  whatever.  No  allegation  has  been  made 
that  the  plaintiflPs  demand  might  not  have  been  proved  under  the 
bankruptcy.  He  seems  to  have  omitted  to  prove  it,  for  the  pur- 
pose of  availing  himself  of  his  security.  Were  it  not  for  the  attach- 
ment, the  discharge  would  furnish  a  good  bar  to  the  action.  But 
if  the  attachment  is  saved  by  the  act,  the  certificate  obtained  under 
the  act  ought  not  to  destroy  the  attachment,  unless  that  result  is 
produced  by  some  laches  of  the  creditor,  or  by  some  insuperable 
obstacle  in  the  case.  There  is  nothing  to  show  any  laches  in  the 
plaintiff.  If,  like  others,  he  has  been  restrained  by  injunction 
firom  proceeding,^  or  if  the  defendant  asked  and  obtained  a  con- 
tinuance, the  plaintiff  is  in  no  fault.  Nor  is  there  any  obstacle 
whatever  in  the  way  of  securing  to  the  plaintiff  anything  which  the 
act  saves  to  him.  A  special  execution,  confining  the  remedy  to 
the  property,  may  be  issued.  Chickering  v.  Greenleaf^  (6  N.  H. 
Rep.  51.) 

It  is  perfectly  clear  that  there  must  be  exceptions  to  the  lan- 
guage of  the  fourth  section;  cases  where  the  debt,  which  was 
provable  under  the  act,  and  not  proved,  must  be  holden  to  subsist, 
notwithstanding  the  certificate  of  discharge.  Thus  mortgages  are 
saved  by  the  proviso,  and  notwithstanding  the  certificate  of  dis- 
charge, the  debt  upon  which  a  mortgage  is  predicated  must  be 
holden  to  subsist,  so  far  as  it  is  necessary  to  sustain  any  legal  pro- 
ceedings for  the  foreclosure  of  the  mortgage.  Under  our  statutes 
the  conditional  judgment  must  be  entered,  that  if  the  amount  of 
the  debt  is  paid  within  two  months,  the  judgment  shall  be  void, 
otherwise  a  writ  of  possession  shall  issue.  But,  if  the  debt  v^as 
fully  and  completely  discharged,  there  would  be  a  good  defence  to 
the  mortgage,  which  is  the  incident  to  the  debt.  So  in  the  case 
of  a  lien  by  pledge.  The  discharge  would  be  no  bar  to  proceed- 
ings in  equity  for  the  sale  of  the  pledge,  in  order  to  apply  the  pro- 
ceeds in  satisfaction  of  the  debt.  And  so  in  cases  where  attach- 
ments have  been  made,  and  judgments  obtained,  before  petition  ; 
as  in  Cook's  case,  where  it  is  admitted  that  the  lien  is  savc^.     The 
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debt  subsists,  notwithstanding  the  discharge,  so  far  as  to  uphold  the 
attachment,  and  execution,  and  the  right  to  sell  the  property  upon 
it.  And  this  is  not  because  there  is  no  opportunity  to  plead  the 
discharge,  after  judgment ;  for  if  the  discharge  operated  to  defeat 
the  debt,  the  judgment  creditor,  to  whom  nothing  ,would  then  be 
doe,  might  be,  and  ought  to  be,  restrained  by  injunction,  from  sell- 
ing the  property  attached. 

The  proviso  in  saving  liens,  mortgages,  and  other  securities,  saves, 
as  an  incident,  the  means  of  making  them  effectual  and  available. 
This  is  a  common  principle  in  cases  of  grants.  Where  anything  is 
granted,  whatiever  is  essential  to  the  enjoyment  of  it  passes  as  an 
incident.  And  so  of  things  reserved.  Cocheco  Man.  Co.  v.  Whit" 
UeTy  (10  N.  H.  Rep,  313.)  The. principle  is  as  sound  when  applied 
to  the  reservations  and  savings  in  a  statute.  Whatever  is  neces- 
sary to  make  the  savings  ot  \he  proviso  effectual  is  reserved  from 
the  operation  of  the  act,  and  such  cases  form  exception3  to  the 
matter  of  the  fourth  section,  so  far  as  is  necessary  for  that  purpose. 
It  is  only  by  thus  construing  the  different  parts  of  the  act  together, 
and  making  exceptions  where  exceptions  are  necessary,  that  it  is 
made  to  form  a  consistent  whole. 

Another  exception  to  that  part  of  the  fourth  section,  which 
makes  the  discharge  and  pertificate  a  complete  bar  to  all  debts 
which  were  provable  under  the  act,  is  found  in  the  case  of  fidu- 
cmry  debts,  under  the  construction  given  to  the  act  in  The  Matter 
of  Tebbetts^  (5  Law  Reporter,  265-267.)'  It  is  there  held  that  such 
debts  are  provable  under  the  proceedings  in  bankruptcy,  equally 
with  other  debts,  at  the  creditor's  election.  If  the  fiduciary  credi- 
tor elects  to  come  in  and  proye  his  debt,  and  to  take  a  dividend, 
he  is  barred  of  all  other  remedy  therefor,  except  out  of  the  assets. 
If  the  creditor  does  not  prove  his  debt,  it  is  not  extinguished  by  the 
discharge  and  certificate.  But  in  granting  the  certificate  no  excep- 
tion is  to  be  made  of  such  debts,  "  for  if  they  are  by  implication 
excepted  from  the  operation  ol^  the  act,  where  the  fiduciary  credit- 
or does  not  elect  to  come  in  and  prove  his  debt,  and  take  a  divi- 
dend under  the  proceedings,  it  is  plain  that  the  terms  of  the  dis- 
charge and  certificate  cahnot  control  his  rights  ;  and  that  his  debt 
will  not  be  barred  or  extinguished  thereby  ;  but  he  may,  if  the  dis- 
charge and  certificate  are  pleaded  to  any  suit  for  hi?  debt,  reply  the 
fiact  that  it  is  a  fiduciary  debt."  —  (5  Law  Reporter,  267.)  Having 
settled  that  an  attachment  is  a  lien,  or  security^  saved  by  \he  act, 
the  clause  just  cited  covers  the  whole  ground.  The  certificate  be- 
ing pleaded,  the  plaintiff  may  well,  as  he  has  done,  reply  the  fact 
tlmt  there  is  an  attachment,  saved  from  the  operation  of  the  act, 
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and  pray  such  a  judgment  as  will  enable  him  to  avail  himself  of 
what  is  thus  saved  to  him.  It  was  early  seen  and  stated,  that 
such  might  be  the  construction  of  this  part  of  the  act.  (4  Law  Re- 
porter, 405.) 

Under  the  bankrupt  act  of  1800,  it  being  held  that  an  attach- 
ment, under  the  laws  of  Connecticut,  made  before  the  passage  of 
the  act,  created  a  lien  within  the  saving  of  the  act ;  it  was  also 
held  by  the  superior  court,  and  the  court  of  errors,  that  the  certifi- 
cate was  not  a  bar  to  the  suit,  but  that  execution  should  issue  only 
against  the  property  attached. .  Ingraham  v.  Phillips^  (1  Day's 
Eep.  117.) 

And  upon  this  part  of  the  present  case,  also,  our  opinion  is  in 
concurrence  with  that  of  Mr.  Justice  Prentiss,  distinctly  expressed 
in  the  Matter  of  Mowellj  (6  h^w  Reporter,  300.)  See  also  5  Law 
Reporter,  400. 

The  repeal  of  the  bankrupt  law  renders  any  opinion  respecting 
its  construction  comparatively  of  minor  importance,  and  it  could 
hardly  have  been  deemed  necessary  to  set  forth  our  vie\^  upon  the 
subject  matter  of  this  case  so  much  at  large,  were  it  not  for  the 
conflicting  opinions  already  adverted  to  in  the  courts  of  the  United 
States,  and  for  the  fact  that  many  other  cases,  it  is  understood,  are 
still  upon  our  dockets,  dependent  upon  the  principles  which  govern 
this  case. 

We  have  only  to  remark,  further,  in  conclusion,  that  we  have 
been  strongly  impressed,  from  the  first,  ^vith  the  views  now  ex- 
pressed ;  and  the  extended  exammation  we  have  made  has  left  no 
reasonable  doubt  upon  our  minds  respecting  the  result.  A  special 
judgment  must  be  entered  for  the  plaintiff,  in  the  common  pleas, 
and  execution  be  issued  against  the  property  attached,  in  accord- 
ance with  this  opinion. 


Circuit  Court  of  the  United  States j  Maine,  May  Term,  1844,  at 

Portland. 

United  States  v.  The  Canal  Bank. 

The  United  Stales  have  no  such  priority  over  other  creditors  of  their  debtors,  as 
to  entitle  them  to  a  prior  satisfaction,  by  attachment  and  levy,  over  prior  at- 
taching creditors. 

In  Massachusetts  and  Maine,  a  creditor,  attaching  real  estate,  can  hold  the  same 
against  a  person  porohasing  prior  to  the  attarhment,  but  wboae  deed  is  not  re- 


Digitized  by  VjOOQ IC 


U.  S.  CIRCUIT  COimT,  MAINE.  gg 

corded  unti]  miter  the  attaefameot ;  provided  the  sttaohing  creditor  liat  bo  notice 
of  the  deed,  at  the  time  of  the  attachment. 

The  United  States,  by  attachment  and  levy  of  execution  upon  real  estate,  do  not 
aoqnire  snj  better  title  to  the  same,  than  the  dehtor  himself  had. 

B.  attached  era-tain  land,  as  the  property  of  C.  October  4,  1830,  apd  levied  an  ex- 
ecadon^  thereon,  November  11, 1840.  C.  conveyed  the  same  land  to  H.  by  deed 
prior  to  the  attachment,  but  the  deed  was  not  recorded  until  October  26^  1830, 
and  B.  had  no  notice  thereof,  prior  to  that  time.  The  United  States  recovered 
judgment  a^^inst  C^  and  H.  on  duty  bonds,  subsequent  to  October,  1830,  and 
letied  their  execution  on  the  same  premises,  prior  to  November  11,  1840,  "  as 
Ae  eetate  of  any  or  all  the  debtors."  It  was  held^  that  the  United  States  were 
not  entitled  to  a  priority  against  B. 

Tms  was  a  writ  of  entry,  on  the   plamtifb'  own  seisin,  wherein 
they  demanded  of  the  defendants  seisin  and  possession  of  certain 
premises,  situate  in  Portland,  Maine,  described  in  the  writ.     It 
•ppeared,  from   the  agreed  statement  of  facts,  that  on  the  24th  of 
cJaober,  1839,  the  present  defendants  attached  certain  real  estate, 
of  which    the    demanded   premises  composed  a  part,  on  a  writ 
against  James  C.  Churchill  and  Caleb  8.  Carter.     Having  obtained 
jodgmenl,  tbe    present  defendants  caused  their  execution  to  be 
duly  levied,  thereon,  Novenlber  11, 1840;  agreeably  to  the  laws  of 
Maine.       It   also  appeared,  that  on  the        day  of  Ocftober,  1839, 
Chnrchill,  and  Churchill  and  Carter,  conveyed  the  demanded  pre- 
mises, by   certain  deeds,  to  Noah  Hinkley ;  hut  tjie  deeds  were 
not  recorded,  nor  their  existence  known  to  the  present  defendants, 
until  October  26,  1839,  and  no  change  of  possession  of  the  pre- 
mises had   taken  place.     It  further  appeared,  that  the  plaintifis, 
after  the  attachments  before  mentioned,  conunenced  suits  against 
the  said  Charchill,  Carter  and  Hinkley,  on-duty  bonds,  faUing  due 
subsequent  to  the  attachments  before  mentioned ;  that  they  recov- 
ered judgment,  and  caused  their  executions,  issued  thereon,  to  be 
levied  on  a  part  of  the  demanded  premises,  *^  as  the  estate  of  any 
or  an  the  debtors,"  prior  to  the,  levy  of  the  defendants'  e|:ecntions 
before  mentioned.     It  was  agreed,  that  the  conveyances  from 
Churchill,  and  Churchill  and  Carter,  to  Hinkley,  were  not  an  as- 
dgnment  and  transfer  of  all  their  property,  and  that  they  never 
made  a  general  assignment  of  all  their  property,  until  long  after 
that  transaction,  when  they  did  so  under  the  provisions  of  tbe 
bankrupt  law,  in  1842.  , 

If,  upon  these  facts,  the  plaintifi&  could  maintain  this  action, 
judgment  was  to  be  entered  in  their  favor,  for  that  part  of  the  de- 
manded premises  included  in. their  levy ;  otherwise,  judgment  was 
to  be  rendered  for  tbe  defendants* 
▼OL.  vn.  —  Ko.  n.  13 
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ParkSy  district  attorney,  for  the  United  States ;  Groodenow,  for 
the  tenants. 

Story,  J,  delivered  the  opinion  of  the  court,  as  follows :  Upon 
this  statement  of  the  facts,  several  questions  have  been  suggested. 
In  the  first  plac^,  whether  the  United  States  have  any  priority,  or 
privilege,  in  respect  to  the  debts  due  to  them  by  their  debtors, 
over  the  debts  due  to  private  persons,  so  as  to  entitle  them  to  a 
prior  satisfaction,  upon  any.  judgments  obtained  agiainst  their  debt- 
ors, out  of  the  property  attached,  before  other  attaching  creditors, 
whose  attachments  are  of  an  earlier  date.  In  my  judgihent  they 
have  not.  It  has  long  since  been  settled j  by  the  solemn  adjudica- 
tions of  the  supreme  court,  that  the  United  States  do  not  possess 
any  general  right  of  priority  or  privilege  over  private  creditors,  for 
the  satisfaction  of  the  debts  due  to  them,  founded  upon  any  gene- 
ral prerogative,  belonging  to  the  government  in  its  sovereign  ca- 
pacity ;  but  that  all  the  priority  or  privilege,  whicli  the  government 
is  at  liberty  to  assert,  is  or  must  be  founded  upon  some  statute, 
passed  by  congress,  in  virtue  of  its  constitutional  authority.  This 
was  expressly  so  held,  in  United  States  v.  Fisher ^  (2  Cranch  R.  358, 
396,)  and  the  doctifine  has  ever  since  been  striptly  adhered  to. 
United  States  v.  Hooe,  (3  Cranch  R.  73)  ;  PHnce  v.  BartleU,  (8 
Cranch  R.  431);  3%efe55(mv.  Swi/A,(2Wheat.R.396);  United  States 
V.  Hbwlandj  (4  Wheat.  R.  108)  ;  Canard  v.  Atlantic  Insurance  Co.^ 
(1  Peters  R.  387.)  It  is  not  here,  as  it  is  in  England,  where  the 
sovereign  is  entitled,  in  virtue  of  his  prerogative,  to  a  pricwrily  over 
private  creditors,  for  satisfactipn  *of  the  debts  due  to  the  crown. 
(Com.  Dig.  Prerogative,  D.  86 ;  Id.  Debt,  G.  8,  G.  9.)  Four 
classes  of  cases  only  are  provided  for,  by  the  act  of  3d  of  March, 
1797,  ch.  74,  <5>  5 ;  and  the  same  are  in  substance  re-enacted,  in 
the  Revenue  Collection  act  of  1799,  chap.  128,  <5>  65.  First,  cases 
where  the  estate  and  effects  of  any  deceased  debtor  in  the  hands 
of  his  executors  or  administrators,  are  insufficient  to  pay  his  debts. 
Secondly,  cases  where  the  debtor,  not  having  property  sufficient  to 
pay  all  his  just  debts,  has  made  a  voluntary  assignment  thereof, 
for  the  benefit  of  his  creditors.  Thirdly,  cases  where  the  estate 
and  effects  of  an  absconding,  concealed,  or  absent  debtor,  have 
been  attached  by  process  of  law.  And,  fourthly^,  cases  where  the 
debtor  has  committed  a  legal  act  of  bankruptcy.  The  debtors,  in 
the  present  case,  do  not  fall  within  either  of  Ihes^  predicaments. 
But  the  case  of  Prince  v.  Bartlett,  (8  Cranch,  431,)  is  directly  in 
point,  to  the  very  case  of  conflicting  attachments ;  and  decides, 
that  in  such  a  case  the  private  creditor,  having  the  prior  attachment 
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on  the  property,  is  entitled  to  a  preference  over  the  subsequent  at- 
tachment of  the  United  States. 

In  the  next  place,  the  question  arises,  whether  an  attaching  cre- 
ditor is  entitled  to  satisfaction,  out  of  the  real  estate  of  his  debtor, 
against  a  bond  Jide  purchaser  of  the  same  estate,  for  a  valuable 
consideration,  without  notice,  whose  deed  is  not  recorded  in  the 
registry  of  deeds,  until  after  the  attachment  is  made.  As  an  ori- 
ginal  question,  I  should  have  entertained  very  great  doubts, 
whether  the  attaching  creditor  had  any  such  right ;  at  least,  unless 
the  purchaser  fraudulently,  or  by  gross  negligence,  withholds  his 
deed  from  being  recorded  until  after  the  attachment,  and  thereby 
designedly  misleads,  or  actually  injures  the  other  creditors  of  the 
debtor.  My  opinion  upon  this  subject,  independent  of  authority, 
would  be,  that  ati  attaching  creditor,  in  all  cases,  except  cases  of 
SDch  fraud,  or  gross  negligence,  can*  entitle  himself  only  to  the 
same  interests  and  rights  in  the  estates  attached,  as  the  debtor  him- 
self has,  or  would  have,  at  the  time  of  the  attachment,  against  the 
purchaser.  But  I  understand  that,  under  the  local  laws  of  Massa- 
chusetts and  Maine,  (which  upon  this  subject  are  the  same,)  it  has 
been  held,  that  the  attaching  creditor  is  entitled  to  a  prior  satisfac- 
tion, out  of  the  real  estate  attached,  if  he  has  not,  at  the  time  of 
the  attachment,  any  notice  of  the  prior  unrecorded  deed  ;  or  if  the 
purchaser  has  not,  with  all  reasonable  diligence,  procured  his  deed 
to  be  recorded.  See  Famsworth  v.  Childy  (4  Mass.  R.  637) ;  Da- 
vis V.  Bluntj  (6  Mass.  R.  487)  ;  PrescoU  v.  Heardy  (10  Mass.  R. 
60)  :  PrieH  v.  Rice,  (1  Pick.  R.  164)  ;  Gushing^  v.  Hard,  (4  Pick. 
R.  253).  See  also,  Briggs  v,  French,  (2  Sumner  R.  251)  ;  Slan- 
ley  V.  Perley,  (5  Greenl.  R.  369).  In  the  present  case,  it  is  not 
suggested,  that  Hinkley's  deed  might  not,  with  reasonable  dili- 
gence, have  been  recorded,  before  the  attachment  of  the  tenants 
was  made.  Following,  therefore,  the  local  decisions  upon  this 
sul^ect,  which,  as  a  rule  of  real  property,  governing  many  titles  in 
the  state,  and  also  as  a  construction  of  the  nature  and  operation  of 
local  statutes,  ought,  in  my  judgment,  to  be  followed,  I  have  no 
difficulty  in  saying,  that  the  attachment  of  the  tenants  has  a  priority 
over  the  conveyances  to  Hinkley. 

Then,  in  the  next  and  last  place,  does  it  make  any  difference, 
that  the  United  States  are  attachiug  creditors  of  Hinkley,  and 
have  levied  their  execution  upon  the  demanded  premises  ?  In 
my  opinion  it  does  not.  Generally  speaking,  an  attaching  creditor 
is  deemed  to  be  in  the  same  situation  as  a  second  purchaser,  ac- 
cording to  the  decisions  in  Massachusetts  and  Maine  ;  and  we  all 
know,  that  a  second  purchaser  is  not  affected  with  the  tide  of  any 
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Uiird  persons  in  the  property,  of  which  be  has  no  notice.  In  the 
present  case,  Hinkley's  title  was  subordinate  to  that  of  the  tenants, 
under  their  prior  attachment,  and  the  United  States  can  properly 
claim,  against  the  tenants,  the  same  rights  only  that  HinUey  him- 
self might  claim ;  for  the  title  of  the  United  States  is  but  a  deriv- 
ative title  under  Hinkley.  The  case  is  not  like  that  of  Coffin  v. 
Rapf  (1  Mete.  R.  212,)  where  the  grantee,  under  whom  the  at- 
taching creditor  claimed,  had  notice  of  the  unregistered  deed  of  a 
prior  grantee,  and  the  court  held»  that  as  the  attaching  creditor 
had  no  notice  of  such  prior  deed  at  the  time  of  his  attachment, 
although  he  had  before  the  levy  of  the  execution,  he  was  entitled 
to  hold  against  the  grantee  of  such  prior  deed.  Here,  the  United 
States,  at  the  time  c^  their  attachment,  either  knew,  or  tnight  have 
known,  of  the  prior  attachment  of  the  defendants,  and  that  Hink- 
ley's deed  was  not,  at  that  time,  recorded.  But  whether  the 
United  States  did  know,  or  might  have  known,  of  the  prior  attach- 
ment of  the  tenants,  or  not,  is  immaterial,  since  such  knowledge 
in  Hinkley  could  jiot  have  given  validity  to  his  title,  against  the 
prior  attachment  of  the  tenants.  And  if  tbe  United  States  are  to 
be  treated  as  purchasers  at  all,  they  n^ust  be  treated  as  purchasers 
of  all  Hinkley's  rights  in  the  premises,  subject  to  the  prior  incum- 
brances thereon.  The  cose  of  Coffin  v^  iZay,  (1  Mete.  R,  212,) 
certainly  goes  very  far,  and  places  the  attaching  creditor  in  a 
better  situation,  than  that  of  the  grantee,  under  whom  he  claims 
title.  But  it  is  distinguishable  from  the  present  case  in  the  mate- 
rial circumstance,  that  in  that  case,  the  notice  created  a  mere  per- 
sonal equity,  affecting  the  grantee  alone,  and  thus  would  deprive 
him  of  the  right  to  Set  up  his  title,  as  a  bond  fide  purchaser,  with- 
out notice,  against  the  prior  grantee  ;  whereas,  in  the  [N-esent  case, 
the  attaching  creditor,  by  his  prior  attachment,  acquired  a  right  in 
rem,  and  no  personal  equity  whatsoever  applies  to  him,  founded 
upon  notice  of  Hinkley's  deed,  of  which  the  United  Statea  could 
avail  themselves.     Judgment  for  the  tejiants. 


Supreme  Judicial  Court,  Massachusetts,  May,  1844,  at  Boston. 

O'Brien  v.  Bradley  and  others. 

Testimony  of  the  party  to  the  record  inadmissible  -—  Practice. 

Tms  was  an  action  for  a  libel  alleged  to  have  been  published  in 
the  Daily  Mail,  newspaper,^  of  which  the  defendants  were  proprie- 
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tors.  To  prove  liie  partnership  of  the  defendants,  the  plaintiff 
called  one  of  them,  who  was  in  court. 

Rogers  and  Bigdow  for  the  defendants.  Is  this  proper  ?  The 
witness  is  a  party  to  the  record. 

Halletiy  with  whom  was  WellingUm^  for  the  plaintiff.  We  can 
can  the  defendants  if  we  choose  to  take  the  risk.  Their  inter- 
est is  against  ns,  and  we  can  waive  that  objection.  It  has  been 
allowed  in  the  court  below. 

WiiJ>B  J.  I  believe  there  have  been  some  recent  English  de- 
daons  to  the  same  eflfect,  but  I  understand  the  law  to  be  different 
in  this  conunonwealth.  The  reason  is,  that  it  holds  out  a  temp- 
tation to  perjury  to  allow  a  party  to  be  put  upon  the  stand.  Be- 
akles,  our  statutes  provide  fo^  a  bill  of  discovery. 

Bigdow  J  in  the  course  of  the  defence,  offered  certain  testimony, 
to  which  objection  was  taken  on  the  ground  that  the  specification 
of  defence  was  not  broad  enough  to  cover  it.   > 

WiLj>E  J.     The  specification  seems  to  be  broad  enough. 

Hallett.  It  is  too  general.  We  Could  not  learn  from  it  that  such 
evidence  would  be  offered. 

Wdlington.  May  it  please  your  honor,  at  the  first  of  the  term, 
when  the  docket  was  called,  I  moved  for  a  specification  of  defence, 
and  it  was  only  furnished  last  Saturday.  We  have  hardly  had 
time  to  examine  it. 

WiLDE  J.  That  makes  no  difference.  No  matter  if  it  had  not 
been  filed  till  just  before  beginning  the  trial.  You  did  not  move 
in  the  matter.  After  going  to  trial,  it  is  too  late  for  you  to  ob- 
ject to  the  sufficiency  of  the  specification. 


Court  cf  Common  Pleas y  Massachusetts^  April  Ternij  1844,  at  Boston. 

COOOESHALL  V.    FrEEMAN. 
Practice  —  Cross  dxaroination  of  witnesses  to  general  reputation. 

Trover  for  certain  goods  (aken  by  the  defendant,  a  deputy  of  the 
riieriff,  on  a  writ  in  favor  of  one  Swan.  The  plaintiff  claimed  the 
goods  by  virtue  of  a  sale,  and  offered  the  original  owner  to  prove 
his  title.  On  the  part  of  the  defendant  a  witness  testified  that  the 
general  reputation  of  the  plaintiff's  witness  for  truth  and  veracity 
was  not  good. 

W.  BrighaMf  for  the  plaintiff.  Whom  have  you  heard  say  that 
Us  general  character  for  truth  and  veracity  was  not  good  ? 

P.  W.  ChandleTf  for  the  defendant,  contended  that  the  ques- 
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tion  was  not  a  proper  one.  The  inquiry  should  be  as  to  the  gen- 
eral reputation  of  the  witness,  and  not  as  to  particular  persons 
who  have  spoken  of  him. 

Merrick  J.  I  think  the  question  is  a  proper  one,  for  the  pur- 
pose of  testing  the  witness.  I  doubt  whether  there  are  any  au- 
thorities upon  the  point,  either  way  ;  but  the  practice^  so  far  as  I 
know,  is  universal  to  allow  such  a  question,  on  cross-examination. 


Municipal  Court  of  the  City  of  Boston^  May  1844. 
Commonwealth  t>.  Davis. 

A  broker,  employed  as  snch,  who  receives  money  for  the  purpose  of  purchasing 
a  draft,  and  converts  the  money  to  his  own  use,  is  not  indictable  under  the  Re- 
vised  Statutes  of  Massachusetts,  ch.  126,  ^  29. 

The  defendant  was  indicted  for  embezzlement  under  the  provision 
of  the  Revised  Statutes,  ch-  126,  sec.  29,  which  provides,  that  "  if 
any  officer,  agent,  clerk  or  servant  of  any  incorporated  company ; 
or  if  any  clerk,  agent,  or  servant  of  any  private  person  or  of  any  co- 
partnership, except  apprentices  and  other  persons  under  the  age  of 
sixteen  years,  shall  embezzle,  or  fraudulently  convert  to  his  own  use, 
or  shall  take  or  secrete,  with  intent  to  embezzle  and  convert  to  his 
own  use,  without  consent  of  his  employer  or  master,  any  money  or 
property  of  another,  which  shall  have  come  to  his  possession,  or 
filiall  be  under  his  care,  by  virtue  of  such  employment,  he  shall  be 
deemed,  by  so  doing,  to  have  comralitted  the  crime  of  simple  lar- 
ceny." John  H.  Moffatt  testified  that  he  went  to  the  defendant  as  a 
broker^  to  purchase  a  draft  on  New  York  for  $75,  and  had  paid  him 
therefor  ;  that  the  defendant  agreed  to  send  the  draft  to  New  York 
within  a  day  or  two  after,  but  had  neglected  so  to  do ;  and  that 
Davis  had  not  paid  him  the  $75  on  demand,  but  had  admitted 
that  he  had  used  the  money  in  his  own  ordinary  business. 

S.  D.  Parker  J  attorney  for  Suffolk,  for  the  commonwealth. 

William  WkMngy  for  the  defendant. 

Allen  J.  ruled  that  where  a  broker,  employed  as  such,  who  re- 
ceives money  for  the  ptlrpose  of  purchasing  a  draft,  and  instead  of 
purchasing  the  same,  converts  the  money  to  his  own  use,  in  such 
manner  as  was  represented  by  Moffatt  to  have  been  done  in  this 
case,  he  is  not  indictable  under  the  statute.     That  this  resembled 
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tbe  case  of  a  person  going  to  a  grocery  store  to  purchase  tea, 
which  is  usually  kept  there  for  sale,  the  grocer  receives  the  pur- 
chase money  for  the  article,  but  says  that  he  has  not  the  tea  then 
on  hand,  but  will  get  it,  and  then  uses  the  money  so  received,  but 
does  not  get  the  tea,  and  refuses  to  let  the  purchaser  have  either 
the  tea  or  the  money  ;  this  is  a  breach  of  trust.  Verdict  for  the  de- 
fendant. 


Sfqn-eme  Judicial  Courts  Massachusetts,  May  Term,  1844,  at  Lenox. 

[Optnions  of  i)ie  MX  court  were  given  in  the  following  cases  argued  at  the  September 
Term  prerioas,  and  continned  for  advisement.  H.  B.] 

Clark  v,  Phelps  and  others. 

The  defendants  gave  the  plaiDtiflTa  note  for  twenty-five  hundred  dollars,  payable 
in  one  year  with  interest.  At  the  time  of  giving  the  note,  they  ajso  agreuMl  ver- 
itibf  to  pay  eight  per  oent.  interest.  When  the  note  fell  due,  they  paid  two  hun- 
dred dollars,  which  is  just  eight  per  cent,  on  the  principal  sum,  and  gave  a  new 
Dote  for  the  principal  sum  in  twenty -five  hundred  dollars,  payable  on  demand^ 
with  a  verbal  agreement  to  pay  eight  per  cent,  on  the  last  note.  Hddf  by  the 
court;  that  this  last  note  was  not  usurious,  and  judgment  was  rendered  for  the 
foil  amount  and  simple  interest  The  court  adhered  to  their  decision  in  Butt&rfield 
V.  KMer,  (8  Pick.  512.) 


TOWNSEND  V.  TOWNSEND. 

This  was  an  action  of  assumpsit  for  the  price  of  a  farm  sold  by  the  plain- 
tiff to  the  defendant  The  plaintiff  conveyed  the  farm  to  the  defendant,  his 
•00,  and  the  latter  promised  to  give  back  a  life  lease,  and  also  to  support  the  plain* 
tiff  and  his  wife.  He  refused  to  execute  the  life  lease.  The  plaintiff's  counsel 
eoDtetided  that  the  defendant  having  obtained  the  deed  on  a  promise  ^  he  after- 
vatds  refused  to  fulfil,  the  contract  should  be  treated  as  rescinded  by  him,  and 
then  indebitatus  assumpsit  would  lie  for  thlB  value ;  but  the  court  decided  that 
tbe  case  was  within  the  statute  of  frauds,  and  that  the  plaintiff  could  not  recover. 


KiLBURN  V.  Lyman. 

In  this  case  the  court  decided,  that  an  attachment  of  property  in  a  suit  prior  to 
the  time  when  the  insolvent  law  of  1838,  ch.  163,  took  effect,  was  not  dissolved 
by  that  statute ;  but  was  saved  by  force  pf  the  provisions  of  the  twenty-fiflh  sec- 
tbs  of  that  act  This  decision  can  be  of  little  practipal  importance  now.  That 
law  has  been  so  long  in  force,  that  most  cases  commenced  before  its  enactment 
anist  have  gone  into  judgment  An  interesting  question  remains  undecided,  viz. 
vbether  an  attachment  made  during  the  suspension  of  the  insolvent  law  is  dis- 
solved in  cases  pending,  when  it  was  revived  by  the  repeal  of  the  bankrupt  law 
of  the  United  States.  The  coi^rt  will  probably  decide  that  such  attachments 
woe  disaolved,  as  they  held  that  the  attachment  in  the  principal  case  was  saved 
by  finoe  of  said  25th  section. 
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SeIectioD6  from  121  Maine  (8  Shepley's)  Reports. 


ACTION. 

The  purchaser  of  an  equity  of  re- 
demption, where  the  mortgagee  has  not 
made  an  enti^,  may  maintain  an  action 
of  trespass,  quare  clausitm^  against  the 
mortgagor  in  possession  to  recover  the 
rents  and  profits,  and  without  previously 
makinff  an  entry.    Fo^  v.  Harding^  104. 

2.  Where  four  persons  jointly  pro- 
cured insurance  to  be  made  on  a  vessel 
owned  by  them  jointly,  and  afterwards, 
while  the  ownership  remained  the  same, 
a  loss  happened  ;  it  was  held^  that  an 
action  on  the  policy  by  one  o[  the  four, 
to  recover  his  share  of  the  Joss,  could 
not  be  maintained.  All  the  owners 
should  have  been  joined  as  plaintiffs. 
Blanchard  v.  Dyer^  111. 

3.  In  an  action  where  it  appeared, 
that  the  money  claimed  was  paid  ex- 
pressly towards  a  note  which  the  de- 
^ndant  held  against  the  plaintiff;  and 
which  had  been  afterwards  sued  by 
the  defendant,  and  judgment  recovered 
thereon,  after  an  appearance  therein, 
by  his  attorney,  and  afler  numerous 
continuances  of  the  action ;  it  was  held, 
that  the  money  could  not  be  recovered 
back.     Weeks  y.  Thomas,  465. 

4.  If  the  obligor  makes  an  express 
promise  of  performance  to  an  assignee 
of  the  bond,  the  assignee  may  maintain 
assumpsit  in  his  own  name  upon  such 
promise.     Warren  v.  Wheeler,  484. 

▲TTORNBT   AT  LAW. 

Where  An  action  had  been  oom- 
menoed  by  R.,  a  counsellor  and  attorney 
at  law,  in  Ikvor  of  P.  against  W.,  and 
during  the  oendency  of  the  suit,  the 
creditor  and  aebtor  agreed  to  settle  the 
demand  in  a  certain  manner,  *' provided 
W.  would  pay  the  expenses ;  "  and  on 
application  of  P.  and  W.  to  the  attor- 
ney, he  handed  them  his  bill,  charging 


to  P.  in  one  item  the  taxable  costs,  and 
in  another,  *' commissions  on  amount 
secured  by  attachment ;  "  and  '*  W. 
took  the  bill,  and  looked  at  it,  and  told 
R.  that  he  would  pay  it  before  he  vtrent 
otit  of  town  ;  "  and  thereupon  the  de- 
mand was  settled  in  the  manner  pro- 
posed, without  including  any  costs  or 
expenses;  afterwards  r.  informed  R. 
of  the  settlement,  **  when  W.  told  R. 
that  he  would  call  and  settle  it  before 
he  went  out  of  town,  and  R.  said,  that 
would  be  satisfactory ;  "  and  afterwards 
W.  paid  R.  the  amount  of  the  taxable 
co8ts«  It  was  held,  that  an  action  by  R. 
against  W.  for  the  balance  of  the  bill, 
b^ing  the  amount  of  the  item  of  chaige 
for  commissions,  could  not  be  mafii- 
tained.     Rowet,  Whittier,  545. 

2.  If  orders  be  given  by  the  cred- 
itor to  an  attorney  ''to  obtain  imme- 
diate security  "  for  a  demandjthe  whole 
manner  of  doing  it,  i^  left  to  the  dis- 
cretion of  the  attorney,  and  the  creditor 
is  bound  by  his  acts.  Rice  v.  WWUns, 
558. 

BETTING. 

M.  delivered  his  horse  to  L.  in  Au- 
gust, 1840,  and  at  the  same  time  re- 
ceived the  note  of  the  latter  for  one  hun- 
dred dollars,  to  be  paid  when  M.  V.  B. 
should  be  elected  president  of  the  United 
States,  if  elected  at  the  then  next  No- 
vember election,  and  should  live  unttl 
that  time.  M.  V.  B.  lived  until  thit 
time,  but  was  not  elected ;  and  in  Feb^ 
ruary  following  M.  demanded  the  horsi 
and  payment  of  the  note  of*L.,  zoi 
brought  his  action  of  assumpsit  on  thi 
note,  and  for  the  value  of  the  horse  u 
sold  and  delivered.,   It  w^held:  — 

3.  That  if  the  contract,  which  wa< 
to  be  considered  but  a  bet  on  the  evenl 
of  the  then  pending  election  of  preeideirt 
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«f  the  United  States,  was  lawful,  then 
the  plaintifr  cannot  recover,  as  he  has 
i(»t  his  bet. 

3.  That  if  it  be  unlawful,  he  cannot 
recover  on  the  note  ;  nor  for  the  value  of 
the  horse,  delivered  nnder  such  unlaw- 
ful contract,  unless  the  statute  against 
gaming  will  aid  him  2 

4.  And  that  this  statute  will  not  aid 
him,  because  if  the  winning  has  been  of 
goods,  &c.  which  have  been  delivered, 
then  the  statute  remedy  is  by  an  action 
of  trover,  or  a  special  action  of  the  case, 
commenced  within  three  months  of  the 
time  when  the  goods  vi^e  delivered. 

I         Marean  v.  Longley,  26. 

BILLS    OF  fXCHAMGV   AND   PROMIS80RT 
NOTES. 

In  an  action  on  a  promissory  note,  pay- 
able on  demand  at  a  particular  place,  no 
averment  or  proof  of  a  demand  on  the 
part  of  the  plaintiff  is  necessary,  to  en- 
title bim  to  maintain  his  suit.  McKen-  ' 
me^  y.  Whipple,  98. 

2.  In  an  action  by  an  indorsee  against 
an  indoTser  of  a  note,  declaring  on  the 
iodorsement,  with  the  money  counts, 
aod  where  it  does  not  appear  bnt  that 
the  plaintiff  has  a  right  of  action  on  the 
note  against  both  indorser  and  maker, 
be  cannot  rescind  the  contract,  s  and  on 
the  money  counts  recaver  of  the  indorser 
the  consideration  paid  him  for  the  note, 
fay  proof  that  it  was  obtained  of  the 

I  maker  by  fraud  and  misrepresentation, 
without  returning  the  note  to  the  in- 
dorser.    Cushman  v.  Marshall,  122. 

3.  If  a  bank,  having  discounted  an 
indorsed  bill,  sends  it  to  another  bank  for 
collection,  and  that  bank  to  a  third  for 
the  same  piitpose,  by  which  a  demand 
is  Aade  on  the  acceptor  through  a  no- 
tary, who  makes  his  protest  and  pre- 
pares a  notice  to  the  imlorser,  which  is 
sent  with  the  protest  back  to  the  second 
bank  ;  the  protest  must  be  regarded  as 
containing  notice  of  the  dishonor  of  the 
bill,  and  the  keeping  them  on  hand  till 
the  second  day  after  the  receipt  thereof, 
without  forwarding  any  notice  of  the 
eootents  to  the  indorser,  is  an  unreason- 
able delay  which  discharges  his  liability 
as  indorser.  Northern  Bank  v.  Wil- 
Hams,  217. 

4.  If  a  promissory  note  has  been  in- 
dorsed and  transferred  to  an  indorsee 
fer  value  before  it  fell  due,  and  is  avail- 

I        able  in  his  hands,  want  of  conaderatidn 


cannot  be  set  np  as  a  defence  against 
his  indorsee,  although  the  latter  had 
been  notified  before  the  transfer  to  hiia, 
that  the  note  was  without  consideration. 
Dudley  v.  Littlefield,  418. 

5.  When  the  payee  of  a  promissory 
note  writes  the  words  '^  holden  with- 
out demand  or  notice,"  on  the  back  of 
the  not^,  and  signs  it,  and  another  per- 
son virrttes  his  name  directly  below  it ; 
whether  this  is  or  is  not  to  be  consid- 
ered a  waiver  of  demand  and  notice 
on  the  part  of  the  second  indorser,  an 
agreement  by  him  to  waive  demand  and 
notice  may  be  proved  by  oral  evidence, 
or  may  be  inferred  from  circumstanoea. 
Ticonic  B&nk  v.  Johnson,  436. 

6.  Where  a  note  is  discounted  at  a 
bank  for  the  benefit  of  the  first  indors- 
er, and  the  m<^ney  is  passed  to  his  credit 
as  a  deposit,  and  a  portion  of  it  remains 
in  the  bank  until  the  note  becomes  pay- 
able ;  it  would  seem  to  be  optional  with 
the  bank  to  retain  this  money  in  part 
payment  of  the  note,  or  not.  The 
omission  to  retain  it,  cannot  destroy  the 
right  to  recover  of  another  indorser  th6 
full  amount,    lb. 

7.  Where  a  note  is  indorsed  after  it 
falls  due,  a  demand  on  the  maker  and 
notice  to  the  indorser  are  necessary  to 
charge  the  latter,  although  such  demand 
and  notice  might  have  been  unavailing, 
by  reason  of  the  insolvency  of  the  maker 
at  the  time  of  the  indorsement  and  after- 
wards.    Greely  v.  Hunt,  455. 

8.  In  an  action  by  the  payee  of  a 
drafl  against  the  drawer,  inhere  it  ap- 
peared that  the  plaintifiTwas  one  of  two 
assignees  of  the  efl^ts  of  the  acceptor, 
it  was  held,  that  the  burthen  of  proof 
was  on  the  defendant,  to  show  that  the 
plaintifl^  as  assignee,  had  funds  in  his 
hands  to  go,  either  wholly  or  partially, 
to  pay  the  draft.     tHske  v.  Stevens,  457. 

9.  Where  an  assignment  of  his  efifects 
was  made  by  the  acceptor  of  a  draft  for 
the  benefit  of  his  creditors,  containing  a 
release  of  the  debtor  from  all  his  liabili- 
ties ;  and  the  payee  of  the  draft,  with 
the  verbal  approbation  of  the  drawer, 
wrote  upon  the  assignment  in  the  list 
of  creditors,  a  description  of  the  draft, 
**  for  whom  it  might  concern  ;  "  it  was 
held,  that  this  would  not  discharge  the 
drawer  from  his  liability.    Jb* 


CANOCLLINO  OF  DEED.. 

The  eancellatioB  of  aa  wiiecotded 
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deed  by  the  consent  of  parties  to  it  may 
operate  to  restore  the  estate  to  the 
pan  tee,  if  the  rij^hts  of  third  persons 
have  not  intervened  ;  but  it  cannot  have 
that  or  any  other  effect  ag'ainstthe  ris^hts 
of  such  third  parties.  Nason  r.  Grants 
160. 

•  CONTRACT. 

If  one  would  enforce  a  contract  which 
operates  as  a  penalty,  although  the  dam- 
ages may  be  liquidated,  he  should  show 
that  he  has  performed  all  the  acts  in- 
cumbent on  him  to  perform  to  brin^  the 
ease  clearly  within  the  contract.  Ckes- 
2ey  V.  Welch,  50. 

CONVBYJLNCE. 

The  proprietor  of  a  one  hundred  and 
twenty  acre  h)t  conveyed  a  portion 
thereof,  describing  it  thus  in  bis  deed. 
'*  Twenty  acres  of  land  in  lot  56  in  the 
120  acre  lot,  west  side  of  Royal's  river, 
in  N.  Y.,  bounded  as  follows,  viz.  be^ 
ginning  on  the  westerly  side  of  said 
river,  by  the  river,  at  the  dividing  line 
betwixt  ^he  land  owned  by  H.  R.  an4 
the  grantor  in  the  aforesaid  lot,  thence 
running  westerly  on  the  said  dividing 
hne  su  far  that  a  line  running  southerly 
parallel  with  the  westerly  end  line  of 
said  lot  until  it  comes  within  six  rods  of 
the  southerly  side  line  of  said  lot,  thence 
easterly,  keeping  the  width  of  six  rods, 
from  said  side  line  to  Royal's  river  afore- 
said, thence  by  said  river  to  the  bounds 
first  mentioned,  containing  twent^^.acres 
of  land.'*  And  it  was  hdd,  that  the 
grantee  was  entitled  to  have  the  lot  con- 
veyed to  him  marked  upon  the  earth  in 
such  a  manner,  that  the  westerly  line 
should  be  parallel  to  t^e  westerly  line 
of  the  whole  lot,  and  that  the  lot  should 
extend  southerly  to  within  six  rods  of 
the  southerly  line,  and  that  the  line 
might  at  that  end  be  made  to  termi- 
nate as  near  the  river,  there  being  no 
length  of  line  in  the  deed  there,  as 
should  be  necessary  to  make  twenty 
acres  as  nearly  a»  might  be,  preserving 
some  length  to  that  lin^.  Dunn  v. 
fiayes,  76. 

2.  But  if  an  a^oal  location  of  the 
land,  according  to  the  monuments  in 
the  deed,  had  been  made  after  its  exe- 
cution by  the  agreement  of  the  parties, 
then  owneis  of  the  land,  it  would  be 
binding  upon  them  and  their  grahtees, 
and  could  not  be  varied  by  either  owner 
alone  afterward.    lb. 


3.  Although  the  estate  is  held  in 
her  right,  a  woman  under  coverture  can- 
not be  bound  by  her  verbal  assent  or 
actual  knowledge  of  a  conveyance  of 
her  lands  by  her  husband ;  and  there- 
fbre  her  knowledge  of  or  assent  to  such 
conveyance,  is  not  necessary  in  order  to 
render  the  deed  opei^tive  against  the 
husband.     Hangetey  v.  Spring,  130. 

4.  A  deed  of  land,  absolute  and  un- 
conditional in  its  terms,  but  made,  as 
appears  by  minutes  of  the  grantees  in 
managing  their  own  a^^tirs,  to  secure 
the  payment  of  a  loan  of  money,  is  not, 
by  our  statutes,  a  mortgage;  and  when 
the  tinoe  stipulated  for  the  payment  of 
the  money  has  elapsed,  and  payment 
has  not  been  inade,  the  estate  becomes 
absolute  in  the  grantees :  although  a 
court  having  general  equity  jurisdiction 
might  regard  such  a  conveyance  as  a 
mortgage.  Tkomasion  Bank  r,  Sfimp- 
son,  195. 

5.  A  lot  of  land  was  eonreyed,  and 
described  as  bounding  on  one  end  upon 
a  pond ;  and  it  appeared  that  there  wna 
a  narrow  cove;  or  arm  of  the  pond  ex- 
tending from  the  pond  -across  the  lot ; 
and  that  if  the  land  conveyed  was  limit- 
ed by  this  cove,  that  the  lines  would  not 
correspond  with. those  of  the  adjoioing^ 
lots,  and  there  would  remain  a  portion 
of  land  not  oonveved,  between  the  cove 
and  the  pond.  It  was  held,  that  the 
land  granted  extended  across  the  cove 
to  the  main  body  of  water  called  the 
pond.    Nelson  v.  BuUerfidd,  220. 

DONATIO  CAUSA   MORTIS. 

A  donatio  causa  mortis  is  good« 
although  a  chose  in  action,  accompa- 
nied by  a  mortgage  as  collateral  securi- 
ty therefor ;  and  notwithstanding  it  were 
in  trust  for  the  benefit  of  others  besides 
the  donee.    Bomeman  ▼.  Sidknger,  185. 

2.  A  married  woman  may  be  the  re- 
eipiei^t  of  kuoh  &  donation,  provided  her 
husband  was  assenting  thereto,  even  if 
he  was  the  debtor,     lb, 

3.  And  if  the  donation  lias  once  vested 
for  the  benefit  of  the  donees,  it  is  out  of 
the  power  of  the  husband  to  alienate  it, 
to  their  prejudice.    lb. 

DOWER,- 

The  practiee  of  executing  the  deed 
by  the  wife«  in  order  to  bar  her  of  her 
claim  to  dower,  at  a  time  many  days 
•ttbtequent  to  that  on  which  the  hus- 
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k«od  had  executed  it,  is  common  and 
nnobjectaooable.  Frosi  v.  Deering,  156. 
3.  It  is  a  well-eettled  tule,  that  a 
deed,  or  other  instrnment,  is  well  exe- 
cuted, if  the  name  of  the  party  be  put 
to  it  by  his  direction  and  in  his  pres- 
eooe^  by  the  hand  of  another  person. 
And  the  wife  may  well  so  execute  a 
deed  releasiDg  her  right  of  dower. 
j». 

3.  And  it  is  as  competent  fbr  her 
to  bare  her  name  so  placed  by  her  hn»- 

1,  by  her  direction,  as  by  any  other 
lb* 

4.  The  words  in  a  deed,  **  In  witness 
whereof  I,  the  said  C.  L.  and  S.  wife 
of  the  said  C.  L.,  in  token  that  she  re- 
Mnqaishes  her  right  to  dower  in  the 
pfemiseey  ha^e  hereunto  set  oor  hands 
aad  seals,'*  are  sufficient  for  the  pur- 
pose,    lb. 

5.  Where  the  subscribing  witnesses 
have  hecD  called,'  and  have  failed  to 
prove  the  execution  of  the  deed  by  her, 
wherein  she  relinquishes  her  claim^  the 
adanseions  of  the  demandant  in  a  writ 
of  dower,  made  daring  her' widowhood, 
of  her  having  executed  the  deed,  are 
admissible  ae  the  next  best  evidence  of 
the  fact.    16. 

6.  In  the  St.  1831,  c.  40,  <<con- 
eeming  dower,*'  the  word  jointure  was 
used  in  its  well-known  and  ^Btablished 
legal  sense ;  and  must  be  a  freehold 
cctate  in  lands  or  tenements,  secured  to 
the  wife,  to  take  efiect  on  the  decease 
•f  the  husband,  and  to  continue  during 
her  hfe  at  the  least,  unless  she  be  her- 
self the  cause  of  its  deteimiitation. 
Vaux  T.  Vance,  364. 

7.  But  by  that  statute  no  jointure 
can  preveot  the  widow  from  haVtng 
her  dower,  unless  pnade  before  mar- 
riage, aad  with  the  consent  of  the  in- 
tended  wife.  lb. 

8.  A  legal  joiiitore  cannot  be  com- 
posed partly  of  a  freeJhold,  and  partly 
of  an  annoity  not  secured  on  real  es- 
tate,   lb. 

9.  Biarriage  is  a  good  consideration 
fer  aate-naptial  contracts,  and  they  are 
binding  upon  the  parties,  when  fairly 
made,  although  there  be  no  trustee  or 
third  party  named  in  them.    lb. 

10.  There  can  be  no  estoppel  by 
executory  covenants  not  to  claim  a  right 
vhieh  is  first  to  accrue  aflerwards.    Jb. 

11.  It  is  only  where  there  is  a  war- 
mity  of  title,  th^  covenants  ean  operate 


to  bar  or  rebut  a  fliture  right  not  then  in 
existence,     lb. 

12.  The  covenants  of  the  wife  with 
her  husband,  before  the  marriage,  that 
she  will  not  claim  dower  in  his  estate, 
cannot  operate  by  way  of  release,  es- 
toppel, or  rebutter,  to  bar  her  of  her 
dower.     Ib^ 

13.  If  the  widow,  afler  the  decease 
of  her  husband,  refuse  to  receive  tbe 
provision  made  for  her  as  the  considera- 
tion of  her  covenants,  this,  too,  would 
prevent  the  covepants  from  depriving 
her  of  her  dower,     lb. 

EQUITY. 

When  a  man  can  readily  remove  diffi* 
culties  standing  in  the  way  of  his  pre- 
vailing in  a  suit  in  equity,  and  does  not 
do  it,  such  difRculties  become  insur- 
mountable.    Gordon  v.  Lowell,  251. 

2.  Although  the  statutes  provide, 
that  any  person,  who  should  knowingly 
aid  or  assist  in  any  attempt,  by  a  debtor, 
to  conceal  his  property  from  nis  credit- 
ors, should  be  liable  to  any  creditor  de- 
frauded in  a  penalty,  and  that  he  should 
also  be  subject  to  be  punished  criminal- 
ly ;  jet  a  Court  of  equity  will  not  aid  in 
the  infliction  of  penaities,  but  will  en- 
deavor that  strict  justice  shall  covern  in 
the  transactions  between  individuals. 
lb. 

3.  A  court  of  equity  will  assist 
a  judgment  creditor  to  discover  and 
reach  the  property  of  his  debtor,  who 
has  no  property  thai  can  be  reached  by 
an  execution  at  law,  and  especially 
when  it  is  attempted  fraudulently  td 
secrete  it.     lb. 

4.  When  a  creditor  has,  through  the 
instrumentality  of  a  court  of  equity, 
sought  out  and  discovered  the  property 
of  his  debtor,  which  he  had  before  been 
unable  to  discbver  and  seize  upon  exe- 
cution at  law,  he  becomes  entitled  to  a 
preference  over  other  creditors,  to  have 
his  ludgment  first  satisfied,  even  under 
the  insolvent  laws.    lb.         ( 

5.  In  equity,  to  control  the  answer, 
the  evidence  against  it  inu^t  be  equiva- 
lent to  that  of  the  testimony  of  two 
credible  witnesses,  testifying  to  the  con- 
trary.    Gould  r,  Williamson  fQ73. 

6.  This  evidence,  however,  may  in 
this,  as  in  other  cases,  be  by  way  of 
inference  from  circumstances,  which  are 
sometimes  more  convincing  than  direct 
testimony ;  and  in  the  development  of 
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fraad,  furnish  almost  the  only  source  to 
he  relied  upon.    lb. 

7.  When  a  person  will,  in  his  an- 
swer under  ojuh,  state  that  to  be  a  fact, 
which  he  believes  to  be  true,  when  he 
has  at  hand  the  means  of  ascertaining 
whether  it  be  true  or  not,  it  is  a  circum- 
stance strongly  indicative  of  fraud,  if  it 
be  not  true.     lb. 

EYIDENCB. 

A  child  of  any  age,  capable  of  dis- 
tinguishing between  good  and  evil,  may 
be  examined  on  bath  ;  and  the  credit 
due  to  his  statements,  is  to  be  submitted 
to  the  consideration  of  the  jury,  who 
should  regard  the  age,  the  understand- 
ing, and-the  sense  pf  accountability  for 
moral  conduct,  in  coming  to  their  con- 
clusion.    State  V.  WAtmer,  341. 

2.  A  preliminary  examination  of  a 
child  under  fourteen  years  of  age,  prior 
to  his  testifying  to  the  jury,  is  only  ne- 
cessary to  satisfy  the  presiding  judge, 
that  4le^  may  testify ;  and  if  the  judge  is 
satisfied  of  the  propriety  of  admitting 
the  witness,  it  is  sufficient  for  that  pur- 
pose,   lb. 

3.  Where  an  interested  deponent 
states  in  his  deposition,^  that  the  party 
calling  biro,  and  in  whose  favor  the 
interest  is,  has  given  him  a  release,  but 
so  release  is  produced,  eithei:^  at  the 
time  of  the  taking  of  the  deposition,  or 
at  the  time  it  is  offered  in  evidence  at 
the  trial,  the  deposition  is  inadmissible. 
Southard  v.  Wilson,  494. 

4.  In  an  action  brought  by  a  bank- 
ing corporation,  in  the  corporate  name, 
if  the  defendant  calls  one  of  the  stock- 
boldefs  of  the  bank  as  a  witness,  he 
may  legally  refuse  to  testify  in  th& 
case.  —  Shepley  J.  dissenting.  Bank  of 
Oldtown  V.  Houlton,  501. 

5.  The  interest  of  the  witness  as  a 
stockholder  may  be  proved  by  his  state- 
mei)t9  on  the  voir  dircj  without  pro- 
ducing any  other  evidence  thereof,     lb. 

TRAUD. 

Fraud  is,  almost  always,  a  matter  of 
inference  from  circumstances.  Direct 
proof  of  it  can  seldom  be  expected. 
Concealment  and  disguise  are  often  es^ 
sential  ingredients  in  it.  It  consists  in 
intention,  which,  if  nefarious,  will  not 
be  avowed ;  still  it  must  be  proved ;  and 
the  question  is,  how  shall  it  be  proved. 
The  answer  is^  by  circumstantial  evi; 


dence.  A  resort  can  be  bad  to  none 
other.  The  demeanor  of  the  party  im- 
plicated ;  the  nature,  tendency,  and 
effect  of  his  acts,  are  to  be  carefully  ex- 
amined. A  train  of  circumstances,  some- 
times more  and  sometimes  less  inti- 
mately connected  with  the  particular  act 
to  be-  proved,  may  be  presented,  from 
which  inferences  may  be  drawn  as  to 
the  object  and  design  of  the  person 
charged  with  having;  committed  the 
fraud.     IngersoU  v.  Barker,  474. 

3.  If  one  obtain  goods  by  means  of 
fraudulent  representations,  and  then  as- 
sign them  for  the  benefit  of  his  creditors, 
the  assignee  not  being  himself  a  creditor, 
and  no  creditor  having  accepted  the  as- 
signment when  the  assignee  was  fully 
notified  of  the  fraud,  the  property  can- 
not then  be  regarded  otherwise  than  a» 
virtually  in  the  hands  of  the  assignor 
and  perpetrator  of  the  fraud  ;  and  no 
rights  cao  be  eubsequently  acquired  by 
any  of  bis  creditors  by  assenting  to  the 
assignment,  adverse  to  him  from  whom 
the  goods  were  fraudulently  obtained. 
lb. 

LIMITATIONS. 

At  the  foot  of  a  promissory  note,  at 
the  left  of  the  sigitatures  of  the  promis- 
ors, was  a  memorandum  that  interest 
had  been  paid  to  a  certain  day  ;  and  be- 
low thiB  memorandum,  were  written 
these  words,  '*  Attest,  J.  S.  B.,"  all 
being. in  bis  handwriting,  but  the  signa- 
tures of  the  promissors.  This  does  not 
bring  the  case  within  the  exception  of 
the  statute  of  limitations  as  a  witnessed 
note.  Fryehurgh  Parsonage  Fund  v. 
Osgood,  176. 

2,  A  pa3rment  of  interest,  indorsed 
on  a  note,  which  payment  was.  msde 
within  six  years  before  the  commence- 
ment of  the  suit,  although  for  a  year*» 
interest,  which  had  become  due  more 
than  six  years  before  that  time,  is  suffi- 
cient to  take  the  case  out  of  the  opera- 
tion of  the  statute  of  limitations,    lb. 

3.  In  an  action  against  an  officer  lor 
neglect  of  duty  in  not  attaching  real,  es- 
tate upon  a  writ,  as  he  was  directed  to 
do,  and  might  have  done,  sufficient  to 
fully  satisfy  the  judgment  afterwarda 
rendered,  whereby  the  creditor  lost  a 
part  of  bis  debt,  it  was  held,  that  the 
statute  of  limitations  commenced  run- 
ning from  the  time  of  the  return  of  the 
officer  upon  the  writ,  or  of  its  retora 
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kto  eoQTt,  and  not  from  the  time  when 
it  was  ascertained  by  the  judgment  and 
leTj  open  the  property  attached,  that  it 
WIS  not  sufficient  to  satisfy  the  judg- 
ment.    BeOS  T.  Norris^  314. 

4.  To  take  a  contract  ont  of  the 
operation  of  the  statute  of  limitations, 
it  is  not  necessary  that  the  admission  of 
mdebtednesB  should  be  in  any  very  pre- 
cise or  set  terms.  It  is  sufficient,  if  tiie 
erideuce  be  such,  that  it  can  satisfac- 
torily be  deduced,  that  the  party  to  be 
charged  meant  to  be  understood,  that 
be  owed  the  debt.  Dinimore  v.  DinS' 
wtOTt,  433. 

5.  Nor  is  it  necessary,  that  the  pre- 
cise anoountdue  shoald  ha?e  been  named 
by  the  party  to  be  charged  in  hi^  ae- 
koowledgment.  It  b  quite  sufficient,  if 
be  admits  an  amount  to  be  due  nearly 
approxioMiting  to  the  amount  claimed ; 
and  the  precise  amount  may  be  proved 
a&wule.    lb. 

6.  A  new  promise,  made  by  one  of 
two  joint  and  several  promisors,  will 
take  the  case  out  of  the  operation  of 
the  statute  of  limitations  as  to  both. 
U. 

MORTGAOC. 

Prior  to  the  late  statutes  oooceming 
legisliation  thereof,  mortgages  of  mov- 
ables were  inoperative  against  attach^ 
va^  creditors,  unless  accompanied  by  a 
delivery  o/  the  property  mortgaged, 
either  actoally  or  symbolically.  QooiU- 
now  T.  Dunn,  86. 

3.  Ships  and  goods  at  sea  have, 
sometimes,  been  considered  as  excep- 
tions to  the  general  rale ;  in  regardf  to 
which  the  delivery  of  the  muniments  of 
title  are  allowed  to  be  sufficient  till  ac- 
tual possession  can  be  taken  ;  which 
most  be  dode  when  it  becomes  practi- 
cable, or  the  conveyance  will  be  void 
against  creditors,   lb. 

3.  The  mortgage  of  a  ship,  on  the 
ttocks,  raised  and  building,  to  be  built 
aad  completed  afterwards^  as  security 
ibr  advances  made  and  to  be  made, 
withoat  actual  possetoion  or  delivery,  is 
sot  available,  by  way  of  hypothecation, 
against  attaching  creditors,  lb. 

4.  The  mortgagor  of  lands  has  no 
right  to  have  a  part  of  the  mortgaged 
premises  under  any  circumstances,  esti- 
mated in  payment  of  his  debt,  with  a 
view  to  the  redemption  of  the  residue. 
Spring  T.  Haines^  126. 


5.  A  foreclosure  of  a  mortgage  can- 
not take  place  as  to  one  part  of  the 
mortgaged  premises,  and  not  as  to  the 
residue.  If  the  mortgagor  has  a  right 
to  redeem  any  part,  he  has  a  right  to 
redeem  the  whole,    lb. 

6.  And  so  long  as  the  mortgagor  is 
suffered  to  remain  in  possession  of  any 
part  of  the  mortgaged  premises,  his 
right  of  redemption  to  thQ  whole  will 
cqntinue.    lb. 

I,  Where  a  mortgage  of  lands  was 
made  to  S.  F.  and  wife,  during  their 
lives,  on  condition  that  the  mortgagor 
should  **  render  and  deliver  unto  the 
said  S.  F.  and  wife,  and  survivor  of 
them,  one  third  part  of  all  the  produce 
which  may  be  raised  on  said  farm,  for 
and  during  the  said  term  annually,  or 
support  and  maintain  the  said  S.  F.  and 
wife,  whichever  way  they  or  either  of 
them  may  elect,  on  said  farm  for  said 
term ;  "  -^  it  was  hdd,  ihat  the  moriga- 
gor  was  entitled  to  the  possession  until 
the  condition  should  be  broken.  Lamb 
V.  Foss,  240. 

8.  The  mortgagor,  therefore,  in  such 
case  must  be  considisred  as  the  actual 
tenant  of  the  freehold,  although  his 
right  to  the  possession  was  liable  to  be 
defeated  by  a  failure  to  perform  the  du- 
ties required  of  him  by  the  condition. 
lb. 

9.  Where  the  mortgagor  of  real  es- 
tate appointed  an  agent  to  act  for  him 
in  receiving  the  rents  from  the  tenants, 
and  before  the  rents  had  accrued,  the 
mortgagee  notified  the  agent  to  pay  the 
rents,  when  collected,  to  no  one  but 
himself,  this  was  held  to  be  a  termina- 
tion of  the  tenancy  at  will  of  the  mort- 
gagor,'and  rendered  the  agent  aecountar 
ble  to  the  mortgagee  for  the  subse- 
quently accruing  rents  received  by  him^ 
and  liable  to  be  charged  therefor,  as 
trustee  of  the  mortgagee.  Crosby  4"  ol' 
V.  Harlow  4'<iZf.,499. 

10.  And  if  the  mortgagee  bring  a 
suit  against  the  mortgagor,  and  sum- 
mon such  agent  as  his  trustee  on  ac- 
count of  the  money  thus  received  for 
rent,  the  agent  holding  the  money  for 
the  plaintiff  and  not  for  the  defendant, 
will  be  discharged  as  trustee,     lb. 

II.  A  mortgagee  in  possession  can- 
not he  charged  for  rent  by  the  mort- 
gagor, so  long  as  the  premises  mort- 
gaged remain  unredeemed ;  unless  there 
be  a  special  agreement  between  tha  pai^ 
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ties  to  the  contrary. 
as,  465. 


Weeks  V.  Thorn- 


PA.RTNBR8HIP. 

If  EH  instrument  be  executed  by  one 
of  a  copartnership,  in  the  name  of  the 
£nn,  and  one  seal  only  is  affixed,  and 
this  by  the  consent  of  the  other,  or  if 
tl^re  be  a  subsequent  ratij^cation,  which 
may  be  proved  by  parol,  it  is  sufficient 
to  bind  the  firm.    Pike  ▼.  Bacon,  280. 

2.  A  note,  given  to  J.  M.  P.  and  J. 
W.,  who  were  copartners  in  the  pur- 
chase and  sale  of  lands,  as  the  considera- 
tion of  a  deed  of  certain  land,  was  in- 
dorsed by  one  of  them  by  the  partder- 
sbip  name  of  P.  &  W.,  by  the  prior 
consent  of  the  other  who  was  not  then 
present,  in  payment  of  a  debt  due  by 
fhem  ;  and  it  was  held,  that  the  note 
was  legally  indorsed  and  tranferred 
thereby.    Dudley  v.  LiUkfield,  418. 

3.  Where  a  note  was  signed  by  one 
of  two  copartners  in  trade,  by  the  name 
of  their  partnership  firm,  and  given  as 
the  consideration  for  the  purchase  of  real 
estate,  conveyed  to  both  by  his  procure- 
ment, to  which  the  other  had  never  as- 
scRted,  and  of  which  he  had  no  knov^- 
ledge  until  afterwards,  and  this  transac- 
tion was  wholly  out  of  the  line  of  their 
business,  and-  known  to  be  so  by  the 
payees  ;  but  subsequently  this  partner, 
in  his  own  name  and  nnder  his  own 
hand,  joined  with  the  other  in  a  bond  to 
a  third  person,  stipulating  to  convey  the 
same  land  on  the  performance  of  certain 
conditions,  and  at  the  same  time  disclainr- 
ed  any  interest  therein,  avowed  that  he 
did  it  only  for  the  l^efit  of  his  copartner, 
aAd  declared  that  he  would  never  par- 
ticipate in  the  profits  thereof;  it  was 
held,  that  he  had  so  confirmed  the  do- 
ings of  his  partner,  as  to  be  holden  on 
the  note,     lb, 

4.  Where  a  note,  given  in  the  name 
of  a  partnership,  was  indorsed  for  a 
valuable  consideration  before  it  b^  be- 
come payable,  and  the  indorsoe  had  no 
other  knowledge  of  its  origin,  than  that- 
it  was  given  for  land  purchased,  it  was 
held^  that  this  was  not  sufficient  notice 
to  him ;  that  the  signature  6f  the  part^ 
nership  name  had  been  nnanthonzed. 
lb. 

REPLEVIN. 

In  an  action  by  an  ofilcer  npdn  a  re- 
plevin bond,  where  it  i^peared   that 


the  plaintiff  in  replevin  was  a  wrong- 
doer, having  no  title  to  any  part  of  the 
goods  attached  and  replevied,  and  that 
judgment  was  rendered  for  a  return  of 
the  goods,  and  that  no  return  was  made, 
it  was  held,  that  the  plaintiff  was  enti- 
tled to  recover  the  value  of  the  goods 
replevied,  and  damages  ibr  their  deten- 
tion.    Famham  v.  Moor,  608. 

2.  The  plaintiff  in  the  .suit  od  the 
bond,  who  was  the  officer  making  the 
attachments,  is  accountable  for  the  pro- 
perty to  the  attaching'  creditors  and  their 
debtors,  and  not  to  the  plaintiff  in  re- 
plevin, who  was  a  mere  wrongdoer 
without  title ;  and  a  release  by  ihe  debt- 
ors to  the  officer  of  all  their  claim  to  the 
goods  attached  will  not  enure  to  the 
benefit 'of  the  defendants  in  the  suit 
upon  the  replevin  bond,  and  entitle  them 
to  any  surplus  beyond  the  amount  of 
property  necessary  to  satisfy  the  judg- 
ments in  the  suits  wherein  the  attach* 
roents  were  made,     lb, 

3.  Nor  should  any  deduction  be 
made,  under  such  circumstances,  if  the 
attachments  in  some  of  the  suits  were 
made  afler  the  goods  were  replevied. 
lb,  .  . 

SEAMEN. 

Where  the  sickness  is  occasioned  by 
the  climate,  without  the  fault  of  the  sea- 
man, or  of  the  officers  of  the  vessel, 
the  expenses  of  the  cure,  by  the  mari- 
time law,  are  a  charge  upon  the  vessel. 
Pray  v.  Stinson,  402. 

2.  But  by  the  acts  of  congress  of 
the  United  ^tates,  if  the  vessel  be  fur- 
nished with  a  chest  of  medicines  ac- 
companied with  proper  professional  di- 
rections for  administering  them,  in  ac- 
cordance with  the  provisions  of  th4«e 
acu,  the  bill  of  the  physician  for  attend- 
ance upon  a  seaman,  sick  on  board  at  a 
port,  is  to  be  paid  by  sueh  seaman.    76. 

3.  And  the  rule  is  the  same,  what- 
ever may  be  the  nature  of  the  disease, 
even  if  it  be  a  violent. and  dangeroms 
one,  as  the  yellow  fever,    lb, 

4.  The  desire  of  the  seaman  to  be 
removed  on  shore,  cannot  change  the 
righu  and  the  relations  of  the  parties. 
His  judgment,  in  such  case,  must  neces- 
sarily be  subjected  to  that  of  those  who 
are  by  law  entrusted  with  the  pruden- 
tial concerns  of  the  vessel  and  crew  for 
the  common  good  of  all.    lb, 

5.  Nor  can  the  sickness  and  absance 
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of  the  master  oh  shore  make  a  difier- 
eoce.  The  law  devolves  his  daties, 
donog  such  abseDce,  upon  the  mate, 
vho,  in  the  absence  of  evidence  to  the 
i  cootrary,  it  presumes,  is  able  to  perfonn 
them  properly,     lb. 

6.  Where  it  was  a  proper  case  for 
medical  advice,  and.  the  physician  was 
called,  without  any  request  ftom  the 
seaman,  because  the  danger  was  sucl^ 
that  the  laws  of  the  place,  as  well  as 
ibe  feeliDgs  of  humanity,  required  that 
be  should  be,,  the  law  will  imply  a  pro- 
mise from  him  who  received  the  benefit 
of  the  services,  to  pay  for  them.     lb. 

7.  If  the  laws  of  the  place  require 
that  the  physician's  bills  for  attendance 
upoo  a  seaman  should  be  paid  by  the 
Teasel  before  she  can  leave  port,  and 
the  amount  is  .paid  by  the  master,  it 
mosi  be  considered  as  paid  for  the  sea- 
man's use  during  the  voyage,  in  extio- 
{nuabment  of  so  much  of  his  claims.  In 
t  suit  against  the  owners  for  wages,  it 

I  ia  not,  therefore,  oe^essary  that  such 
payment  should  be  filed  in  set-off.     lb. 

8.  Desertion  of  the  vessel  during 
the  continuance  of  the  contract,  anirho 
wn  revertendi^  and  without  sufficient 
caoae,  connoted  "with  a  continued  aban- 
donment, works  a  forfeiture  of  seamen^s 
vsges  by  the  maritime  law.  Spencer  v. 
£m^m,  519. 

9.  But  when  a  statute  desertion  is 
interposed .  as  a  forfeiture  of  wages, 
tbere  most  be  a  performance  of  the  duty 
lequired  by   the  act  of  congress,   by 

'  natdng  the  proper  entry  on  the  log- 
book,   lb, 

SEISIN    AND  DISSEISIN. 

'  If  the  occupant  admits,  in  writing, 
tbat  the  land  on  which  he  lives  belongs 
to  the  proprietor,  it  is  a  volnntary  sub- 

I  missioD  to  thai  title,  and  a  surrender  of 
uy  rights  acquired  by  prior  possession ; 
tnd  from  that  time,  he  must  be  consid- 
ered as  the  occupant  of  the  land  in  sub- 
mkaioa  to  thai  title,  until  there  be  proof 
of  Borae  liew  act  of  disseisin ;  and  by 
bis  subsequent  possession,  he  will  not 
aoqiuTe  any  title  to  the  soil,  or  to  the 
improvements  upon  it.  Lamb  v.  Fos9^ 
84a 


2.  The  conveyance  of  the  land  to 
another,  where  the  deed  has  not  been 
recorded,  and  where  no  change  in  the 
possession  has  tak^n  place,  is  not  evi- 
dence of  a  new  disseisin,    lb, 

3.  The  disseisor,  having  been  in  by 
disseisin  for  less  than  twenty  years, 
may  put  an  end  to  his  disseisin,  or  trans- 
fer it  to  another,  without  any  convey- 
ance in  writing.     Moore  v.  Moore,  360. 

4.  A  contract  by  a  disseisor  to  pur- 
chase the  land  of  the  owner,  destroys 
all  claim  to  hold  it  adversely,  either  by 
himself,  or  by  those  in  possession,  for 
less  than  twenty  years  anterior  to  him. 
lb.     . 

5.  Where  one  enters  into  the  actual 
posse^aioD  of  land  under  a  deed  thereof 
,in  fee,  and  hol()s  the  same  premises  ad- 
versely to  the  claim  of  any  one  else,  he 
thereby  conmiits  a  disseisin  against  the 
title  of  any  one  not  recognizing  the  right 
of  his  grantor  to  convey  to  him  in  fee. 
French  v.  Rollins,  372. 

STATUTE   OF   FRAUDS. 

If  a  promise  by  the  defendant  to  pay 
the  previously  existing  debt  of  a  third 
person,  be  grounded  upon  the  cpnsider- 
ation  of  funds  placed  in  his  hasds  by 
the  original  debtor,  with  a  view  to  the 
payment  of  this  debt,  as  well  as  upoa 
an  agreement  on  the  part  of  the  plain- 
tiff to  forbear  to  sue,, it  is  an  original 
undertakmg,  and  not  necessarily  to  be 
evidenced  in  writing.  Hilton  v.  Din^ 
more,  410. 

2.  But  it  is  denied,  that  a  promise 
to  pay  the  prior  debt  of  another,  on  the 
consideration  merely  of  forbearance  to 
enforce  payment,  is  valid,  unless  the 
promise  be  in  writing,    lb. 

TENANT   AT   WILL. 

A  tenancy  at  will,  or  from  year  to 
year,  is  determined  by  the  death  of  the 
tenant.    Robie  v.  Smith,  114. 

2.  If  one  occupies  a  portion  of  the 
premises  under  a  verbal  agreement  with 
the  tenant  at  will,  his  right  to  occupy 
ceases  as  the  death  of  the  tenant  at  will, 
and  he  ia  i^ot  entitled  to  notice  to  quit 
before  an  entry  ihto  the  premises,  by  the 
owner,    lb. 
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A  Treatise  on  the  Practice  or  the 
Court  OF  Chancery,  with  an  Ap- 
pendix OF  Precedents.  By  Oliver 
L.  Barbour,  Counsellor  at  Law.  In 
two  Tolumes.  Albany,  W.  and  A. 
GWuld  &  Co.;  New  York,  Gould, 
Banks  &  Co.     1844. 

We  are  free  to  confess,  that,  on  first 
seeing  this  great  book,  our  preposses- 
sions were  against  it.  We  shrunk, 
with  something  like  want  of  heart,  from 
its  ponderous  size.  It  seemed  a  sort 
of  mare  magnum,  into  which  we  were 
loath  10  enter.  But  a  careful  examina- 
tion of  its  massive  contents  has  led  us 
to  the  conclusion  that  it  is  a  thorough 
cdllection  of  the  rules,  principles,  and 
cases,  which  illustrate  the  practice  in 
chancery,  embracing  the  results  of  the 
English  writers  and  decisions  on  the 
subject,  in  ooniunction  with  the  adjudi- 
cations in  the  TJnited  States,  particularly 
in  New  York,  to  which  state  the  author 
belongs.  It  may  be  termed  a  digest  of 
these  matters ;  for  the  author  seems  to 
have  been  content  in  bringing  together, 
from  different  quarters,  the  illustrations 
of  the  subject,  combining  them  into 
a  sort  of  a  juridical  mosaic,  like  a  tes- 
sellated pavement — '*  here  a  bit  of  black 
stone,  and  there  a  bit  of  white  stone.*' 
He  has  not  entered  into  any  elementary 
expositions,  nor  has  he  indulged  in  any 
commentary  on  the  rules. 

The  work,  then,  does  not  lay  claim  to 
a  place  among  philosophical  treatises, 
wherein  the  subject  is  drawn  from  the 
depths  of  reason,  as  well  as  from  the 
cisterns  of  the  law.  Nor,  in  its  arrange- 
ment and  analysis  of  the  authorities, 
has  it  the  close  and  well- woven  texture 
which  distinguishes  the  masterly  trea- 
tise of  Tidd  on  the  practice  of  the 


courts  of  common  law.'  But,  though 
we  cannot  rank  it  high  among  contribu* 
tions  to  the  science  of  jurisprudence, 
still  the  author  deserves  the  thanks  of 
all  engaged  in  the  practice  of  chancery, 
for  an  important  companion  and  guide 
in  their  labors.  The  English  treatises 
on  the  subject  are  notoriously  unsatis- 
factory to  the  practitioners  in  our  coun- 
try. The  treatise  of  Mr.  Hofifman  too 
often  fails  to  enlighten  the  path  which 
his  English  brethren  have  left  in  obscuri- 
ty. The  present  work  is  larger  and 
more  compirehensive  than  any  of  its 
predecessors,  and,  in  th^  courts  of  our 
country,  will  be  found-to  possess  a 
higher  practical  value. 

But,  as  a  manual,  or-  hand-hook  of 
practicey  it  is  open  to  two  objections, 
which  may  be  easily  corrected  in  a  sub- 
sequent edition,  or  even  in  the  unbound 
sheets  of  the  present  edition.  Theie  is 
no  table  of  cases  cited  —  an  omission 
which  it  is  difficult  to  account  for,  and 
the  importance  of  which,  in  k  work  like 
the  present,  cannot  be  overrated.  By 
means  of  the  table  of  cases,  the  prac- 
titioner, in  the  hurry  of  sudden  refer- 
ence, arrives  at  the  text  which  he  seeks. 
In  presenting  these  extensive  volumes, 
embracing  more  than  fourteen  hundred 
pages,  without  this  essential  means  of 
using  them,  Mr.  Barbour  has  treated 
the  profession  as  the  crane  entertained 
the  fox  in  the  fable.  The  other  objec- 
tion, to  which  we  have  alluded,  is  of  a 
similar  character.  Instead  ()f  one  index 
to  the  whole  work,  we  are  presented 
with  an  index  for  each  volume  ;  but  we 
beg  leave  to  say,  that,  in  this  case,  one 
would  be  better  than  two. 

The  work  is  divided  into  six  books, 
for  the  purpose  of  marking  the  several 
stagfss  of  a  suit,  or  indicating  the  nature 
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of  the  proeeediDffs  treated  of.  These 
books  are  divided  into  chapters,  which 
are  sobdivided  into  sections. 

"The  First  Book  describes  the 
method  of  instituting  and  defending  a 
suit  in  the  court  of  chancery,  and  the 
mode  of  conducting  it,  from  its  com- 
meocemenc  to,  and  indodiog  the  de- 
cree. 

"  The  Second  Book  details  the  pro- 
eeedings  subsequent  to  the  decree. 
The  Tarioos  chapters  of  this  book  de- 
scribe the  practice  upon  appeals,  the 
method  of  executing  decrees,  and  the 
proceedings  under  decrees  and  orders, 
embracing  issues  at  law,  feigned  issues, 
actions  at  law,  and  proceedungs  in  the 
Master's  office. 

"The  Third  Book  is  a  sort  of  om- 
wan  goiherum,  embracing  vanous  mat- 
ters which  could  not  well  be  introduced 
into  either  of  the  preceding  books,  with-' 
out  interrupting  the  regular  chain  of 
proceedings.  The  several  chapters  of 
thb  book  describe  the  points  of  practice 
arising  upon  the  Tarioos  interlocutory 
a{>p}icalioos,  and  other  incidental  pro- 
ceedings which,  fh)ra  time  to  time,  oc- 
cur in  the  progress  of  a  cause ;  such  as 
motions,  petitions,  affidavits,  injunctions, 
Be  exeats,  receivers,  abatement  and  re- 
vivor, Ac. 

"The  FotTRTH  Book  relates  to  the 
difierent  kinds  of  bills;  the  object  of 
which  is,  without  encroaching  too  much 
spon  the  subject  of  pleading,  to  describe 
the  peculiar  practice  incident  to  each 
i^tecies  of  bill. 

"The  Fifth  Book  .embraces  pro- 
ceedings in  special  cases,  such  as  suiu 
by  judgment  creditors^  soits  relating  to 
mortgages,  proceedings  by  and  against 
infiutts,  proceedings  respecting  idiots, 
bsatics,  and  habitual  drunkards,  bills 
ibr  divorce,  contempts,  partition  suits, 
proceedings  to  prove  w  lite  in  the  court 
of  chancerj^,  &c. 

"The  Sixth  Book  relates  to  costs, 
the  most  iaiportant  branch  of  the  whole 
tobject,  as  it  will,  perhaps,  be  consid- 
ered. 

"  The  first  three  books  are  contained 
in  the  first  volume,  and  the  remainder 
m  the  second.  The  text,  or  treatise,  is 
followed  by  a  collection  of  forms.  These 
have  be^n  collected  from  various  sources, 
aad  have  been  prepared  with  great  care, 
asd  with  a  view  to  conciseness.  They 
an  anaoged  in  the  same  manner  as  the 
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treatise,  by  bool^  Snd  chapters  corre^ 
spending  with  those  in  the  body  of  the 
work.*' 

We  are  already  indebted  to  Mr.  Bar- 
bour Cor  an  bk^uity  Digest,  in  three  vol- 
umes, to  which  he  has  recently  published 
a  Supplement ;  and  we  congratulate 
him  on  the  successful  completion  of  the 
present  useful  and  extensive  work.  *'  I 
have  endeavored,"  he  says,  in  bis  Pre- 
face, **lo  make  it,  in  some  measure, 
worthy  of  acceptance  by  the  bar  of 
New  York;  and,  if  it  shall  be  so  con- 
sidered, I  ask  no  higher  honor."  It 
were  a  worthier  aim  in  the  author  to 
have  composed  his  work  with  a  view 
to  the  iohoU  country^  and  not  to  have 
felt  so  much  honor  in  making  himself 
acceptable  to  a  mere  section^  however 
large  and  powerful.  But,  we  repeat, 
the  work  will  be  practically  useful^  be- 
yond any  other  on  the  subjeot,  wher^ 
ever,  in  any  part  of  the  country,  the 
practice  in  chancery  is  cultivated ;  and 
Mr.  Barbour  may  learn  that  the  applause 
of  the  profession  of  the  whole  coun- 
try is  a  "higher  honor*'  than  the 
"  scanty  rill  '*  of  favor  which  may  bul^- 
ble  over  from  any  single  state  in  the 
Union. 

Thoughts  on  the  proposed  Aknsxa- 
TioN  of  Texas  to  the  United 
States.  Fiist  published  in  ihe 
New  York  Evening  Post,  under  the 
signatare  of  "Veto."  New  York« 
Printed  by  D.  Fanshaw.  1844.  — 
pp.  66. 

We  judge,  from  ex  yedt  testimeny, 
that  this  is  the  production  of  I'heodore 
Sed^ick,  Esq.,  of  New  York.  We 
have  read  it  with  high  gratification, 
and  do  not  hesitate  to  pronounce  an 
opinion  that  it  is,  on  the  whole,  the 
most  complete,  most  American,  and  sat- 
isfactory discussion  of  this  question  that 
has  yet  appeared.  The  writer  enters 
into  the  constitutional  question  with 
much  abifity,  and  calmly  exposes  all 
Ihe  difficulties  with  which  the  recent 
action  of  the  executive  on  this  subject 
are  attended.  He  ukes  a  manly  view 
of  the  present  relations  between  this 
country  and  Mexico,  and  urges,  with 
fervid  eloquence,  the  maxim  of  Rome, 
parcer6  subjectis  et  debellare  iitperbos; 
while  he  seems  to  think,  that  with  as, 
the  nde  has  been  reveijsed. 

14 
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7b  the  Editor  q/  ihe  Law  Reporier. 

New  Hampshire  Reports.  —  In  a 
critical  notice  of  the  10th  volume  of  tlie 
New  Hampshire  Reports,  inserted  in 
the  last  number  of  the  Law  Reporter, 
the  reviewer  says,  **  Descending  from 
things  to  words,  we  would  fain  inquire 
how  the  supreme  c<iurt  of  New  Hamp- 
shire could  lend  its  sanction  to  the  use 
of  a  bart^arism  like  *  loaned  *  ?  *'  adding, 
after  an  admission  that  the  word  is  not 
without  something  like  American  usage 
io  its  favor,  **  The  verb  1t>  loan,  irt  all 
its  inflections,  is  not  only  vicious  in  re- 
spect^ of  taste,  but  it  is  superfluous. 
We  trust  it  will  he  discountenanced 
firom  the  bench." 

As  this  criticism  takes  the  shape  of  a 
qaestiou,  it  may  be  proper  to  give  it  an 
answer.  Webster,  in  his  Dictionary, 
large  octavo  edition,  1841,  sets  down 
**  loan  ^*  as  a  verb,  as  well  as  a  noun : 
and,  after  stating  the  derivation  and 
definition,  he  gives,  as  an  example  of 
its  use,  *'  Bills  of  credit  were  issued, 
to  be  loaned  on  interest :  "  and  then 
cites,  as  authorities,  ^^  Ramsay,  Kent, 
Laws  of  the  United  States,  Stat,  of 
Omn.  4  and  of  Neio  York, '  * 

*'  To  loan "  is  likewise  found  in 
Johnson's  Dictionary,  by  Todd,  Bos- 
ton edition,  1828,  and  is  there  marked 
obsolete  by  Mr.  Todd.  And  Webster, 
under  the  word  '*  lend,"  says,  **  Lend 
is  a  corrupt  orthography  of  len,  or  loan, 
or  derived  from  it."  It  would  seem, 
from4his,  that  loan  is  an  ancient  Eng- 
lish verb,  for  which  lend  has  been  sub- 
stituted in  England,  either  by  derivation 
or  corruption ;  and  if,  in  this  way,  loan 
has  become  obsolete  there,  that  fact 
will  not  prove  that  it  is  not  pure  Eng- 
lish, derived  from  the  Saxon.  In  fact, 
the  autliority  of  Mr.  Todd  may  well 
settle  the  matter,  without  reference  to 


Webster.  If  loan  was  once  a  regular 
English  verb,  it  is  so  still.  No  **  con- 
vocation "  of  critics  has  ever  struck  it 
out  of  existence.  If  it  has  heretofore 
fallen  into  desuetude,  so  that  there  hss 
been  a  time  when  the  use  of  it  might 
have  been  supposed  to  be  in  bad  taste, 
there  is  no  canon  of  criticism  which 
prohibits  its  revival,  even  on  the  west- 
ern shores  of  the  Atlantic 

But,  as  these  considerations,  in  addi- 
tion to  the  admission  of  the  reviewer, 
that  this  word  has  something  like 
American  usage  for  its  support,  may 
not  he  deemed  sufficient  to  excuse  its 
use  in  the  New  Hampshire  Reports,  it 
will  not  be  amiss  to  record  the  result 
of  a  very  short  ^arch  in  other  volumes 
of  reports. 

"  To  loan  "  is  used  by  Mr.  Chancel- 
lor Walworth,  7  Painre's  Rep.  416, 417, 
559 ;  Mr.  Justice  Oakley,  1  Hairs  Sup. 
C.  Rep.  556 ;  and  Pr.  Curiam,  2  Hall's 
Sup.  C.  Rep.  519. 

'*  Loaning "  may  be  found  in  the 
opinions  of  Mr.  Chancellor  Kent,  5 
Johns.  Ch.  Rep.  134 ;  Mr.  Chief  Jus- 
tice Jones,  1  HalPs  Sup.  C.  Rep.  531 ; 
Mr.  Chief  Justice  Nelson,  2  HUKs  N. 
Y.  Rep.  501;  Mr.  Justice  Cowen,  4 
Hill,  219:  Mr.  Justice  Sutherland,  13 
Wend.  Rep.  510,  514 ;  Mr.  Justice 
Oakley,  2  Hall,  550;  and  Mr.  Justice 
Collamer,  7  Vermont  Rep.  464.  And 
the  use  of  the  precise,  obnoxious  bar- 
barism, **  loaned,*^  has  the  sanction  of 
Mr.  Chancellor  £.ent,  5  Johns.  Ch. 
Rep.  135 ;  Mr.  Chancellor  Walworth,  7 
Paige's  Rep.  415,  416,  559 ;  9  Paige*s 
Rep.  480;  Mr.  Justice  Cowen,  21 
Wend.  Rep.  105 ;  23  Wend.  80 ;  the 
reporter,  I.  L.  Wendell,  Esq.,  in  the 
statement,  24  Wend.  233  ;  Mr.  Justice 
Oakley,  1  Hall,  558 ;  Professor  Green- 
leaf,  in  th^  abstract,  1  Green  Rep.  167; 
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Mr.  Chief  Jastioe  Mellen,  6  Green.  37 ; 
Mr.  Justice  Shepley^  2  Shepley^s  Rep. 
^ ;  Mr.  Chief  Justice  Williams,  6 
Vermont  Rep.  557  ;  the  reporter,  G. 
B.  Shaw,  d»q.,  in  the  abstract,  11  Ver* 
moot,  300  ;  Mr.  Justice  (afterwards 
Cbief  Justice)  Swift,  5  Day*s  Rep. 
103,  104,  105 ;  Mr.  Justice  Reeve,  S, 
C  106,  107,  108;  the  reporter,  T. 
Daj,  Elaq.,  in  the  abstracts,  6  Conn. 
Rep.  181,  and  7  Conn.  409  ;  Mr.  Chief 
Jostiee  Parker,  o(  Massachusetts,  15 
Mass.  Rep.  462, 463  ;  Mr.  Justice  Put- 
nam, 11  Pick.  Rep.  188;  and  last, 
tboai^  not  least,  of  Mr.  dprague,  and 
of  Mr.  Fletcher,  arguendo ^  2  Sumner *s 
Rep.  165,  166;  and  Mr.  Justice  Story, 
S.  C.  178,  180,  188.  If  it  mfay  be 
supposed  that  the  published  arguments 
of  the  counsel,  in  this  last  case,  were 
drawn  up  by  ih&  accomplished  coun-^ 
aellor  and  scholar  who  then  filled  the 
office  of  reporter,  perhaps  the  authority 
is  none  the  less  stringent  upon  the  ptes^ 
est  occasion. 

The  instances  of  this  use  could  be 
nmluplied  to  any  desired  extent ;  but,  if 
there  is  not  here  a  sufficient  weight  of 
authority  to  excuse  Mr.  Chief  Justice 
Parker^'Of  New  Hampshire,  in  follow- 
ing the  precedents^  he  will,  unquestion- 
ably, bear  his  due  proportion  of  the 
eeosare  rery  cheerfully,  if  the  author 
of  the  criticism  will  distribute  it,  impar- 
tially, among  all  th^  offenders,  wherever 
tbey  are  (bond. 

For  the  ofience  of  copying  the  word 
**imd  "  from  a  deposition,  without  in- 
sertion after  it  the  word  ^^  himself ^''^ 
(charitably  attributed,  in  the  same  no- 
tice, to  an  error  of  the  press,  substi- 
totin^  ooe  word  for  another^)  let  the 
ofender  be  in  misericordia.  But  the 
pbrase,  '*  he  laid  down  upon  the  side 
of  the  bed,"  was  used,  to  express  the 
idea  that  the  paity  placed  himself  on  the 
bed  ;  and  as  Webster,  under,  the  verb 
*'^,"  gives,  as  instances  of  its  use, 
"  Tjo  lay  one's  self  down,  to  commit  to 
repose ; '  I  will  both  toy  me  down  in  peace 
and  sleep,'  Ps.  iv. ;  "  and  as  this  use 
of  iaid  is  found,  in  divers  instances,  in 
the  Scriptures,  to  go  no  farther,  (**  he 
laid  him  down  again,"  1  Kings  xix.  6  ; 
**  be  laid  him  down  upon  his  bed,"  1 
Kings  xxi.  4 ;  *'  I  laid  me  down  and 
slept,'*  Pa.  iii.  6,)  perhaps  the  omis- 
«oa  of  himself,  which  is  necessarily  un- 


derstood, may  be  regarded,  not  as  a  fel- 
ony, but  as  a  mere  misdemeanor. 

Having  answered  one  question,  may 
the  writer  be  permitted  to  ask  another. 
If  *^  the  Supreme  Court  of  Massachu- 
setts has  aJways  been  an  able  and 
learned  tribunal,"  and  never  *' stood 
higher  than  at  the  present  time ; "  if 
**  the  several  members  of  the  court  are 
eminently  able  men,"  and  **  the  essen- 
tial qualities  of  the  judicial  character 
may  be  found  in  large  measure  upon 
the  bench  "  there ;  (vide  the  same  num- 
ber of  the  Law  Reporter,  p.  12 ;  and 
the  writer  heartily  concurs  in  this  com- 
mendation ,)  and  if,  in  fact,  the  refer- 
ences to  legal  authorities,  prior  to  the 
reign  of  George  III.  and  extending 
back  to  the  time  of  Dyer  and  Cdke, 
which  are  to  be  found  in  the  opinions 
of  the  court,  vol.  10  New  Hampshire 
Reports,  are  more  than  double  in  numr 
ber  to  those  found  in  the  opinions  in 
'4th  Metcalfe  Reports,  —  may  not  the 
Superior  Court  of  New  Hampshire,  so 
far  as  that  volume  is  concerned,  be  sup- 
posed to  have  made  a  sufficient  **  refer- 
ence to  the  ancient  springs  of  juridical 
science  "  ?  or  ought  they,  notwithstand- 
ing, to  be  subjected  to  the  imputation 
that  **  their  learning  does  not  show  the 
taste  and  tincture  of  the  soil  of  a  dis- 
tant antiquity  "  ?  ♦  #  • 

License  to  retail  Spirituqus  Li- 
quors. —  Many  months  ago  we  cut  from 
a  South  Carolina  newspaper,  the  notice 
of  a  trial  in  that  state,  at  the  **  Orange- 
burgh  Fall  Term.  1842,"  of  the  case 
of  the  Siaie  v.  Chartrand^  which  in- 
volved a  point  of  some  interest.  The 
paper  got  mislaid,  and  it  was  only  very 
recently  that  we  have  discovered  it; 
but  the  case  seems  of  sufficient  import^ 
ance  to  merit  a  notice  here. 

It  appeared  that  for  the  last  two  years, 
the  commissioners  of  roads  in  Orange- 
burgh  palish  had  absolutely  refused  to 
grant  any  license  to  retail  spirituous  li- 
quors. The  defendant,  after  having  pte- 
sented  his  bond,  (with  ample  security,) 
and  after  having  strictly  and  fully  com- 
plied with  every  requisition  of  the  law, 
and  being  informed  by  the  board  of  com- 
missioners that  they  had  resolved  to 
refuse  all  applications,  no  matter  how 
unexceptionable  the  applicant  might  be; 
proceeded  to  retail  without  a  Hceoee. 
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The  ooramiseAoiters  caused  him  to  he 
indicted,  with  a  view  to  test  their  au- 
thority —  contending  that  they  were  au- 
thorixed  not  only  to  exercise  discretion 
tit  grantiA^  applications  for  licenses,  hot 
slso  to  refuse  exercising  the  power  at  all. 

The  defendant  insisted,  1.  That  ao- 
eordiaflf  to  the  express  terms  of  the  act, 
the  sole  and'  exclusive  power  of  grant- 
ing license  was  vested  in  the  eommis- 
sioners  of  roads,  who  were  hoond  to 
hear  alt  applications  for  licenses,  and  to 
grant  or  reject  such  license  or  licenses 
as  to  them  should  seem  proper  —  that  ' 
the  discretion  vested  in  the  comn^ission- 
ers  was  a  legal  discretion  to  prevent 
irregalarities,  but  not  to  give  the  right 
6f  suppressing  all  houses  of  retailers, 
without  distinction  of  persons.  That 
hi  making  a  rale  to  grant  no  licenses, 
the  commissioners  not  only  violated  the 
private  rights  of  the  citizen,  but  usurped 
a  power  which  belongs  to  the  legisla- 
ture cmly.  2.  That  the  commissioners 
having  thus  refused  to  exercise  the 
powers  v^ted  in  them  and  rendered  it 
impossible  for  the  defendant  to  procure 
a  license,  he  w^s,  on  strictly  legal  prin- 
ciples, justified  in  retailing  without  a 
license.  3.  That  in  any  aspect  of  the 
easej  the  jury  were  judges  alike  of  the 
fact  and  the  law,  and  were  bound  (in 
extreme  cases  like  the  present)  at  once 
to  protect  the  rights  of  the  defendant, 
and  to  vindicate  the  authority  of  the 
legislature. 

BtrrLtR  J.,  charged,  1.  That  the  com- 
missioners were  bound  to  execute  in 
g«M>d  faith  the  power  vested  in  them. 
And  that  they  had  no  authority  to  reject 
all  applications.  Thus  fully- sustaining 
the  first  ground  of  the  defence  ;  but  2. 
That  the  refusal  of  the  commissioners 
to  act  was  no  defence  against  the  charge 
of  retailing  without  a  license  ;  that  the 
defe^ant  had  violated  the  law  and  was 
guilty.  The  jury  aAer  a  deliberation 
of  several  hours  returned  a  verdict  of 
"Not  Guilty." 

Lord  Eldon.  —  This  distinguished 
man  wab  born  at  Newcastle;  June  4th, 
1751.  William  Scott,  afterwards  Lord 
Stowell,  was  his  elder  brother.  Their 
father  was  a  dealer  in  coals  ai  New- 
castle  ;  and  their  career  is  supposed  to 
illustrate  the  open  avenue  to  distinctioo 
ni^der  the  British  constitutioa^    Their 


advantages  may  have  been  petty  com- 
pared with  the  influences  which  sur- 
round the  early  life  of  most  of  those 
who  acquire  conspicuous  place  in  Eng- 
land ;  but  the  sons  of  a  coal  merehaot, 
grounded  at  an  early  age  in  the  classics, 
and,  while  still  In  boyhood,  matriculated 
at  Oxford,  cannot  seem,  to  American 
observation,  to  have  wanted  any  of 
those  early  advantages  which  justly  se- 
cure futsre  success.  After  his  course 
at  the  uinversity  wss  completed,  Mr. 
John  Scott  read  lectures,  a^  the  deputy 
of  Sir  Robert  Chambers,  the  Vineriaa 
Professor  of  Common  Law,  throughout 
the  years  1774-76.  He  was  called  to 
the  bar  Feb.  0th,  1776 ;  and  it  is  said 
that  he  gave  the  fruits  of  the  first  year 
of  his  professional  life  for  pocket  money 
to  his  wife.  She  received  half  a  guinea. 
But,  very  soofi,  he  acquired  a  large 
practice,  and  the  favor  of  Lord  Thur- 
low.  In  June,  1788,  he  wias  mide 
Solicitor  Greneral,  and  knighted.  In 
Feb.,'  1793,  on  the  promotion  of  Sir 
Archibald  Macdonald  to  the  office  of 
Chief  Baron  of  the  Exchequer,  Sir 
John  Scott  became  Attorney  General, 
and,  very  soon  afterwards,  commenced 
the  important  state  prosecutions  against 
Hardy  and  Home  Tooke.  On  the  death 
of  Sir  James  Eyre,  in  July,  1799,  be 
was  raised  to  the  peerage,  as  Baron 
Eldon,  and  appointed  to  the  vacant 
office  of  Chief  Justice  of  the  Common 
Pleas.  In  the  spring  of  1801,  on  the 
retirement  of  Mr.  Pitt's  administration, 
he  was  advanced  to  the  post  of  Lord 
High  Chancellor.  On  the  accession  of 
the  Whigs  to  po^er,  he  resigned  the 
Great  Seal,  Feb.  7th,  1806,  giving  place 
to  Lord  Erskine.  He  resumed  it  April 
Ist,  1807,  from  which  time  he  main- 
Uined  his  seat  on  the  woolsack  till 
April  30th,  1827,  being,  altogether,  a 
period  of  nearly  twenty-five  years — a 
larger  service  than  was  allotted  to  any 
of  his  predecessors.  It  was  so  long  as 
to  be  called,  in  derision,  by  Jeremy 
Bentham,  **the  reign  of  John  the  Se« 
oond."  The  cases  in  which  be  gave 
judgment  occupy  upwards  of  thirty  vol- 
umes. They  abound  in  learning,  and 
in  the  resulu  of  a  keen  and  discrimi- 
nating mind,  directed  by  industry  and 
conscientiousness. .  He  died  Jan.  13th, 
1838.  ^  [Sumner's  editioa  ef  Vesey, 
vol.  i.  p.  80.] 
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Lord  BROtOHAK.  —  Our  readers  may 
remember  that  Lord  Brougham,  several 
mooihs  affo,  made  cumplaiut,  in  the 
tiuQse  of  Lords,  aod  indulged  in  severe 
threats,  at  some  remarks  io  the  London 
£xaniiDer.  It  is  supposed  that  the  arti- 
cle to  which  his  lordship  referted  was 
one  upon  the  law  of  Ubel,  which  con- 
tmioed  the  following  passage :  ''There 
are  men  —  not  poor  scribblers,  but  in 
liigh  places-^  who  have  converted  their 
powers  of  speech  to  what  the  libeller 
lus  t4imed  his  pen,  and  the  l^ighway- 
BSD  his  pistol.  Disappointed  of  what 
they  have  wanted,  they  have  renounced 
truth,  and  resorted  to  every  malignant 
pretence  for  the  gratification  of  their 
spleen  ;  and,  in  showing  how  injurious- 
ly they  could  use  their  powers,  in  their 
-vengeance  on  those  who  had  slighted 
them,  they  have  also  conveyed,  broadly 
enough,  the  menace  to  the  other  side, 
of  what  they,  too,  might  expect,  if  the 
appointment  desired  and  labored  ibr  by 
all  dirty  work  should  be  refused .  What 
matters  it  whether  the  man  who  inti- 
xnates,  '  give  me  what  I  want,  or  I  will 
'  is  a  pressman  or  a  peer  ?    The 


^aracter  of  the  conduct nIs  of  one  com- 
plexion. What  matters  it  whether  a 
system  of  detraction  and  abuse  origi- 
aates  in  the  disappointment  of  a  high 
oflice  or  of  a  paluy  bribe  \  The  vice  is 
the  same  in  either  case,  the  motives  only 
difiering  according  to  the  spheres  of 
action.  The  one  does  the  thing'  by 
word  of  mouth ;  the  other,  by  pen.  Let 
them  change  places,  and  they  wouM 
flange  parts,  not  morals,  and  the  great 
man  would  be  the  little  corrupt  libeller, 
and  the  little  corrupt  libeller  would  be 
the  renegade  orator,  with  a  tongue 
serving  every  purpose  but  truth— ^ the 
iDstmment  of  the  meanest  spite  on  the 
one  hand,  and  of  the  meanest  fawning 
and  subserviency,  for  the  meanest  am- 
biticHiy  on  the  other.  According  to  the 
Scotch  proverb,  that  *xhe  fastest  thief 
cries  loudest  fie,'  it  will  always  be  seen, 
that  the  man  most  boisterous  in  his  cen- 
sures of  the  abuses  of  the  press  presents 
the  foulest  eiamplee  of  the  very  vices 
against  which  he  rages.'* 

Case  of  Abner  Rogers.  ^  This 
ttiai  for  murder,  which  recently  took 
pisee  in  Boston,  and  lesulted  in  the 
acquittal  of  the  defendant,  was  highly 
XDterestiDg    and    important,   involving 


some  of  the  most  difficult  points  in  the 
criminal  law  of  insanity.  Rogers  was 
a  convict  in  the  state  prison,  and  mur- 
dered the  wardes,  by  stabbing  him  in 
the  throat  with  a  knife.  The  pfaysiciait 
of  the  prison  had  never  saspeoted  him 
of  insanity,  and,  before  and  after  the 
deed,  there  were  none  of  the  marked 
symptoms  that  ssually  give  evidence 
of  that  disease.  But  the  most  ski'ful 
physicians,  who  had  had  great  expe- 
rience on  the  subject,  after  «  carefol 
eaaniinatiofi  of  the  prisoner,  were  sf 
Opinion  that  he  was  acting  under  the 
influence  of  insanity.  Having  heard  a 
large  portion  of  the  evidence  at  the  first 
trial,  we  had  no  doubt  of  the  justice  of 
this  conclusion ;  but  we  were  equally 
sure  that,  if  the  case  had  been  tried  tea 
years  ago,  when  this  subject  was  less 
understood  than  at  present,  there  would 
have  been  a  conviction. 

At  the  first  trial,  the  jury  were  una^ 
ble  to  agree.  At  the  second .  trial,  the 
prisoner  was  acquitted,  and  was  sent  to 
the  insane  asylum  at  Worcester.  After 
residing  there  awhile,  Rogers  jumped 
out  of  a  window,  and  was  so  much  in- 
jured that  he  soon  died.  The  manner 
of  his  death  does  not  fully  clear  up  the 
doubt  in  his  case,  because  he  had  made 
various  efforts  to  escape,  and  his  jump* 
ing  from  the  window  may  have  been  for 
the  same  purpose.  Our  readers  will  be 
glad  to  learn  that  the  able  counsel  for 
the  defendant,  George  T.  Billow  and 
George  Bemis,  Esqs.,  have  prepared  a 
very  full  report  of  the  case  for  the 
press. 

English  Common  Law  Reports.  — 
We  are  glad  to  learn,  by  a  circular  of 
Messrs.  1 .  &  J.  W.  Johnson,  law  book- 
sellers' in  Philadelphia,  that  they  have 
abandoned  the  old  plan  of  condensation 
in  their  editipn  of  the  English  Common 
Law  Reports,  and  have  commenced  to 
reprint  the  English  volumes  entire,  giv^ 
ing  every  case  in  full,  together  with  the 
separate  list  of  cases  and  index  to  each 
English  volume.  Each  American  vol- 
ume will  contain,  as  heretofore,  two  of 
the  English ;  and,  though  the  amount 
of  matter  furnished  will  be  very  greatly 
increased,  no  additibn  will  be  made  to 
the  price.  We  are  also  informed  that 
a  general  index  is  now  preparing  by  a 
member  of  the  Philadelphia  bar.  It  is 
stated  that  the  various  heads  will  be  so 


Digitized  by  VjOOQ IC 


110 


INTELLIGENCE  AND  MISCELLANY. 


arranged,  and  the  references  made  so 
minute  and  thorough,  as  to  lay  open,  in 
the  clearest  possible  manner,  the  vast 
body  of  authorities  now  contained  in 
these  volumes.  Forty-one  volumes  of- 
the  English  Common  Law  Reports  have 
already  been  published  in  this  country, 
containing  the  cases  decided  from  1813 
to  the  present  time,  and  the  enterprise 
has  always  been  regarded  with  high 
favor  by  the  profession.  The  determi- 
nation of  the  publishers  to  print  the 
whole  of  the  English  volumes  on  this 
present  plan,  removes  the  only  objection 
that  we  have  ever  heard  urged  to ,  the 
work. 

In  Bankruptcy.  — Oar  present  num- 
ber contains  a  report  of  the  case'  of 
Kittredge  v.  Warren,  in  which  the  su- 
perior court  of  N%w  Hampshire  estab- 
lish a  doctrine,  conflicting,  in  some 
respects,  with  that  of  Mr.  Justice 
Story  in  Ex  Parte  Foster,  (5  Law  Re- 
porter, 65.)  While  these  sheets  are 
passing  through  the  press,  a  case  in 
bankruptcy,  from  New  Hampshire,  in- 
volving the  question  as  to  the  effect  of 
an  attachment  on  mesne  process,  has 
been  argued  before  that  judge,  upon 
adjournment,  and  he  has  delivered  an 
elaborate  opinion,  which  will  appear  in 
our  next  number.  He  confirms  the 
whole  matter  settled  in  Ex  Parte  Fos- 
ter, (5  Law  Rep.  65 ;)  in  Re  Mug  gride, 
(6  Law  Rep.  351 ;)  in  Re  Cook,(b  Law 
Rep.  443 ;)  and  the  more  recent  case  of 
Vose;  and  states  that,  the  more  he  re- 
flects upon  the  doctrines  stated  therein, 
the  more  he  is  satisfied  thift  they  con- 
form to  the  true  intent  and  objects  of 
the  bankrupt  law,  atid  that  he  adheres 
to  them  with  undoubting  confidence. 


»pttJ».Jot. 

It  nemeth  that  thb  word  fto^pM,  U  In  Boflbh  •  poddinf  | 
ht  in  tbii  puddlnf  b  no  coininonlj  put  one  tt.inr  alone,  but 
M0  ttainf  With  oUier  thioga  put  tofWkar.  —  JUtf «l0fs  S  ^ 
179  a. 

A  Bocietv  hat  been  formed  ra  England, 
called  "  'Hie  Society  for  promoting  the 
Amendment  of  the  Law " ;  the  principal 
objects  of  which  are^  to  assiitt  all  useful 
reforms  in]  the  law,  to  collect  information 
on  all  subjects  connected  with  law  reform, 
and  to  undertake  a  communication  wilh  the 
proper  authorities  in  other  countries  on  these 
subjects.  The  society  is  to  consist  more 
especially  of  lawyers  in  actual  practice,  law- 
yers who  have  accepted  judicial  situations, 


or  who  have  retired  from  practice,  and  gen- 
tlemen who  have  given  attention  to  the  sub- 
ject of  jurisprudence,  and  who  are  disposed 
to  promote  the  objects  of  the  sociely ;  with- 
out reference  to  anv  particular  party.  Lord 
Brougham  is  President  of  the  society ;  and 
among  the  honorary  members  are  the  Lord 
Chancellor  Lyndhurst,  Lord  Chief  Justice 
Denman,  Lord  Langdale,  Master  of  the  Rolls, 
Lord  Jeffrey,  Lord  Cottingham,  librd  Mur- 
ray, M.  Guizot.  M.  Dupin,  M.  Savigny,  of 
Berlin,  Chancellor  Kent  and  Mr.  Justice 
Story  of  the  United  Slates,  and  Professor 
Mittermaier,  of  Heidelberg. 

The  following  burst  of  eloquence  was  re- 
cently heard  from  the  counsel  for  the  plain- 
tifi*,  in  the  trial  of  an  action  of  trespass,  for 
taking  goods  exempted  by  law  from  attach- 
ment: "  Gentlemen  of  the  jury,  taking  anv 
criterion,  by  which  you  may  consider  a  stand- 
ard for  judginff  what  is  furniture  or  not,  these 
articles  are  all  s^irept  under  the  same  predic- 
ament.   Gentlemen  of  the  jury,  this  is  a 

question  of  ffreat  public  interest.    Every  one 

of  you,  genlTemen 1  hope  you  will  never 

be  m  need  of  it but  I  and  every  other 

man  may  have  an  interest  in  this  ouestion. 
A  man's  right  to  have  #50  worth  of  rumiture 
is  paramount  to  his  right  to  pay  his  debts.*' 

On  an  application  made  to  Judre  Chase,  in 
the  course  of  a  cause,  the  plaintiff's  attorney 
presented  bis  own  affidavit,  whith  he  had 
taken  care  to  make  quite  full  enough.  The 
afiidavit,  havihg  ^een  read,  the  judge  thus 
addressed  the  learned  coimsel,  in  the  face  of 
a  crowded  audience :  "  Sir,  you  have  laid  me 
under  a  particular  obligation.  In  that  afiida- 
vit, you  have  sworn  to  a  point  of  law  which 
I  bad  been  doubting  about  for  twenty  years." 

Some  ybars  ago,  Mr.  Missing,  a  distin- 
guished barrister  in  England,  then  on  the 
Western  Circuit,  in  defending  a  man  at- 
tempted to  be  charged  with  the  vslue  of  an 
ass,  took  occasion  to  be  somewhat  severe  on 
the  plaintifif's  counsel.  The  latter,  after 
carefully  arguing  his  cause,  concluded  thus : 
"  One  thing,  gentlemen  of  the  jury,  is  cer- 
tain;  the  ass  was,  and  is,  mi»8mg.^* 

Sir  Frederick  Pollock,  formerly  Attorney 
General,  has  been  made  Chief  Baron  of  the 
Exchequer,  to  fill  the  vacancy  occasioned  by 
the  death  of  Lord  Abinger,  of  whom  a  notice 
is  giveh  in  the  present  number.  Sir  William 
FoTlett,  formerly  Solicitor  G^neral^  has  heea 
made  Attorney  General,  and  Mr.  Thesiser 
has  been  appointed  to  the  office  thus  feit 
vacaiit. 

The  following  toast  was  given  at  a  legal 
dinner :  '♦  A  young  lawyer's  prospects, — like 
contingent  remainders,  need  a  jMtrticular  es> 
tate  to  support  them." 

The  publishers  wish  us  to  call  attention  to 
their  proposal  on  the  cover  to  advertise  legal 
cards. 
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Lord   Abinoea. 

The  recent  death  of  this  distingaished 
Mhleman,  who,  as  James  Scarlett,  has  filled 
I  proQuoent  place  in  the  legal  t>rofessioD  in 
EogkiMJ  for  many  Tears,  has  been  the  occa- 
tioQof  much  remark  in  the  English  jouroals. 
Kot  tbe  materials  of  the  foUowioff  notice,  we 
IR  indebted  to  the  Londou  Legal  Observer. 

Jamu  Scablbtt,  was  one  of  the  eminent 
acQ  vbo  have  been  given  to  the  mother 
ownirf,  by  one  of  her  colonies.  He  was  the 
MeoQd,  and  last  surviving  son  of  Robert 
Sctrteit,  Esq. ,  of  the  island  of  Jamaica.  Tbe 
U  son  also  entered  the  law,  became  chief- 
jistice  of  bis  native  island,,  was  knighted, 
Qd  vas  in  all  respects  as  celebrated  m  bis 
«TD  colony,  as  his  elder  brother  was  in  Great 
Britain.  The  subject  of  this  memoir  was 
MBt  at  an  early  age  to  England,  and,  after 
hmg  passed  some  time  at  a  public  school, 
vti  sent  to  the  University  or  Cambridge, 
^n  be  was  entered  as  a  fellow  commoner 
of  Trinity  College.  His  means  were  always 
ndfrstood  to  have  been  ample,  and  he  was  of 
opinion—  an  opinion  which  be  endeavored  to 
ea/ofte  when  ine  opportunity  occurred  —  that 
aoman  should  enter  the  profession,  without  a 
•ettkd  income  of  at  least  jCiOO  a  vear.  This 
pnijodice  is  entertained  by  scarcely  any  other 
QQinent  man,  and,  if  carried  into  execution, 
voold  hare  excluded  the  present  holders  of 
die  great  seals  of  Great  Britain  and  Ireland, 
WHntbe  profession.  ,Mr.  Scarlett,  however. 
*at  a  fiiTorable  example  of  his  own  proposed 
"k-  He  early  chose  the  law  forTiis  pro- 
fession, and  be  applied  himself  to  its  study 
Mbeanily  as  if  he  bad  not  a  sixpence.  Af- 
ter taking  his  hachelor^s  degree,  be  left  the 
vuTersity,  and  domiciled  himself  in  thQ  tem- 
pl^i  baring  preriously  entered  himself;  and 
IB  tbe  year  1791,  he  was  called  to  the  bar  by 
4e  society  of  the  Inner  Temple,  and  chose 
wf  Qorthern  circuit. 

la  bis  progress  to  eminence  he  had  the 
^nl  difficoUiea  to  encounter ;  he  did  not 
nse  91  once  to  distinction;  no  happy  accident 
or  BuracnloQs  intervention  enabied  him  to 
c*npe  the  nsnal  probation ;  but  it  is  said 
^  be  was  soon  noticed  as  a  shrewd,  intel- 
figent  man.  a  good  pleader,  and  a  safe  and 
>^y  junior.  He  had  at  that  time  no  mean 
wmpetitors  for  business  to  contend  with ; 
*^  It  most  be  remembered,  to  his  praise  or 
J)>pnite,  as  our  reader*  determine,  that -he 
^Buded  a  school  at  the  bar  different  from 
that  in  whieh  he  was  brought  up.    When  he 


came  into  the  proiession,  he  found  Erskine. 
'  Law,  Garrow,  Best,  and  others,  distinguishea 
not  only  as  lawyers,  but  as  orators ;  the  con- 
duct of  nisi  onus  business  was  very  different 
from  that  wnich  it  was  in  his  own  meridian 
day,  or  what  it  now  is.  Eloquence  of  the 
highest  order  wqs  eagerly  sought  for,  and 
Erskine  was  all  powerful.  Subseouentlr, 
Shepherd,  Best,  Copley,  Brougham  and  Wilde 
appeared  as  the  great  common  law  leaders 
of  ^he  day,  with  all  of  whom  he  measured 
his  strength,  and  most  generally  came  off 
victorious.  But  this  was  after  a  long  appren- 
ticeship. Slowly  and  by  dint  of  great  labor 
and  perseverance,  he  rose  into  distinction  at 
his  session  and  on  his  circuit ;  and  alihoueh 
when  he  had  attained  tbe  lead  there  and  m 
London,  no  one  held  it  more  triumphantly  or 
kept  it  longer,  yet  it  was  not  without  rreat 
exertions  that  he  did  attain  it.  Certainly  be 
received  no  help  from  power  or  patronage ; 
no  ministerial  favor  beamed  on  bim ;  and  it 
.  was  after"  twenty-three  years'  practice  with- 
out the  bar,  that  he  won  the  right  to  sit 
within  it.  The  privilege  confined  to  those 
who  have  attained  the  silk  gown,  or  the  situ- 
ation of  king's  counsel,  of  leading  in  cases 
entmsted  to  them,  was  not  then  so  readily 
conferred  as  at  present.  Lord  Eldon  for 
nearly  all  this  period,  was  the  dispenser  of 
le^l  honors ;  Mr.  Scarlett  was  a  whiff,  and 
this  was  then  considered  a  reason  fbr  not 
giving  him  a  silk  gpwn  ;  certainly  an  unfair 
one;  and  be  had  ms  revenge,  when  in  1827, 
on  being  appointed  attorney  general  by  Mr. 
Calming,  Lord  Eldnn,  as  the  holder  of  the 
jfreat  seal,  which  he  still  held  with  an  expir- 
mg  grasp,  was  obliged  to  swear  in  the  man 
as  attorney  general,  whom  he  had  so  long 
declined  to  appoint  as  king's  counsel.  Mr. 
Scarlett  received  his  silk  ^wn  in  1816,  and 
this  was  a  real  bene^t  to  him.  It  sealed  his 
success,  and  down  to  the  time  when  he  left 
the  bar^  tbe  constant  race  of  both  parties  was 
to  obtain  his  services.  All  who  remember 
him  at  the  bar,  will  bear  testimony  to  their 
value.  He  was  quite  willing  that  others 
should  be  considered  more  eloquent,  or  more 
learned ;  the  merit  which  he  claimed  was 
simply  that  of  gaining  a  verdict,  and  to  no 
one  so  justly  did  it  belong.  To  juries  he 
was  irresi  tible;  he  had  the  art  of  concealing 
his  art ;  his  few  quiet  sentences ;  his  good- 
humored  smile;  his  apparent  abandonment 
of  all  the  tricks  of  the  advocate ;  bis  jndi- 
cioos  examination  of  witnesteSy  whether  in 
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chief  or  in  cross-examinatiou ;  his  great  cau- 
tion in  opening  his  case,  and  his  wonderful 
knowledge  ot  human  nature,  gave  him  a 
great  command  orer  the  ordinary  run  of  jui^- 
men.  Besides,  it  was  a  mistake  to  suppose, 
that  if  necessary,  he  bad  not  higher  qualities 
than  these.  He  found  on  all  common  occa- 
sions, that  the  victory  could  be  won  more 
easiljT  by  ordinanr  means,  but  on  the  proper 
occasion  he  could  call  in  tne  extraordinary ; 
he  was  not  deficient  in  the  arts  of  rhetoric ; 
he  only  thought  it  best  generally  not  to  em- 
ploy them.  But  in  this,  as  we  have  already 
noticed,  he  may  be  said  to  have  founded  a 
new  school  at  the  bar,  in  which  appeals  to 
the  feelings  were  laid  aside,  and  the  judg- 
ment, or  perhaps  the  prejudices  of  the  Jury 
were  alone  aadressed.  As  a  proof  of  his 
eminence  on  bis  circuit,  we  should  notice  that 
he  had  been  appointed  attorney  general  of 
the  county  palatine  of  Lancaster. 

Having  thus  attained  the  first  rank  as  a|i 
advocate,  other  ambitions  began  to  grow  on 
him.  He  had  l»een  a  steady  ^ud  consistent, 
but  moderate  whig  in  politics,  and  he  now 
wished  to  assert  his  principles  in  parliament. 
He  was  not  immediately  successful  in  this. 
He  twice  contested  Lewes  unsuccessfully, 
Sir  John  Shelley,  on  the  tirit  occasion,  beat- 
ing him  by  a  majority  of  19.  But  his  efibrts 
attracted  the  attention  of  his  party,  and  on 
the  general  election  in  1820,  on  the  death  of 
George  the  Third,  he  became'  member  for 
Peterborough,  then  at  the  command  of  Lord 
Fitzwilliam  :  thus  giving  another  instance  of 
an  eminent  lawyer  finding  his  first  entrance 
into  the  House  of  Commons,  by  means  of  a 
rotten  borough.  For  this  borough,  or  for 
Malton,  which  was  in  the  same  interest,  he 
continued  member  so  long  as  he  adhered  to 
his  original  party. 

But  a  great  change  in  the  political  aspect 
of  afiairs  was  about  to  occur,  and  pardes 
were  to  be  broken  up,  and  to  be  entirely  re- 
assorted.  The  immediate  event  which  led 
to  this  crisis,  which  was,  however,  long  fore- 
seen, was  the  dispersion  of  Lord  Liverpool's 
administration  in  1827,  when  Mr.  Canning 
became  prime  minister.  That  minister  being 
fi>rce4  to  resort  to  the  whlgs  for  support^ 
ofiered  the  attorney  generalship  to  Mr.  bcar- 
latt,  as  perhaps  the  one  of  that  party  who 
most  agreed  with  him  in  opinion,  and  his 
ofier  was  accepted.  Mr.  Scarlett's  political 
leanmg  was  rather  to  the  party  which  Mr. 
Canning  had  lefl,  than  to  that  to  which  he 

SpearMl  desi rous  of  approximating.  On  the 
vent  to  power  of  the  Duke  of  Wellington, 
however,  m  the  next  year,  he  resigned  his 
office  ;  but  soon  after  the  introduction  by 
that  minister  of  the  Roman  Catholic  Relief 
Bill,  he  was  reiippointed  to  iL  on  the  extru- 
sion of  Sir  Charles  Wetherell,  who,  as  we 
all  remember,  strongly  repudiated  that  meas- 
nre.  Sir  James  Scarlett,  throughout  the 
remainder  of  his  life,  acknowledged  as  his 
political  leader,  the  Duke  of  Wellington. 
Indeed  it  may  be  doubted  whether  at  any  part 
of  his  life,  he  had  a  strong  feeling  for  the 
more  democratical  part  of  the  English  con- 
stitution.   In  party  feeling  he  was  for  many 


years  a  whig  ^  he  was  friendly  to  the  rernovu 
of  the  disabilities  of  the  catholics;  to  the 
amelioration  of  the  criminal  law ;  and  he 
attempted  a  reform  of  the  poor  law,  in  which, 
however,  he  failed.  But  he  never  showea 
any  strong  sympathy  for  what  is  called  the 
popular  cause,  either  in  public  or  in  private. 
Wben  a  bencher  of  the  Inner  Temple,  as  we 
have  noticed,  he  was  desirous  of  introducing 
the  law  of  property  qualification  to  the  degree 
of  barrister,  and  on  manv  other  occasions  he 
showed  an  aristocratical  feeling  and  ten- 
dency. Under  the  Duke  of  Wellington's 
administration,  hh  became  an  extremely  un- 
popular attorney  general,  as  the  instrument 
of  government  in  prosecuting,  by  way  of  crim- 
inal information,  a  portion  of  toe  press.  In 
that  time  of  great  excitement  which  suc- 
ceeded the  passing  of  the  Roman  Catholic 
Relief  Bill,  and  which  preceded  the  Reform 
Bill,  the  violent  feelings  of  parties  boiled  up, 
and  showed  themselves  in  articles  of  extreme 
bitterness  against  the  ministers.  Some  of 
these  it  was  almost  impossible  to  pass  over; 
but  Sir  James  Scarlett  was  thought  to  show 
no  unwillingness  to  execute,  a  task  which 
preceding  and  succeeding  attorney  generals 
had,  and  have  been  able  to  avoid.  In  mo&t 
of  these  prosecutions  be  obtained  verdicts. 

But  the  star  of  his  former  political  friends 
was  in  the  ascendant,  and  in  1830,  the  Duke 
of  Wellington  resigned;  V^rl  Grey  was  ap- 
pointed premier,  and  Lord  Brougham  received 
the  great  seaU  Sir  James  Scarlett  resigned 
his  office,  and  went,  into  opposition,  stoutly 
opposing  the  Reform  Bill  and  other  measures 
of  the  wnigs.  He  had,  however,  severed  his 
connection  with  his  whig  patron.  Lord  Fitz- 
william, having  been  elected  in  J  831,  member 
for  Cockermouih,  and  in  1832  for  Norwich, 
which  seat  he  retained  until  created  chief 
btiron.  This  elevation  took  place  in  the  year 
1834,  when  Sir  Robert  Peel  came  into  oflice 
for  a  short  time,  and  Lord  Lyndhurst  vacated 
the  chief  baronship,  being  created  chancellor. 
On  this  occasion.  Sir  James  Scarlett  was 
elevated  to  the  peerage,  br  the  title  of  Lord 
Abinger.  We  have  fureacly  said,  that  if  as  a 
judge  he  disappointed  expectation,  h  was 
because  so  mucn  was  expected  of  htm.  He 
had  many  judicial  qualifications  in  a  high 
degree;  great  quickness,  extensive  experi- 
ence, vast  shrewdness,  and  judgment.  It 
will  hardly  be  said  that  he  sustained  his  full 
reputation  on  the  bench,  but  none  can  deny 
that  he  was  able,  acute,  discerning,  and,  on 
the  whole,  painstaking.  In  deciding  caaes, 
he  was  more  willing  to  draw  from  the  stores 
of  his  own  mind,,  than  from  previous  cases, 
and  rarely,  if  he  could  avoid  it,  rested  his 
judgments  on  previous  authorities. 

l^rd  Abinger  was  twice  married ;  first  in 
early  life,  in  1792,  one  year  aftef  be  was 
called  to  the  bar.  Although  he  suffered 
m;uch  fh)m  ill  health  of  late  years,  his  mind 
remained  vigorous  to  the  last,  notwithstand- 
ing he  reached  the  great  a^  of  seventy-six. 
He  died  on  Sunday,  April  7,  having  been 
struck  with  apoplexy,  wnile  discharging  his 
duty  on  the  circuit. 
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THE  RESIGNATION  OF  THE  JUDGES. 

We  have  inliraated  in  former  numbers,  and  it  has  been  well  under- 
stood, we  presume,  by  the  profession  generally,  that  the  judges  of 
the  court  of  common  pleas,  in  Massachusetts,  intend  withdrawing 
from  their  present  duties,  on  account  of  the  inadequacy  of  their  com-' 
pensation.  Whether  any,  or  all  of  them,  will  be  induced  to  retain 
their  present  places,  from  an  assurance  of  better  pay,  or  redjiced 
labor,  or  other  considerations,  is,  at  present,  quite  uncertain,  and, 
for  OUT  present  purpose,  quite  unimportant.  It  is  sufficient,  for  the 
purpose  of  this  article,  that  an  entire  bench  in  Massachusetts  have 
once  expressed  the  determination  to  resign  their  offices,  because 
their  salaries  are  entirely  inadequate ,  to  compensate  them  for  the 
labor  they  perform,  and  the  sacrifice  of  private  pecuniary  interest, 
which  they  suffer  in  holding  their  offices. 

Snch  Bxt  event,  growing  out  of  such  a  cause,  is,  we  believe,  en- 
tirely without  parallel  in  the  hislory  of  the  commonwealth,  if  not  of 
the  entire  country.  And  happening,  as  it  now  does,  in  the  cases 
of  men,  whose  motives  cannot  be  suspected  or  impeached  as  being 
other  than  those  expressed,  it  is  an  event  which  ought  to  arrest  the 
attention  of  all,  who  feel  an  interest  in  the  well-being  and  good 
government  of  the  community.  It  is  an  event  which  involves,  in 
its  consideration,  the  whole  question  of  the  compensation  of  public 
officers — a  question  which  has  been  much  discussed  by  the  pol- 
iticians of  Massachusette,  for  the  last  few  years,  and  which  was, 
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finally,  about  a  year  since,  resolved  into  a  material  change  in  the 
long-standing  policy  of  the  state.  For  several  years  it  had  been 
asserted,  with  much  zeal,  by  a  portion  of  the  people  of  the  com- 
monwealth, that  the  grade  of  salaries  paid  to  the  public  servants 
was  altogether  too  high,  and  that  they  ought  to  be  reduced  ;  and 
the  subject  was  agitated  with  increasing  spirit,  till,  as  is  well  known, 
a  favorable  opportunity  occurred  to  bring  about  the  desired  reduc- 
tion at  the  session  of  the  legislature  in  1843.  In  the  heat  of  the 
moment,  and  in  the  desire  to  carry  out  a  long-cherished  plan,  the 
salaries  of  one  bench  were  reduced,  contrary,  as  has  been  shown 
in  the  pages  of  this  journal,  to  the  letter  and  spirit  of  the  constitu- 
tion, and  which  have  since,  for  that  reason,  been  restored ;  and  the 
salaries  of  the  other  bench  were  also  reduced,  and  the  reduction 
has  contributed,  in  no  small  degree,  to  tbe  happening  of  the  event 
mentioned  at  the  head  of  this  article.  So  far  as  the  case  of  the 
common  pleas  judges  was  concerned,  in  this  general  reduction,  it 
was  urged,  at  the  time  the  reduction  was  made,  that  theirs  was  an 
exception,  and  that,  then,  their  compensation  was  insufficient  to 
remunerate  them  for  the  amount  of  labor  performed,  and  that  their 
salaries  ought  to  be  raised  rather  than  diminished  ;  and  we  must 
do  justice  to  some  of  the  more  reasonable  advocates  of  a  general 
reduction,  in  acknowledging  that  they  exerted  themselves  among 
their  friends  in  favor  of  an  increased  compensation  to  these  judges. 
But  the  decree  had  gone  forth  for  an  indiscriminate  reduction,  and 
they  did  not  escape. 

We  have  said,  that  this  event  involves,  in  its  consideration,  the 
entire  question  of  the  compensation  of  public  officiers.  We  pro- 
pose to  discuss,  briefly,  this  question,  so  far  as  it  may  be  applicable 
to  this  and  like  cases.  We  suppose  it  to  be  a  principle  of  a  sound 
and  healthy  public  policy,  that  the  govemn^ent  shottld  control  the 
best  talent  ami  most  thorough  attainments  for  the  administration  of 
its  various  offices^  which  can  be  found,  as  applicable  to  the  duties 
of  its  offices.  This  is  the  principle  which  governs  individuals,  in 
their  private  affairs,  in  the  selection  of  their  several  agents.  Long 
experience  has  taught  them,  that  their  safety  and  their  interest  rest 
in  such  a  course  ;  and  we  believe  it  has  generally  been  found,  that 
whatever  is  true  of  the  administration  of  individual  interests,  may 
be  applied  as  a  safe  rule  to  the  administration  of  public  affairs.  In 
a  republican  form  of  government,  where  public  servants  are,  neces- 
sarily, frequently  changed,  nothing  but  a  strict  adherence  to  this 
principle  will  give  dignity,  stability,  ot  energy  to  the  government 
itself.  A  constant  control  and  command  of  the  services  of  the 
most  eminent  citizens,  and  those  best  qualified  for  its  various  places 
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of  trust,  must  be  the  same  strong — nay,  a  thousand  times  stronger 
—  bulwark  of  a  republican  community,  than  that  which  is  said  to 
be  constituted  of  a  legally  established,  highly  educated  and  wealthy 
aristocracy,  under  other  forms  of  government.  Public  offices,  cer- 
tainly in  Massachusetts,  are  no  sinecures.  They  hold  out  none  of 
the  temptations  which  similar  ones  do  in  aristocratic  communities. 
They  confer  no  titles ;  no  annuities  or  family  privileges.  Their 
tenure  is  precarious ;  and,  in  the  great  majority  of  instances,  the 
honors  they  confer  belong  to  the  office,  and  the  incumbent  leaves 
them,  when  he  leaves  it.  The  power  and  the  profit  which  accom- 
pany them,  are  wisely  so  limited  and  restrained,  that  they  are, 
from  motives  of  personal  interest,  of  no  great  moment  to  the  lead- 
ing and  successful  members  of  all  professions  and  pursuits  among 
us.  We  may  congratulate  ourselves,  that  we  live  under  the  form 
of  government  which  w^  do ;  but  weak  and  undignified,  if  nothing 
worse,  will  be  its  administration,  if  those  of  our  citizens,  best  able 
and  qualified  for  its  duties,  ciannot  be  induced  to  devote  themselves 
to  their  performance. 

"We  almost  fear  that  we  shall  expose  ourselves  to  the  charge  of 
making  trite  remarks  upon  a  political  axiom,  in  making  more  than 
the  bare  mention  of  so  vital  and  well-recognized  a  principle  of  gov- 
ernmental policy.  But  we  sometimes  think  the  principle  is  forgot- 
ten, or  neglected,  when  we  hear  the  argument,  so  often  advanced 
in  favor  of  a  low  standard  of  compensation  to  pubhc  officers, 
namely,  that  it  will  be  an  easy  matter  to  fill  the  offices,  even  if  the 
remuneration  is  reduced,  and  that  to  a  very  low  point.  The  argu- 
ment is  true,  but  is,  we  conceive,  fraught  with  dangerous  conse- 
quences not  foreseen  by  those  who  use  it.  Undoubtedly  men 
might  always  be  found,  who  would  gladly  take  places  of  trust  un- 
der the  government,  even  if  the  salary  was  but  a  pittance ;  and 
they  would  take  them,  because  either  their  habits,  their  abiUties,  or 
their  acquirements  would  prevent  them  firom  competing,  with  any 
great  degree  of  success,  with  the  members  of  the  pursuit  or  profes- 
sion to  which  they  might  happen  to  belong.  They  would  be  third 
and  fourth  rate  men,  who  could  give  neither  force  or  dignity  to 
their  office,  and  whose  very  want  of  qualifications  for  any  great 
success  in  private  pursuits,  would  be  an  element  of  weakness  and 
instability  when  brought  into  the  government. 

To  no  class  of  public  officers  does  this  general  principle  apply 
with  more  force  than  to  the  members  of  the  judiciary.  Upon  their 
wisdom  and  learning  depends  the  correct  administration  of  justice  ; 
upon  their  integrity  and  firmness  rests  its  certainty ;  and  upon  their 
industry  and  business  habits  is  mainly  based  its  economical  execu- 
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tion.  They  pass,  in  turn,  upon  questions  affecting  the  lives,  the 
personal  liberty  and  the  rights  of  property  of  us  all.  Their  offices, 
if  firmly  held  and  wisely  administered,  constitute  the  corner-stone 
of  a  well'governed  community,  —  the  inner  citadel,  to  which  all 
may  retreat  for  protection,  when  all  other  barriers  in  society  against 
crude  innovations  and  oppression  have  been  broken  down,  and 
crumbled  into  ruins.  That  community  is  to  be  pitied,  that  society 
is  bordering  on  disorganization,  whose  members  cannot  look  to  its 
temples  of  justice  with  feelings  of  hope  and  confidence  ;  who  can- 
not turn  to  its  courts  and  their  officers  with  the  assurance  that  po- 
litical or  religious  oppression,  or  private  wrong  and  injustice  cannot 
follow  them  there.  Put  into  these  offices  any  hut  men  whose  pro- 
fessional learning  will  see  through  and  avoid  the  thousand  tricks 
and  sophistries,  by  wliich  pubUc  and  private  wrong-doers  constant- 
ly endeavor  to  overreach  the  weak  and  unwary ;  whose  honesty  of 
purpose  and  fearlessness  of  character  will  withstand  all  attempts  to 
drive  or  seduce  them  from  their  duty ;  and  whose  industry  and 
despatch  will  not  allow  the  administration  of  justice  to  become  a 
cnockery  by  its  vexatious  delays,  and  its  consequent  costliness  a 
bar  to  any  participation  in  its  benefits  by  the  poor  ;  —  put  any  but 
such  men  on  the  bench,  and  a  gross  wrong  and. injury  is  done  to 
every  njember  of  society.  Put  there  any  of  the  legal  profession 
but  those  most  eminent  for  their  private  worth,  their  professional 
acquirements  and  their  business  habits,  and  the  danger  has  already 
commenced  that  such  wrong  and  injury  will  be  done. 

Starting,  then,  with  the  principle^  that  "  government  should  con- 
trol the  best  talents,  and  most  thorough  attainments  and  qualifica* 
tions  for  the  administration  of  its  various  offices,"  <;ertain  consider- 
ations must  be  kept  constantly  in  view,  in  filing  the  compensation 
of  public  offiqers,  in  order  to  enable  the  government  to  do  so. 
We  will  state  such  as  now  occur  to  us  briefly.  First,  reference 
must  be  had  to  the  nature  and  amount  of  the  l(Aor  to  be  performed 
by  each  incumbent.  Second,  regard  must  be  paid  to  the  expenses, 
which  will  necessarily  fall  upon  the  incumbent  in  performing  the 
duties  of  his  office.  And,  third,  to  what  their  own  services  may  be 
worth  to  that  class  of  men,  in  their  own  pursuits,  who  would  be 
selected  by  government  to  fill  its  offices.  Two  offices,  of  difficult 
character,  may  occupy  those,  who  hold  them,  the  same  number  of 
hours  in  daily  labor,  and  yet  may  devolve  upon  their  incumbents 
very  different  responsibilities,  and  require  the  exercise  of  very 
different  faculties.  One  may  be  almost  manual  in  its  duties,  and 
the  other  may  give  constant  occupation  to  the  mind.  A  distinc- 
tion ought  surely  to  be  made  in  the  compensation  of  two  such 
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officers.  Again,  two  offices  may  consume  the  same  portion  of 
the  time  of  their  incumbents,  yet  one  of  them  may  be  able  to  de- 
vote the  time  not  required  in  his  office  to  other  pursuits  of  profit  to 
himself;  and  the  other,  from  the  difiereiit  character  of  his  duties, 
cannot.  Sach  a  circumstance  ought  to  create  a  distinction  in  their 
salaries.  Again,  the  class  of  men,  required  to  fill  certain  offices, 
may  be  able,  and  may  be  in  the  habit  of  earning,  in  their  private 
pursuits,  twice  or  thrice  the  amount  earned  by  a  class  of  men  re- 
quired for  certain  other  offices.  These  two  classes  of  officers  are 
certainly  entitled  to  very  difierent  compensation.  Indeed,  very 
different  salaries  must  be  given  them,  or  else  government  will,  fail 
in  commanding  their  services.  And,  again,  if  it  be  the  determina- 
tion of  government  to  employ  none  but  those  best  qualified  among 
its  citizens,  it  must  be  borne  in  mind  that  due  regard  must  be  had 
to  what  sum  the  first  members  of  each  profession,  from  whom  its 
servants  are  to  be  taken,  are  in  the  annual  receipt  of,  from  their 
private  pursuits.  There  are  few,  merchants,  whose  skill  and  enter- 
prise are  worth  to  them,  annually,  several  thousand  dollars,  who 
would  consent  to  take  an  office  yielding  as  many  hundreds.  So, 
also,  and  more  especially  with  professional  men.  We  fancy  it 
would  be  difficult  to  find  a  member  of  the  legal  profession  in  Mas- 
sachusetts or  elsewhere,  earning,  his  $5,000  or  $10,000  per  annum, 
who  would  consent  to  take  any  office,  peculiar  to  the  profession, 
worth  ^2500,  however  desirable  his  services  might  be  to  the  state. 
These  are  considerations,  which  must  be  observed  in  determin- 
ing what  is  a  just  and /aw;  remuneration  to  the  servants  of  the  gov- 
ernment. Still  another  suggestion  remains  to  be  made.  The  ob- 
jection urged  against  high  salaries  is,  that  besides  being  too  great 
a  burden  on  the  public  treasury,  they  make  the  offices  too  great 
objects  of  ambition  and  strife,  and  lead  to  those  multifarious  evils 
attendant  upon  office-seeking,  and  are,  furthermore,  in  the  hands 
of  the  bestowing  powfer,  too  great  an  engine  of  influence  and  cor- 
ruption. The  objection  is,  to  a  certain  extent,  true.  But  those 
who  make  it,  in  avoiding  Scylla,  often  run  upon  Carybdis.  There 
is  danger  in  very  low  salaries,  as  well  as  very  high  ones.  If  they 
are  inadequate  to  a  resectable  and  comfortable  support,  and  some- 
thing more,  the  poor  mum,  who  has  no  other  resource,  cannot  hold 
them.  If  they  are  insufficient  to  draw  into  them  the  most  talented 
and  accomplished  .members  of  all  pursuits,  then  second  and  third 
rate  men  will  fill  them.  In  either  event,  a  portion  or  the  whole  of 
the  community  suffers.  In  the  first  instance,  a  man's  poverty  pre- 
vents him  from  holding  an  office  ;  and,  in  Ihe  second,  the  whole 
public  are  deprived  of  the  s^vices  of  those,  whom  it  is  most  for 
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the  public  weal  to  employ.  It  is,  perhaps,  the  most  difficult  ques- 
tion growing  out  of  this  subject,  to  decide  when  you  are,  or  are 
not,  running  upon  the  dangers  attendant  upon  too  low  salaries,  in 
attempting  to  avoid  the  evils  of  too  high  ones. 

Having  thus  offered  our  views  as  to  which  is  the  true  policy 
of  government  on  this  subject,  and  some  si^gestions,  which,  we 
conceive,  must  be  attended  to  in  carrying  out  and  acting  under 
this  policy,  we  propose,  merely  from  curiosity,  to  look  a  Uttle 
into  this  subject  of  salaries,  so  fer  as  the  common  pleas  judges  are 
concerned,  and  see  how  far  our  views  and  suggestions  have  been 
observed  towards  them  for  the  last  few  years.  It  is  very  well 
known  to  the  profession,  we  presume,  that  during  the  last  half 
dozen  years,  the  duties  of  the  common  pleas  bench  have  been  con- 
stantly increasing,  until  the  judges  are  absolutely  unable,  with  aU 
their  imremitting  industry  and  despatch,  to  keep  pace  with  the 
business  that  comes  into  that  court.  In  some  counti^  the  evil  of 
unfinished  and  deferred  business  has  come  to  be  almost  insup- 
portable, though  the  judges  bold  in  them  extra  terms,  not  required 
by  law,  whenever  their  regular  engagements  will  allow  them.  As 
an  evidence  of  this  great  pressure  of  business,  we  were  informed, 
a  few  days  since,  that  Chief  Justice  Williams  had,  during  the  past 
year,  been  upon  the  bench  forty  weeks,  besides  being  with  the  fuB 
court  twice,  and  attending  to  his  niunerous  other  engagements 
connected  with  his  office.  Previous  to  the  reduction  in  1843,  the 
milaries  were,  of  the  chief  justice  $2,100,  and  of  the  associates 
$1800  each.  The  circuit  system  involves  an  expense  to  each  of 
these  judges,  consisting  of  travelling  and  board  bills,  of  nearly,  we 
are  told,  $400,  which  is  a  constant  burden  on  their  salaries ;  and 
they  are,  moreover,  necessarily  absent  firom  their  famihes  a  large 
part  of  the  year.  The  members  of  that  bench  are,  we  are  proud 
to  say,  just  such  public  servants  as  the  commcmwealth  ought  to 
have  in  all  its  important  stations,  — -  imsurpassed  in  the  profession 
in  learning  and  abiUty,  and  of  an  unspotted  private  character. 
We  presume  we  hazard  no  rash  remark  in  the  opinion  that  the  pro- 
fessional eminence  and  private  worth  of  these  gentlemen  yidded 
them  more  than  double  the  salary  they  receive^  when  each  of  them 
went  upon  the  bench.  The  real  worth,  in  dollars  and  cents,  of 
their  offices  is  only  to  be  seen  after  deducting  their  personal  ex- 
penses in  administering  the  office ;  and,  in  fact,  up  to  1843,  the 
office  of  the  chief  justice  of  the  common  pleas  did  not,  probably, 
give  its  incumbent,  in  funds  available  for  the  support  of  his  family? 
the  education  of  his  children,  &c.  &c.  a  sum  exceeding  $1800, 
and  to  ths  associates  $1500,  and  they  now,  perhaps^  realize -~ the 
chief  justice  $1500,  and  the  associates  $1400. 
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With  these  facts  in  view,  it  would  have  been  found,  in  the  win- 
ter of  1843,  and,  indeed,  in  that  of  1844,  if  any  reflection  or  inves- 
tigation were  given  to  this  subject,  that  a  portion  of  the  servants 
of  the  commonwealth,  possessing  very  superior  qualifications  for 
the  offices  held  by  them,  were  toiling,  beyond  the  requirements  of 
the  law,  against  an  amount  of  business,  which  they  were  unable  to 
dispose  of,  and  for  a  sum  not  equalling  one  half,  if  it  did,  a  third 
of  the  value  of  their  private  pursuits,  — ^at  a  rate  not  equal  to  the 
compensation  of  the  postmasters  of  half  the  shire  towns  in  the 
state,  and  exceeded  by  that  of  many  of  the  inferior  recording 
officers  of  the  commonwealth.  If  there  be  any  virtue  in  the  sug- 
gestions which  we  have  offered,  it  might  naturally  be  supposed 
that  this  was  a  case,  where  all  would  instantly  say  —  "  either  re- 
duce their  labors  or  rais^  their  pay."  But  the  assembled  wisdom 
of  the  state  did  no  such  thing ;  —  it  merely  reduced  the  pay,  and 
left  their  labors  to  go  on  increasing.  Comment  is  unnecessary. 
However  much  we  may  regret,  we  cannot  be  surprised  at  their 
resignation. 

"  Who  will  fill  their  places  ?"  is  a  question  as  diflicult  to  an- 
swer as  it  is  firequently  asked.  Whoever  their  successors  may  be, 
we  are  certain  they  yrill  never  enjoy  a  larger  share  of  the  confi- 
dence and  admiration  of  their  fellow-citizens,  or  leave  behind  them, 
in  the  profession  and  in  the  community  at  large,  more  grateful  and 
pleasing  recollections.  Wherever  they  may  be  in  private  life,  may 
success  and  happiness  attend  them,  and  may  they  reap  rich  re- 
wards for  learning  and  abilities,  which  a  mistaken  public  policy  has 
rejected. 


Kecntt  ^mmmtt  JSknsms. 


GrcuU  Cofurt  of  Ike  United  States,  New  Hampshire,  1844.    In 

Bankruptcy. 

In  ths  matter  of  Bex^lows  and  Peck. 

Ail  attachment,  on  mesne  process,  is  not  a  Hen  in  the  sense  of  the  common  law. 
Where  a  nnii  is  commence^  against  the  bankrupt,  and  property  attached  on  mesne 

process,  before  proceedings  in  bankruptcy,  the  certificate  in  bankruptcy  may  be 

pleaded  in  bar  of  forther  proceedings  in  the  suit. 
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The  district  court,  upon  the  application  of  the  bankrupt,  or  of  his  assignee,  before 
the  discharge  is  granted,  may  issue  an  injunction  to  the  creditor,  to  ttay  pro- 
ceedings until  the  further  order  of  the  court. 

If  the  creditor  does  not  reside  within  the  district,  an  injunction  against  his  agents 
or  attorneys  within  the  district  will  be  effectual. 

If  the  creditor,  his  agents  or  attorneys  proceed  in  the  suit, 'notwithstanding  the 
injunction,  they  are  liable  to  be  committed  for  contempt 

If  the  bankrupt  do  not  obtain  his  dbcharge,  the  creditor  may  petition  for  a  disso- 
lution of  the  injuDction,  and,  if  it  is  granted,  he  may  proeeed  in  his  suit  to  judg- 
ment and  execution. 

If  the  discharge  is  obtained,  and  the  creditor  intend  to  contest  its  validity  on  the 
trial  in  the  state  court,  he  should  apply  to  the  district  couit  for  leave  so  to  do. 

If  the  validity  of  the  discharge,  as  such,  is  not  contested,  and  the  state  court,  on 
demurrer,  should  hold  the  discbarge  invalid  as  to  the  property  attached,  and 
the  creditor  proceed  to  judgment  and  execution,  the  district  court  should  enjoin 
the  sheriff  from  levying  on  the  attached  property,  and  order  him  to  deliver  the 
same  to  the  assignee,  or,  if  it  has  been  sold,  to  bring  the  proceeds  into  court. 

An  attachment  pf  property  on  mesne  process,  bona  fide  made  before  a  petition 
filed  in  bankruptcy  by  the  debtor,  is  not  a  lien  or  security  upon  the  property 
within  the  intendment  of  the  second  section  of  the  Bankrupt  Act  of  1841,  ch.9. 

Such  attachment  will  not  entitle  the  creditor  to  proceed  to  judgment  in  the  suit, 
if  the  debtor  has,  pending  the  suit,  lawfully  and  bond  fide  obtained  his  dis- 
charge in  bankruptcy,  and  the  certificate  thereof  is  pleaded  as  a  bar  to  further 
proceedings  in  the  suit. 

Where  an  attachment  was  so  made,  and  a  discharge  so  obtained  and  pleaded,  it 
was  held  not  to  be  necessary  for, the  district  court  to  order  the  attaching  officer 
to  deliver  the  property  to  the  assignee,  until  the  final  decision  of  the  state 
court,  in  which  the  suit  was  pending. 

Such  an  order  having  been  made  by  the  district  court,  it  was  held,  that  it  should 
bd  modified,  so  far  as  to  permit  the  property  to  remain  in  the  hands  of  the 
officer,  until  the  further  order  of  the  district  court,  and  .to  await  the  final  ac- 
tion of  the  state  court. 

This  was  a  case  in  bankruptcy,  certified  by  the  district  judge  to 
this  court,  under  the  Bs^nkrupt  Act  of  1841^  ch.  9,  for  a  final  de- 
cision. 

The  petition  was  as  follows :  — 

To  the  honorable  the  Judge  of  the  District  Court  of  the  United 
Stales  for  the  District  of  New  Hampshire.  —  George  Huntington, 
of  Walpole,  in  said  district,  and  Hope  Lathrop  of  the  same  Wal- 
pole,  respectfully  represent,  that  the  said  George  Huntington  is 
the  sheriff  of  the  county  of  Cheshire  in  said  district,  and  that  said 
Hope  Lathrop  is  one  of  his  deputies.  That  on  the  8th  day  of  Oc- 
tober, 1842,  Jernies  Gage  &  Company,  and  a  large  number  of 
the  creditors  of  Philip  Peck  &  Co.,  of  Walpole,  in  said  district, 
(said  firm  of  Peck  &  Co.  consisting' of  Philip  Peck  and  WiUiara 
Bellows,)  caused  certain  writs  of  mesne  process  and  of  attachment 
to  be  issued  against  the  said  Philip  Peck  &  Co.,  and  delivered  the 
same  to  the  said  Lathrop  or  the  said  Huntington  for  service,  by 
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Tirtae  of  which  they  attached  a  lai^e  amount  of  real  and  personal 
property  of  said  Peck  &  Co.,  and  made  returns  of  these  precepts 
acccnrdingly.  That  said  writs  were  returnable  and  returned  to  the 
court  of  common  pleas  for  said  county  c^  Cheshire  on  the  first 
Taesday  of  April,  1843,  at  which  term  they  were  duly  entered, 
and  that  said  suits  are  now  pending  in  said  court.  That  the  said 
Bellows  and  Peck,  after  the  said  attachments  wete  made,  filed 
their  sev^al  petitions  before  this  honorable  court,  to  be  declared 
bankrupts,  and  for  the  benefit  of  the  act  of  congress,  entided,  an 
act  to  establish  a  uniform  system  5f  bankruptcy  throughout  the 
United  States,  were  declared  bankrupts  accordingly,  and,  as  your 
pedtioDers  are  informed,  have  since  obtained  a  certificate  of  dis- 
charge. That  at  the  October  term  of  the  said  court  of  commo!il 
pleas,  1843,  Bellows  and  Pec^  severally  filed  their  pleas  of  dis- 
charge in  bankruptcy  in  bar  of  further  proceedings  in  said  suits, 
and  that  it  is  the  intentkm  of  the  said  attaching  creditors,  Us  your 
petitioners  are  informed  and  believe,  to  set  forth  the  said  ftttach^ 
meats  by  way  of  replication  to  said  pleas.     That  on  the  day 

rf  ,  1843,  Aaron  P.  Howland,  the  assignee  of  the  said  BeV- 

bws  and  of  the  said  Peck,  filed  his  petition  before  yodr  honor, 
praying  for  an  order  on  your  petitioners  fur  the  reasons  therein  set 
£cMrth,  to  deliver  said  property  so  attached  atid  held  by  them  as 
afere9aid,  to  him,  the  said  Howland.  That  such  proceedn^  were 
had  upon  said  petition,  that  on  the  15th  day  of  January,  1844,  an 
order  was  issued  by  your  honory  directing  your  petitioners  to  sur- 
render and  deliver  over  said  property  to  said  Hi^vHand,  which 
order,  on  the  20th  day  of  said  January,  was  served  by  Albro  Blod- 
gett,  a  deputy  marshal  of  said  district,  by  deliveriag  to  each  of 
your  petitiofiers  a  copy  thereof  and  his  return  thereon. 

Your  petitioners  further  represent,  that  since  tlie  passing  of  nod 
order,  they  have  been  informed  that  a  decision  has  been  made  in 
the  superkxr  court  of  judicature  for  the  state  of  New  Hampshire, 
that  an  attachment  made  precisely  as  they  were  made  in  the  case 
of  Belows  asd  Peck  is  a  lien  or  security  veJid  by  the  laws  of  the 
stale,  and  that  it  is  saved  by  the  proviso  in  the  second  seotion  oi 
Ae  Bankrupt  Act  Your  petitioners^  therefore,  find  themselvea 
ob&ged  either  to  obey  said  oi^der,  and  thereby  subject  themselves 
to  the  hazard  of  suits,  which  may  be  brought  by  the  creditors,  cur 
to  dtfobey  the  said  order,  and  thereby  stand  charged  with  the  eoa^ 
sequences  which  may  ensiie  thereon.  Your  p^tioners  fartber 
a^gest,  thitt  should  the  parties  choose  it,  they  have  an  adequate 
remedy  by  proceedings  for  a  reversal  of  the  decisions  of  the  state 
court,  by  a  vnrit  of  error  to  the  supreme  court,  of  the  United  States. 

▼Ok.  vn.  —  MO.  in.  16 
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That  your  petitioners  are  officers  of  the  state  of  New  Hampshire, 
and  their  duty  is  to  obey  all  precepts  coming  lawfully  from  their 
courts,  and  that  they  are  bound  by  her  laws,  and  the.  decisions  of 
her  courts.  Under  all  the  circumstances  of  this  case,  your  peti- 
tioners represent  that  they  cannot,  without  great  peril  to  them- 
selves, obey  the  order  of  this  honorable  court,  passed  on  the  15th 
day  of  January^  1844,  by  delivering  up  said  property,  and  they  most 
respectfully  pray  yom*  honor  to  rescind  the  order  aforesaid,  or  to 
take  such  order  thereon  that  your  petitioners  shall  not  be  put  in 
jeopardy  of  their  persons  or  property  by  reason  thereof. 

At  the  hearing,  it  appeared  that  the  superior  court  of  New  Hamp- 
shire bad  made  a  recent  decision  in  reference  to  the  legal  eflfect  of 
an  attachment  of  property  under  mesTie  process^  in  this  state ;  where- 
upon the  following  questions  were  adjourned  by  the  district  court 
to  the  circuit  court,  for  a  decision. 

Upon  this  petition  the  district  court  made  an  order,  sending  the 
following  questions  to  be  decided. 

First.  Whether  an  attachment  of  property,  lender  mesne  process^ 
bond  fide  made  before  a  petition  filed  in  bankruptcy  by  the  debtor, 
is  a  lien  or  security  upon  property,  valid  by  the  laws  of  New  Hamp- 
shire ;  and  thus  within  the  proviso  of  the  second  section  of  the  Bank- 
rupt Act  of  August  19, 1841  ? 

Second.  Whether  any,  and  what  relief  shall  be  granted  to  the 
petitioners  ? 

The  cause  was  argued  by  Ooodrich  for  the  petitioners,  and  by 
Edwards  and  Bell  for  the  assignee. 

Stoky  J,  It  is  not  my  intention  to  discuss  the, points  involved 
in  the  first  questioil.  adjourned  into  this  court,  in  any  manner  what- 
soever. So  far  ad  my  judgment  is  concerned,  they  have  been 
fully  discussed,  and  fuUy  decided  by  this  court  in  the  former  cases 
argued  in  Massachusetts.  The  attachment  laws  of  New  Hamp- 
shire differ  from'  those  of  Massachusetts  in  no  material  respect — at 
least,  in  no  material  respect  affecting  the  present  question.  I  con- 
sider the  whole  matter,  therefore,  settled  in  Ex  parte  Foster,  (5  Law 
Reporter,  55.)  In  re  Muggridge,  (5  Law  Reporter,  351.)  In  re 
Gooky  (5  Law  Reporter,  443,)  and  the  more  recent  case  of  Vose, 
and  others  since  decided ;  and  from  those  cases  I  feel  not  the 
slightest  inclination  to  depart.'  On  the  other  hand,  the  more  I  re- 
flect upon  the  doctrines  stated  therein,  the  more  I  am  satisfied, 
that  they  conform  to  the  true  intent  and  objects  of  the  Bankrupt 

'  See  also  Ex  parte  D*Obree,  8  Yes.  Jr.  82. 
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Law  of  1841,  ch.  9 ;  and  I  adhere  to  ihem  with  undoubting  confi- 
dence. If  they  are  to  be  overturned,  they  must  be  by  some  tri- 
bunali  whose  decisions  I  am  bound  to  obey. 

The  first  question  involves  two  distinct  points.     1.   Whether  an 
attachment  under  the  state  law  of  New  Hampshire  constitutes  a 
Ken  ?     2.  Whether  it  is  such  a  lien  as  is  within  the  saving  of  the 
second  section  of  the  Bankrupt  Act  of  1841,  ch.  9.     The  first  point 
is,  in  my  judgment,  in  the  present  state  of  things,  a  mere  controversy 
about  the  meaning  of  words.     That  an  attachment  on  mesTie  pro- 
cess  is  not  a  lien  in  the  sense  of  the  common  law,  I  think  very 
clear,  for  the  reasons  stated  in  Ex  parte  Foster,  (5  Law  Reporter, 
55.)     That  it  is  often  called  in  Massachusetts  and  New  Hampshire 
a  lien,  may  be  admitted  —  with  what  propriety  of  language  I  do 
not  inquire.     In  the  elaborate  opinion  of  the  superior  court  of  New 
Hampshire,  in  the  case  of  Kittredge  v.  Warren,  January  Term, 
1844,  (7  Law  Rep.  77,)  it  is  decided  to  be  a  lien.     I  enter  into 
no  debate  on  that  point  with  the  learned  judges  of  the  state  court. 
Assuming  it  to  be  a  lien,  it  is  a  contingent  conditional  lien,  con- 
oeoied  with  mesne  process,  and  only  dependent  for  its  value  and 
efficacy  upon  the  plaintiff's  obtaining  judgment  in  his  favor  in  the 
suit.     The  second  point  is  of  far  more  importance ;   and  that  is, 
whether  it  is  a  lien  within  the.  purview  of  the  saving  of  the  second 
section  of  the  Bankrupt  Act  of  1841,  ch.  9.     I  was  of  opinion  in 
Ex  parte  Foster,  (5  Law  Reporter,  55,  66,  67,)  that  it  was  not, 
and  for  the  reasons  therein  stated.     I  now  retain  the  same  opin- 
ion ;   although  my  present  judgment  does  not,  any  more  than  that 
in  Ex  parte  Foster,  require  me,  wilh  reference  to  the  merits  of  the 
case  now  before  me,  to  rely  on  that  opinion.    One  suggestion  made 
at  the  present  argument  on  behalf  of  the  attaching  creditors  is,  that 
the  attachment  in  this  case  is  not  a  payment,  security,  conveyance, 
or  transfer  of  property,  made  or  given  by  the  bankrupt  in  contem- 
phtion  of  bankruptcy,  and  for  the  purpose  of  giving  any  creditor 
any  preference  or  priority  over  the  general  creditors  of  the  bank- 
rupt, within  the  purview  of  the  enacting  clause  of  the  second 
section  of  the  Bankrupt  Act  of  1841,  ch.  9.    I  agree  to  that ;   but 
that  is  so  far  lirom  aiding  the  argument,  that  the  proviso  of  the 
second  section  covers  attachments  on  mesne  process,  that  it  may  be 
strongly  urged  the  other  way,  as  solely  intended  to  carve  excep- 
tions out  of  the  enacting  clause,  and  to  guard  agamst  any  applica- 
tion thereof  to  liens,  mortgages  or  other  securities,  made  or  given 
voluntarily  by  the  bankrupt,  ejtisdem  generis,  and  that  it  could  not 
be  designed  to  include  attachments  upon  meme  process,  which  are 
proceedings  in  inviitm,  and  not  ejmdem,  generis.    But  I  do  not 
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dwell  upon  this  topic  as  of  any  decisive  and  absolute  conclusive- 
ness. The  whole  merits  of  the  present  case  turn  upon  other  consid- 
erations;—  First,  whether  the  district  court,  sitting  in  bankruptcy, 
bos  a  right  to  issue  an  injunction  to  prevent  a  creditor,  who  has 
made  an  attachment,  from  obtaining  a  priority  of  satisfaction  out 
ot  the  assets  of  the  bankrupt,  pending  the  proceedings  in  bank- 
ruptcy. Secondly,  whether,  if  the  bankrupt  obtaiils  his  discharge 
pending  the  proceedings  under  the  attachment,  he  has  not  a  right 
to  plead  that  discharge  as  a  bar  pui&  darrein  continuance  to  further 
proceedings  in  such  suit,  and  thus  to  defeat  the  creditor's  right  to 
a  judgment..  Now,  if  he  has  a  Fight  to  the  latter,  the  former 
would  seem  irresistibly  to  follow  as  a  duty  of  the  district  court  sit- 
ting in  bankruptcy.  Both  of  these  points  have  been  long  ago  de- 
cided by  this  court  in  the  affirmative,  in  the  case  Ex  parte  Foster^ 
and  others,  which  followed  it. 

In  respect  to  the  right  of  the  district  court  to  issue  such  an 
injunction,  it  seems  to  me  clear  ia  principle,  and  it  is  a  question 
of  which  that  court  had  exclusive  cognizance,  and  it  is  not  a  mat- 
ter inquirable  into  elsewhere,  whether  the  jurisdiction  was  right- 
fully exercised  or  not. 

In  respect  to  the  other  point,  that  a  discharge  in  bankruptcy 
pendente  lite,  was  a  good  bar,  and  might  be  pleaded  as  such  to  the 
suit,  until  I  saw  the  able  and  learned  opinion  of  the  superior  court 
of  New  Hampshire  in  KiUredge  v.  Warren,  I  confess,  that  it  never 
occurred  to  me,  that  it  was  a  matter  susceptible  of  any  judicial 
doubt.  I  had  long  laid  it  up  among  those  maxims  of  the  law, 
which  are  uncontroverted  and  uncontrovertible. 

It  is  clear,  that  by  the  Bankrupt  Act  of  1841,  ch.  9,  ^  4, 
this  was  a  debt  of  the  plaintiff,  provable  under  the  bankruptcy,  and 
equally  clear,  that  if  so  provable,  then  the  certificate  of  discharge 
operated  to  discharge  the  debt.  If  it  discharged  the  debtj  and  was 
pleadable  as  a  bar,  what  ground  is  there  to  suggest,  that  a  judg- 
ment in  personam  can  be  rendered  in  a  personal  suit  (for  this 
attachment  suit  is  no  more)  against  the  party  ?  I  profess  myself 
wholly  unable  to  comprehend,  how  any  judgment  can  be  rendered 
agaiust  any  person  in  a  personal  suit,  for  a  debt,  which  is  dis- 
charged ;  for  the  judgment  declares  the  debt  to  be  due  from  biro, 
and  directs  a  recovery  accordingly.  The  record  itself,  upon  such 
pleadings,  ascertains,  that  there  is  no  debt ;  and  yet  the  award  of 
judgment  is,  or  must  be,  that  there  is  a  debt  recoverable  from  the 
party.  If  there  had  been  no  attachment  of  property,  there  conid 
be  no  pretence  to  say,  that  any  judgment  in  a  personal  suit  could 
be  recovered  against  the  party  ;   for  there  could  be  no  debt  due  or 


Digitized  by  VjOOQ IC 


U.  S.  CIEGUIT  COURT,  NEW  HAMPSHIRE.  125 

to  be  satined.  What  possible  difference  can  it  make,  that  there 
is  an  attaebment,  if  that  is  to  be  a  mere  conditional  or  contingent 
security  for  the  money  in  the  suit  of  a  debt,  which  is  no  longer 
a  sabsLsting  debt^  or  for  a  debt  extinguished  by  operation  of  law  ? 
Suppose  a  release,  made  by  the  plaintiff,  pendente  lite,  is  pleaded 
puis  darrien  continuance,  is  it  not  a  perfect  bar  in  that  suit  against 
any  recovery  ?  Such  a  release  would  be  a  complete  bar  to  any 
suit  in  personam  for  the  debt,  even  although  it  was  made  with  a  res- 
ervation or  saving  of  any  accompanying  mortgage,  or  other  fixed 
security,  although  the  remedy  io  recover  the  latter  might  remain, 
and  proccedinj^  in  rem  bef  tnaintainable«  Suppose,  in  the  present 
case,  no  attachment  bad  been  made,  and  a  mortgage  had  been 
given  as  collateral  security  for  the  debt,  (which  would  be  within 
the  saving  of  the  second  section  of  the  Bankrupt  Act  of  1841,  ch. 
9,)  the  certificate  of  discharge  would  clearly  be  a  good  bar  to  a 
suit  in  personam  for  the  debt,  although  not  to  a  suit  in  rem  to  en- 
force the  mortgage.  In  an  anonymous  case  in  Lofft's  R^p.  437, 
it  was  held,  that  a  certificate  granted,  pending  a  suit,  operated  in 
the  nature  of  a  release.  The  case  of  Davis  v.  Shapley,  (I  Bcgrn.  & 
Adolp.  54,)  establishes  also,  that  a  discharge  in  bankruptcy  is  not  a 
mere  personal  discharge  of  the  party,  but  a  discharge  of  his  after- 
acquired  goods,  thus  demonstrating  the  complete  effect  of  a  discharge 
to  prevent  any  judgment  in  personam  against  him  or  his  goods. 

i?be  whole  error  in  the  argument  consists  in  assuming  two  pro- 
positions as  the  basis,  on  which  it  rests,  neither  of  which  is,  in  my 
judgment,  maintainable,  either  upon  the  general  principles  of  law, 
or  the  obvious  purposes  and  provisions  of  the  Bankrupt  Act  of 
1841,  ch.  9.  The  £brst  is,  that  the  attachment,  if  it  is  a  lien  within 
the  meaning  of  the  second  section  of  that  act,  beoonoes,  in  virtue 
thereof^  not  a  contingent,  or  conditional  lien,  or  security,  dependent 
loar  its  efficacy  upon  a  judgment  being  rendered  in  the  particular 
suit  in  favor  of  the  plaintiff  for  the  debt ;  but  that  it  becomes,  de 
fade,  an  absolute  uncontingent  and  unconditional  lien,  which  entitles 
the  plaintiff  to  proceed  to  judgment  in  the  same  suit  for  the  debt, 
although  the  debt  is,  by  the  certificate  of  discharge,  barred  as 
against  the  bankrupt,  and  there  can  be  no  general  judgment  ren- 
dered against  him  for  the  debt.  The  second  is  consequent  upon 
the  first,  that  the  lien  is  equivalent  to  a  mortgage  upon  the  pro- 
perty, and  entitles  the  plaintiff  to  the  same  rights  and  remedies, 
that  he  would  have  upon  a  mortgage.  Now,  I  utterly  deny,  that 
either  of  these  propositions  is  maintainable  at  law  upon  any  known 
principles ;  and  it  is  incumbent  upon  the  party,  who  asserts  them, 
to  establish  their  validity. 
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In  respect  to  the  first,  it  is  against  the  whole  doctrine,  upon 
which  attachments  upon  mesne  process  is  founded,  that  it  is  anything 
more  than  a  mere  conditional  or  contingent  security  fpr  the  debt 
sued  for,  if  the  plaintiff  is  entitled  to  a  recovery  of  the  debt,  and 
does  actually  recover  it  in  the  suit.  The  Bankrupt  Act  of  1841, 
ch.  9,  if  the  lien  be  saved  by  the  second  section,  saves  only  the 
lien  as  it  is,  and  the  remedy  as  it  is.  It  does  not  make  a  lien 
absolute,  which  is  only  conditional  or  contingent.  It  does  not 
change  a  lien,  which  is  founded  upon  mere  mesne  process^  into  an 
absolute  right.  It  does  not  supersede  or  control  or  vary  any  bar 
to  the  suit,  which  the  law  either  protects  or  recognizes ;  much  less 
does  it  say,  that  if  the  debt  is  eventually  discharged  by  operation 
of  law,  it  shall  still  subsist  for  the  purpose  of  being  satisfied  in  that 
very  suit,  which  is  a  mere  proceeding  in  personam. 

The  Bankrupt  Act  of  1841,  ch.  9,  ^  4,  declares  that  a  "  dis- 
charge and  certificate,  when  duly  granted,  shall  in  all  courts  of 
justice  be  deemed  a  full  and  complete  discharge  of  all  debts,  con- 
tracts, and  engagements  of  such  bankrupt,  which  are  provable  un- 
der this  act ;  and  shall  be  and  may  be  pleaded  as  a  full  and  com- 
plete bar  to  all  suits  brought  in  any  court  of  judicature  whatever." 
This  is  in  substance  like  the  provision  in  the  English  bankrupt 
acts.*     And  there  never  has  been  any  doubt,  that  it  is  a  perfect 
bar  to  any  personal  action  brought  to  recover  any  such  debt  after 
the  certificate  of  discharge  has  been  obtained.     The  certificate,  if 
obtained  pendente  lite^  has  been  as  solemnly  held  to  be  a  complete 
bar  and  a  discharge  of  the  debt  in  any  personal  action  therefor, 
and  may  be  pleaded  as  a  plea  ptds  darrein  continuance.  '  The  au- 
thorities are  full  to  the  point,  and  are  founded  upon  no  reasoning 
peculiar  to  the  British  bankrupt  laws,  but  turn  upon  the  general 
principle,  that  any  discharge  of  the  debt,  pending  the  suit,  may  be 
pleaded  in  bar  of  further  proceedings,  and  that  the  suit  becomes 
thereby  ended.     It  seems  scarcely  necessary  to  cite  authorities  to 
the  point.     But  Paris  v.  Salkeld,  (2  Wib.  R.  137 ;  S.  C.  Id.  139)  ; 
Lovell  V.  Eastaffy  (3  Term  R.  554) ;    Parker  v.  Nbrtm,  (6  Term 
R.  695)  ;    Tdwer  v.  Cameron^  (6  East  R.  413)  ;    Harris  v.  JameSy 
(9  East  R.  82),  are  directly  in  point,  and  fully  reoognize  the  gene- 
ral principle  as  beyond  any  controversy,  although  they  turn,  for 
the  most  part,  upon  other  considerations.     Mr.  Tidd,  in  his  excel- 
lent work  on  Practice,  (2  Tidd  Pract.  ch.  38,  p.  847,  9th  edition,) 
states  it  as  settled  doctrine ;  and  Mr.  Chitty  gives  us,  in  hi?  Head- 

>  See  1  Deacon  on  Bankrupt  Laws,  ch.  14,  §  7,  p.  614,  edit.  1827.    The  Act  of 
6  George  lY.  ch.  16,  which,  as  to  this  point  does  not  differ  from  the  prior  laws. 
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ings,  the  fonn  of  the  plea,  referring  in  his  notes  merely  to  such  au- 
thorities as  show  its  proper  frame,  (2  Chitty  Plead,  p.  460,  3d  ed.)  * 
Since  the  Statute  of  21  Jac,  I.,  eh.  9,  ^  9,  the  question  as  to  the 
effect  of  an  attachment,  could  not  arise  in  England ;  and  there  is 
DO  authority  before  that  statute,  which  sustains  the  doctrine  that  the 
plaintiff,  under  a  foreign  attachment,  could  pursue  his  personal  ac- 
tion to  judgment,  after  a  discharge  in  bankruptcy  pleaded  puis 
darrein  amiinuance.*  I  profess  myself  utterly  unable  to  compre- 
hend, how,  or  upon  what  principle,  a  judgment  can  be  rendered  in 
a  personal  action  for  a  debt  against  the  defendant,  when,  upon 
the  pleadings,  the  debt  is  admitted  to  be  discharged  by  operation 
of  law. 

Then,  as  to  the  second  proposition.  It  is  diflScult  to  perceive, 
what  possible  analogy  there  is  between  a  mortgage  dn  property, 
and  a  lien  by  attachment  on  mesne  process^  which  ought  lo  govern 
in  this  case.  A  mortgage  vests  a  right  of  property  in  the  mortga- 
gee—  a  right,  positive,  fixed,  and  present.  It  is  in  no  jast  sense  a 
contingent  right  of  property,  but  a  positive  present  transfer  thereof. 
How  can  that  be  affirmed  of  an  attachment  upon  mesTie  process  ? 
What  property  does  the  attaching  creditor  obtain  in  the  property 
attached,  present,  fixed,  or  vested  ?  If  the  officer  releases  the  pro- 
perty, or  surrenders  it  to  the  debtor,  or  delivers  it  over  to  a  bailee, 
can  the  creditor  sue  for  it  in  an  action  of  trover,  or  replevin,  or  in 
any  other  action  in  rem  ?  There  is  no  pretence  to  say,  that  any 
such  doctrine  exists,  or  has  been  recognized  by  our  courts.  The 
ease  of  property  seized  in  execution,  stands  upon  a  much  stronger 
grotmd ;  and  yet  the  case  of  Giles  v.  Grover^  (6  Bligh  R.  277,) 
which  underwent  the  most  serious  discussion  by  all  the  judges  of 
England,  establishes,  that  in  such  a  case  the  plaintiff  in  the  execu- 
tion  acquires  no  property  in  the  goods  or  lands  seized  on  the  execu- 
tion. In  truth,  the  officer,  and  the  officer  only,  making  the  attach- 
ment or  seizure  in  execution,  acquires  a  special  property  therein, 
and  be  holds  it  only  so  far  as  the  law  authorizes  it  to  be  applied  to 
the  discharge  of  the  judgment,  obtained  by  the  plaintiff  in  the  per- 
sonal suit,  in  which  the  attachment  is  made. 

Far  different  is  the  situation  of  a  mortgagee  of  personal  or  real 
property.  He  has  a  present  ju^  in  re,  and  not  a  mere  jus  ad  rem. 
He  may  transfer  that  right  to  a  third  person.  He  may  enforce 
that  right  against  any  person  in  possession  of  the  property,  or  who 
subsequently  acquires  it  tortiously  as  to  him.     His  right  in  rem  is 


'  See  alM  I  Deacon  on  Bankr.  Laws,  oh.  14,  §  7,  p.  614,  617,  edit.  1827. 
'  See  fix  parte  Foster,  5  Law  Reporter,  55,  68,  69. 
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positive,  and  he  may  maintain  a  suit  therefor  against  any  person, 
until  that  right  is  extinguished.  Nay,  in  many  cases  at  the  com- 
mon law,  his  right  in  rem  continues  as  a  subsisting  right,  although 
the  debt,  for  which  it  is  given  is  extinguished,  or  paid.  In  cases  of 
a  mortgage  of  real  estate,  we  all  know,  that  it  is  so  at  the  common 
law,  where  the  debt  has  not  been  extinguished  until  after  condition 
broken.  In  cases  of  a  mortgage  of  personal  property,  (which  is  a 
pledge  and  more,)  the  same  rule  applies.  If  the  mortgage  is  not 
punctually  redeemed  at  the  prescribed  lime,  the  property  at  kw 
vests  absolutely  in  the  mortgagee,  ahhoUgh  in  equity  there  is  a 
right  to  redeem,  as  there  is  in  regard  to  real  estate.' 

But,  th^n,  it  is  suggested,  that  a  mortgage  is  not  discharged  or 
extinguished  by  the  Bankrupt  Act  of  1841 ;  but  it  may  be  enforced 
notwithstanding  the  discharge  of  the  bankrupt  from  the  debt.    Cer- 
tainly this  is  s6  under  the  express  saving  of  the  second  section  of 
the  act ;  and  it  is  unnecessary  to  consider,  whether  it  would  have 
been  so  or  not  without  that  saving.     But  how  may  that  mortgage 
be  enforced  ?  Certainly  not  by  an  action  in  personam  for  the  debt ; 
but  by  an  action  in  rem^  or  a  bill  in  equity  for  a  foreclosure.     The 
proceeding  in  such  a  suit  does  not  compel  the  bankrupt  to  pay  the 
debt,  for  which  the  mortgage  was  given  ;  but  simply  forecloses  his 
right  to  redeem,  unless  he  shall  voluntarily  pay  the  debt.     It  acts, 
therefore,  not  at  all  in  personam,  but  solely  in  rem.    It  is  in  this  re- 
spect precisely  like  the  case  of  a  bottomry  bond  given  by  the  mas- 
ter of  a  ship  for  necessary  supplies  and  repairs.     It  creates  a  lien 
on  the  ship,  which  may  be  enforced  against  it,  but  it  creates  no 
personal  obligation  in  the  owner  to  pay  the  debt.     Ddd  ever  any 
one  hear  of  an  action  in  personam  for  a  debt  secured  by  nK>rtgage, 
where  a  discharge  under  the  Bankrupt  Law  was  pleaded,  to  which 
it  was  a  valid  replication,  that  the  debt  was  secured  by  mortgage, 
so  as  to  oust  the  debtor  of  his  bar  in  that  suit,  and  entitle  the  plain- 
tiff  to  recover  a  judgment  against  him  in  tlyeit  suit,  to  be  satisfied 
out  of  the  mortgaged  property  ?   That,  I  imagine,  would  be  a  per- 
fect novelty  in  jurisprudence  ;  and  yet  it  is  in  effect,  what  is  sought 
to  be  attained  in  cases  of  personal  suits  against  a  bankrupt,  vrhae 
there  is  an  attachment.     The  truth  is,  that  there  is  no  jusit  analogy 
between  attachments  on  mesne  process  and  mortgages  of  property, 
upon  which  any  soUd  reasoning  can  be  founded.    They  are  whcdly 
different  in  their  nature,  character,  and  operation,  for  differ^t  ob- 
jects, add  wholly  diverso  intuitu.    They  cannot  be  assimilated  lo 


*  See  Story  on  B&ilments,  §  387  ;  2  Story  Eq.  Jnrlsp.  §  lOdO,  1031,  and  l^«  oftiet 
therd  cited. 
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each  other  by  any  eflfort  of  ingenuity  or  learning ;  at  least,  not  in 
my  judgment.  We  all  know,  what  are  the  ordinary  proceedings 
in  bankruptcy  in  eases  of  marlgBLg^.  If  the  mortgagee  chooses  to 
come  in  under  the  bankruptcy  and  surrender  his  mortgage,  for  the 
•  purpose  of  a  sale  of  tfie  property,  the  property  is  sold,  and  he  will 
be  entitled  to  prove  as  a  creditor  for  the  surplus  due  him  beyond 
what  the  proceeds  of  the  sale  will  satisfy.  If  he  does  not  so  come 
in,  and  the  debtor  has  obtained  a  lawful  discharge  and  certificate 
thereof,  the  mortgagee  cannot  proceed  against  him  by  a  personal 
action  for  the  debt.  His  sole  remedy  is  to  bring  his  bill  for  a  fore- 
closure, (if  the  assignee  does  not  choose  to  bring  a  bill  to  redeem,) 
making  the  proper  parties,  and,  be  will  then  be  entitled  to  a, fore* 
closure,  unless  the  money  is  paid  within  the  tinae  prescribed  by  the 
court,  by  the  assignee  or  other  party  in  interest.  But  in  case  of 
a  foreclosure  obtained,  the  creditor  must  content  himself  with  what 
the  property  is  worth,  and  has  ^qp  fiprther  remedy  for  the  debt 
against  the  person,  or  other  assets  ^the  bankrupt.* 

- 1  retain,  therefore,  the  opinion,  whhih  I  have  already  expressed 
in  the  case  Ex  parte  Foster^  wad.  the  other  cases  already  cited. 
And  with  the  greatest  respect  for  the  opinion  of  the  learned  court 
of  New  Hampshire  upon  this  last  point,  in  K^redge  v.  Warren^  I 
dissent  from  it  iofo  miimo.  It  has  not  relieved  my  mind  from  a 
mgle  doubt.  It  has  met  the,  question  in  a  memly  and  direct  man- 
ner ;  and  reasoned  out  the  case,  as  far.  as  it  can  b^  reasoned  on 
that  side,  fully  and  fairly.  It  has  failed  to  convineojne ;  and  I 
shall,  therefore,  act  upon  my  own  judgnient,  until  the^uprenoe 
court  of  the  United  States  has  instructed  me  otherwise. 

It  remains  for  me  to  soy,  what  answers  ought  to  be  made  in  re<- 
spect  to  the  qiiestions  adjourned  into  thk  court. 

But  before  1  p^pceed  to  state,  what  those  answers  should  of  might 
be,  it  may  ^  proper  to  make  a  few  observations  upon  the  practice, 
which  ordinary  regulates  the  action  of  the  distriet  court  in  cases 
of  this  sort.  Wben  a  personal  action  is  pending  at  the  suit  of  any 
creditor,  in  a  state  court,  in  which  an  attachment  has  been  made 
on  the  writ,  and  the  period  has  not  passed  at  i^^hich  the  bankrupt 
is  properly  in  court,  and  is  entitled,  if  he  obtains  a  discharge  in 
bankruptcy,  to  plead  it  as  a  bar  of  the  suit,  in  the  nature  of  a  plea 
puis  darrein  continuance^  it  becomes  the  duty  of  the  court  upon 
his  own  application,  or  that  of  his  assignee,  by  petition,  to  grant 
an  injunction  against  the  creditor,  to  ^  stay  further  proceedings  in 


«  See  1  Deacon  on  Bankr.  Laws,  ch.  9,  §  6,  p.  198,  &c.,  edit.  1S27,  where  the 
priacBpal  eases  an  dted.    See  alsb  Bankrupt  Act  of  1841,  oh.  9,  §  11 ;  H.  §  6. 

Tofc  vn.  —  NO.  m.  17 


Digitized  by  VjOOQ IC 


130  RECENT  AMERICAN  DECISIONS. 

the  suit  until  the  further  order  of  the  court.  If  the  creditor  does 
not  reside  within  the  district,  the  injunction  should  or  may  be 
prayed  against  him  and  his  agents  and  attorneys  within  the  district, 
to  stay  further  proceedings ;  and  in  such  a  case  a  service  of  the 
injunction  upon  such  agents  or  attorneys  will  be  a  service  upon 
their  principal,  and  bind  him  as  well  as  them,  personally.  If,  not- 
withstanding, the  creditor  or  his  agents  or  attorneys  should,  with- 
out the  leave  of  the  district  court,  proceed  to  take  further  steps  in 
the  cause,  it  will  be  a  breach  of  the  injunction,  for,  which  they  will 
be  liable  to  be  committed  for  a  contempt.  If  no  discharge  b 
obtained  by  the  bankrupt,  then  the  creditor  may,  by  petition,  ap- 
ply to  the  district  court  to  dissolve  the  injunction ;  and,  if  dissolved, 
the  creditor  may  then  proceed  to  perfect  his  attachment  by  judg- 
ment and  execution.  If  the  bankrupt  obtains  his  discharge,  and 
pleads  it  as  a  bar,  and  the  creditor  means  to  contest  its  validity,  as 
by  replying  fraud,  or  that  the  debt  is  not  otherwise  within  the  dis- 
charge, then  the  creditor  should  apply  to  the  district  court  for  leave 
to  proceed  in  the  cause  and  to  try  the  validity  of  the  discharge  by 
a  trial  in  the  state  .court,  which  is  granted  as  a  matter  of  course, 
upon  suitable  proof  and  aflSdavits.  If  the  validity  of  the  bar  is 
established  by  ihe^ verdict  of  the  jury,  that  of  course  ends  the  right 
to  proceed  in  the  suit,  unless  a  new  trial  is  granted.  If  the  dis- 
charge is  avoided  for  fraud,  or  other  matter  in  pais,  then  of  course 
it  is  no  bar,  and  there  is  an  end  of  the  defence,  unless  a  new  trial  is 
granted.  But,  if  the  validity  of  the  discharge,  as  such,  is  not  con- 
tested; and  the  state  court  should,  as  in  the  case  of  Kittredge  v. 
Wairen,  upon  a  demurrer,  hold  the  discharge  invalid  as  to  the  pro- 
perty attached,  I  have  no  doubt,  that  it  would  be  the  duty  of  the 
district  court  to  grant  an  injunction  against  the  creditor,  his  agents, 
attorneys,  and  the  sheriff,  holding  the  attached  property,  to  restrain 
the  creditor  from  proceeding  to  judgment;  or,  if  he  has  proceeded 
to  judgment  and  execution,  to  restrain  the  sheriff  from  levying  on 
the  property  on  the  execution ;  ^nd,  if  the  property  has  been  sold 
by  the  sheriff,  to  compel  him  to  bring  the  proceeds  into  court. 
And  it  will  be  no  excuse  or  justification  to  the  sheriff,  after  notice, 
that  he  has  paid  over  the  proceed^  to  the  creditor,  or  his  agents  or 
attorneys.  And  the  proceeds  may  be  followed  by  the  proper  dis- 
trict court  into  the  hands  of  the  creditor  and  his  agents  and  attor- 
neys, wherever  he  or  they  may  reside.  Such  I  do  not  scruple  to 
affirm  is,  and  should  be  the  practice.  It  would  be  an  utter  renun- 
ciation of  the  rightful  authority  and  jurisdiction  of  the  courts  of 
the  United  States  to  allow  any  creditor  to  avail  himself  of  any  unjust 
and  unlawful  advantage,  merely  because  his  suit  is  depending  io 
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a  state  court.  The  laws  of  the  United  States  are,  to  the  extent  of 
the  constitutional  limits,  paramount  to  the  authority  of  those  of  the 
states.  The  courts  of  the  United  States  are  the  appropriate  ex- 
pounders of  the  laws  of  the  United  States ;  and  are  not  bound  to 
follow  the  exposition  of  these  laws  by  the  state  courts,  unless  so 
far  as  they  approve  themselves  to  their  own  judgment. 

Such  being  my  views  with  regard  to  the  appropriate  modes  of 
proceeding  in  cases  of  this  nature,  it,  seems  to  me,  that  the  order  of 
the  district  court  directing  the  sheriff  and  his  deputy  to  deliver  up 
the  property,  might  involve  them  in  some  embarrassment  and  a 
double  responsibility,  which  might  be  avoided  by  a  somewhat 
different  procedure.  I  understand,  indeed,  that  already  an  injunc- 
tion has  gone  against  the  plaintiffs  in  the  various  suits  in  the  state 
court  referred  to  in  the  petition.  But  as  it  is  neither  suggested, 
nor  stated  upon  the  case  adjourned  into  this  court,  no  notice  of  it 
can  be  here  judicially  taken.  But  this  much  I  may  say,  that  if 
such  an  injunction  has  been  awarded,  it  is  not  competent  for  the 
creditors  to  take  a  single  step  in  their  suits  in  the  state  court,> 
enless  under  the  direction  and  order  of  the  district  court;  for 
olberwise  it  would  be  a  breach  of  the  injunction. 

The  answers  which  I  shall  direct  to  be  sent  to  the  district  court, 
apon  the  adjourned  questions,  are  as  follows :  — 

As  to  the  first  question..  It  is  the  opinion  of  this  court,  (1.)  That 
in  attachment  of  property  under  mesne  process  bona  fide  made 
before  a  petition  filed  in  bankruptcy,  by  the  debtor,  is  not  a  lien  or 
security  upon  the  property,  (although  valid  by  the  laws  of  New 
Hampehire,)  which  is  within  the  true  intendment  of  the  proviso  of 
the  second  section  of  the  Bankrupt  Act  of  1841,  ch.  9.  (2.)  If  it 
were,  it  would  not  entitle  the  creditor  to  proceed  to  a  judgment 
in  the  suit,  in  which  the  attachment  is  made,  if  the  debtors  have, 
pending  the  proceedings,  become  bankrupts  under  the  Act,  and 
have,  pending  the  proceedings,  lawfully  and  bond  fide  obtained 
their  certificates  of  discharge  from  their  debts,  provable  under  the 
^nkruptcy,  and  the  same  is  pleaded  as  a  bar  to  further  proceed- 
4igs  in  the  suits. 

As  to  the  second  question.  It  is  the  opinion  of  this  court,  that, 
in  the  present  state  of  the  proceedings  and  pleadings  in  the  suits 
pending  in  the  state  court,  as  stated  in  the  petition,  justice  does  not 
at  present  require,  that  an  injunction  or  order  should  be  awarded, 
by  the  district  court,  directing  the  petitioners  to  deliver  up  the 
property  attached,  to  the  assignee  of  the  bankrupts ;  and  if,  as 
suggested,  such  an  injunction  or  order  has  been  awarded  by  the 
di^ct  court,  it  ought  to  be  modified,  so  far  as  to  permit  the  same 
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property  to  remain  in  the  hands  of  the  petitioners,  until  the  further 
order  of  the  district  court,  and  to  await  the  final  action  of  the  state 
court  in  the  said  suits.  And  that  in  case  the  state  court,  not  con- 
testing,  but  admitting,  that  the  discharge  of  the  bankrupts  t^as  ob« 
tained  bona  fide  and  without  fraud,  and  as  siwh  is  valid  as  a  dis- 
charge from  the  debts  provable  under  the  bankruptcy,  should  nev- 
ertheless proceed  to  award  judgment  for  the  plaintiffs  in  the  said 
suits  for  their  debts  so  provable,  on  account  of  such  attachments 
therein,  then  that  such  judgments  ought  to  be  treated  as  a  nullity 
by  the  district  court,  and  as  not  binding  tl^er^in.  And  that  there- 
fore it  will  become  the  duty  of  the  district  court,  upon  the  petition 
and  application  of  the  assignee  of  the  bankrupts  therefor,  to  direct 
an  injunction  to  the  plaintiff  in  such  suits  respectively,  (if  such 
injunction  has  not  already  issued,)  prohibiting  them  respectively 
from  levying  any  executions  on  the  said  judgments,  or  any  of 
them,  upon  the  property  attached  in  the  said  suits ;  and  at  the 
same  time  to  direct  an  injunction  to  the  petitioners,  prohibiting 
them  or  either  of  them  from  proceeding  to  levy  the  same  execu- 
tions on  the  property  so  attached,  or  any  part  thereof,  but  to  deli- 
ver up  the  same  forthwith  to  the  assignee  of  the  said  bankrupts,  to 
be  distributed  as  a  part  of  the  assets  of  the  said  bankrupts.  And 
if  any  of  the  said  executions  shall  have  been  by  them  levied  upon 
the  said  property  attached,  then  to  pay  the  moneys  raised  thereby 
into  the  said  district  court.  And  in  case  of  the  disobedience  of 
such  order  or  injunction  by  the  said  plaintiffs,  or  the  petitioners, 
then  the  district  court  ought  to  proceed  to  enforce  obedience  there- 
to, as  in  other  cases  of  the  violation  of  injunctions. 


District  Court  (f  the  United  States^  Massachusetts^  June^  1844, 
at  Boston.    In  Admiralty, 

LuscoM  i;.  Osgood. 

A  minor,  without  the  knowledge  of  his  father,  eonoeftledliiinself  oo  board  a  wluJ- 
ing  vewe),  before  she  sailed  ^oin  Salero,  and  was  not  diseovered  by  the  master 
uotll  she  had  dismis^  her  pilot.  When  about  a  month  out,  the  master  stop- 
ped at  Fayal,  where  there  was  an  American  consul,  but  said  nothing  to  him 
about  the  boy.  The  boy  performed  the  duty  of  a  seaman  during  the  whole 
Toyage,  and,  when  eighteen  months  out,  signed  the  shipping  articles.  H  was 
lield,  that  the  father  of  the  boy  was  entitled  to  wages,  from  the  time  the  ahip 
sailed  from  Fayal. 

The  master  might  have  lefl  him  with  the,  cohsul  without  paying  three  month** 
wages,  as  in  case  of  a  seamaa  discharged  in  a  foreign  port. 
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h  would,  in  sncfa  case,  have  been  the  doty  of  the  consnl  to  proTide  for  and  send 

him  to  the  United  States. 
It  is  to  be  presumed  that  the  consul  would  have  performed  that  duty. 
The  amount  of  compensation  allowed,  should  bear  the  same  proportion  to  the  lay 

given  those  who  shipped  as  boys,  which  the  time  after  the  ship  left  Fayal  bore 

to  the  lime  of  the  whole  voyage. 
The  owners  are  liable  for  the  wages  of  a  seaman,  employed  by  the  master,  not* 

withstanding  he  may  have  had  a  complement  of  men  without  him. 

The  facts  in  this  case  sufficiently  appear  in  the  opinion  of  the  court, 
which  was  delivered  by 

Sphague  J.  The  Kbellant  seeks  to  recover  compensation  for  the 
services  of  his  miQor  son,  on  board  a  whale  ship,  of  which  the  re- 
spondent was  owner.  In  July,  1840,  the  ship  sailed  from  Salem, 
on  a  whaling  voyage.  On  the  morning  of  that  day,  the  son  was 
sent  by  his  father  to  school  as  usual;  but,  wishing  to  go  this 
voyage,  he,  without  the  knowledge  of  his  father,  or  of  the  captain 
or  owners,  concealed  himself  on  board  the  ship,  and  was  not  dis- 
covered by  the  captain  until  some  hours  after  she  had  discharged 
her  pilot.  The  lad  then  confessed  that  he  had  ruh  away,  because 
his  paretits  would  not  consent  to  his  going  to  sea.  The  daptain 
told  him  he  had  done  wrong,  but  that  it  was  then  too  late  to  re- 
tom  ;  and  put  him  on  duty  as  a  seaman.  The  ship,  after  taking 
seventeen  hundred  and  thirty-four  barrels  of  sperm  oil,  returned  to 
Salem  in  March,  1844,  having  been  absent  three  years  and  eight 
months ;  during  all  which  time  the  son  performed  the  duty  of  a 
seaman,  to  the  entire  satisfaction  of  the  captain,  who,  it  ought  to 
be  added,  ^eems  to  have  treated  this  lad,  thus  thrown  upon  his 
hands,  with  much  kindness  and  attention.  In  January,  1842, 
when  eighteen  months  out,  one  of  the  crew  died.  The  captain 
then  shipped  the  son  as  one  of  his  cr«w,  and  caused  him  to  sign 
the  articles.  From  that  time  it  is  conceded  that  the  libellant  is 
entitled  to  compensation  at  the  rate  of  tJ^  part  of  the  proceeds ; 
and  the  whole  controversy  relates  to  his  prior  services. 

It  is  insisted  by  the  father,  that  the  captain  ought  to  have  sent 
the  son  homcj  by  a  schooner,  bound  to  Boston  and  spoken  when 
only  three  days  out.  But  I  am  not  satisfied,  from  the  evidence, 
that  it  was  in  his  power.  It  is  next  lirged,  that  the  lad  should 
have  been  left  with  the  American  consul  at  Fayal,  to  be  sent  home. 
It  appears  that  the  ship,  in  August,  1840,  when  a  month  out, 
touched  at  that  place  for  refreshments,  and  remained  there  about 
thirty-six  hours.  The  captain  testifies  that  it  was  his  purpose  to 
have  sent  the  lad  home  from  Fayal,  if  there  had  been  any  oppor- 
tnnity ;  that  he  made  inquiry,  but  could  find  no  vessel  coming  to 
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the  United  States  ;  and  that  he  supposed  that  he  could  not  leave 
him  with  the  consul  without  paying  three  months'  wages.  This 
was  an  error.  It  would  not  have  been  the  case  of  a  discharge  of 
a  seaman  within  the  third  section  of  the  Statute  of  1803,  chap.  62, 
any  more  than  if  he  had  been  taken  from  a  wreck,  and  put  on  duty 
for  the  time  being.  But  having  offered  himself  as  a  seaman,  and 
been  permitted  by  the  captain  to  perform  all  the  duties  of  one,  he 
was  a  mariner  within  the  meaning  of  the  fourth  section  of  that  act ; 
and  it  would  have  been  the  duly  of  the  consul  to  have  afforded 
him  subsistence,  and  sent  him  to  the  United  States.  And  it  cannot 
be  doubted,  that  the  gentleman,  who  holds  that  office  at  Fayal, 
would  have  performed  that  duty  with  all  fidelity,  and  sent  this  lad 
to  his  father. 

The  posture  of  the  case  is  this.  The  captain  well  knew  that  the 
father  was  entitled  to  the  services  of  the  son,  who  had  escaped 
from  his  control,  and  was  then  rendering  Services  on  board  this 
ship.  He  was  in  the  port  of  Fayal,  one  of  the  Western  Islands, 
whence  the  usual  passage  to  the  United  States  would  be  not  more 
than  thirty  days.  If  the  lad  had  been  left  there,  it  would  have  been 
the  legal  <iuty  of  the  America^  consul  to  provide  for  and  send  him 
home.  The  captain  called  on  the  consul  for  other  purposes,  but 
never  requested  him  to  take  charge  of  this  boy,  or  even  mentioned 
that  he  was  on  board  his  vessel ;  but  took  him  on  a  three  years' 
whaling  voyage,  intending  to  have  his  services  during  the  whole 
period.  From  that  time  he  must  be  deemed  to  have  taken  these 
services  voluntarily,  and  the  father  is  entitled  to  compensation. 

It  has  been .  urged,  that  the  ship  having  a  full  complement  of 
seamen,  the  captain  was  not  authorized  to  take  more,  and  therefore 
the  owners  are  not  responsible.  The  master  of  a  ship  has  author- 
ity to  employ  mariners.  The  person  employed  is  not  bound  to  in- 
quire whether  he  has  already  a  full  crew. 

It  would  be  a  doctrine  as  novel  as  it  is  unjqst,  to  deprive  a  sea- 
man of  his  remedy  against  the  owners,  on  the  ground  Uiat  the  mas- 
ter had  hired  more  than  were  needed. 

It  has  been  further  urged,  in  behalf  of  the  respondent,  that  the 
practice  of  lads  concealing  themselves  on  board  outward-bound 
vessels,  is  an  evil  which  the  court  should  endeavor  to  suppress  by 
withholding  all  compensation.  But  I  apprehend  that  would  have 
little  influence  upon  the  thoughtlessness  of  early  youth,  impelled  by 
a  spirit  of  adventure  and  an  excited  imagination.  And  there  is 
little  danger  that  a  parent,  who.  would  not  consent  that  his  son 
should  go  under  contract  for  compensation,  and  properly  provided 
under  his  own  auspices,  would  connive  at  his  furtively,  and  in  a 
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State  of  destitution,  throwing  himself,  against  their  will,  upon  the 
officers  of  a  ship,  whose  kindness  and  good  will  would  be  so  im- 
portant, not  only  to  his  comfort,  but  to  his  health  and  safety.  On 
the  other  hand,  if  the  services  of  strong  and  active  lads,  of  nearly 
seventeen  years  of  age,  were  to  be  had  on  these  long  voyages  with- 
out compensation,  there  would  be  a  palpable  temptation  on  the  part 
of  the  officers  to  connive  at  of  encourage  the  practice.  And  the 
danger  would  be  increased  when  the  master,  as  in  the  present 
case,  is  also  an  owner.  To  this  we  may  add,  that  the  evils  are 
mucfa  greater  to  the  one  party  than  to  the  other.  The  o\Vners  are 
only  called  upon  to  pay  for  services  of  which  they  have,  through 
their  agent,  availed  themselves.  But,  on  the  other  hand,  the  father 
would  wholly  lose  those  services ;  and,  what  in  many  cases  would 
be  vastly  more  important,  he  would  loSe  the  control  and  super- 
vision of  his  son,  during  several  years  of  the  most  critical  period  of 
his  life,  when  his  habits  are  to  be  formed,  his  education,  perhaps, 
completed,  and  his  occupation  or  profession  determined.  The 
most  cherished  purposes  and  fondest  hopes  of  the  parent  might 
thus  be  destroyed. 

I  shall  decree  compensation  from  the  time  the  ship  sailed  from 
Fayal,  and,  in  ascertaining  the  amount,  shall  adopt  the  lay  given 
those  who  shipped  as  boys,  and  for  which  this  lad  subsequently 
shipped,  that  is,  tJt  j  and,  for  the  time  I  shall  adopt  the  rule  pre- 
scribed in  the  shipping  articles  in  case  of  death,  and  give  such  pro- 
portion of  -rb  of  the  whole  products  of  the  voyage,  as  the  time 
after  the  ship  left  Fayal  bears  to  the  whole  time  occupied  in  per- 
forming the  voyage. 

Princej  of  Salem,  for  the  libellant. 
Wardj  of  Salem,  for  the  Ubellee. 


District  Court  of  the  United  States^  Connecticut,  October,  1843,  (U 
Hartford.    In  Admiralty. 

The  Brio  Joseph  Gobham. 

Wliere  a  deputy  marshal  attaches  a  vessel  under  process  from  a  district  court, 
and  leaves  her  in  the  possession  of  the  master,  who  is  also  a  pait  owner,  as 
keeper,  and,  while  the  master  is  temporarily  on  shore,  another  part  owner 
fraudulently  carries  the  vessel  out  of  the  jurisdiction,  this  is  not  an  abandon- 
ment of  the  attachment  by  the  deputy  marshal. 

Where  the  vessel,  so  carried  off,  is  attached  by  state  process,  and  the  deputy 
maishal  seeks  to  recover  her  in  admiralty,  in  the  district  court  of  the  district  to 
which  she  is  carried,  this  is  no  intjerference  with  state  authority. 
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The  latter  court  haa  no  power  to  try  the  queation,  whether  the  former  diatrict 
court  had  juriadiction  of  the  original  libel. 

No  particular  form  ia  prescribed,  by  which  the  deputy  marshal  should  seek  to  re- 
gain the  vessel. 

Where  the  other  party  comes  in  and  answers,  he  cannot  object  to  the  want  of  a 
monition  or  citation. 
•    The  district  court  of  the  district  to  which  the  vessel  is  so  carried,  has  power  to 
issue  a  warrant  to  deliver  the  vessel  to  the  deputy  marshal  of  the  district  where 
she  was  first  attached. 

On  the  fifth  day  of  September,  1843,  William  &  Stillwell,  deputy 
marshal  for  the  southern  district  of  New  York,  filed  his  affidavit, 
allegifig  that  he  had  attached  the  said  brig,  while  lying  in  the  har- 
bor of  New  York,  on  a  libel  presented  to  the  district  court  for  the 
southern  district  of  New  York,  by  Hiram  Benner,  that  he  left  her 
in  charge  of  John  Williams,  the  captain  of  the  brig,  as  ship-keeper, 
and  that,  while  Williams  was  temporarily  on  shore,  Elisha  Seely 
and  Albert  Seely  forcibly  and  fraudulently  carried  her  out  of  the 
jurisdiction  of  the  district  court  for  the  southern  district  of  New 
York,  brought  her  to  Darien,  in  the  district  of  Connecticut,  and 
caused  her  there  to  be  attached  at  the  suits  of  Albert  Seely  and 
others,  for  the  private  debts  of  Elisha  Seely.  The  affidavit  con- 
cluded with  a  prayer  for  an  order  and  warrant  to  the  marshal  for 
the  district  of  Connecticut,  to  take  and  deliver  the  brig  to  the  mar- 
shal for  the  southern  district  of  New  York,  to  atide  the  order  of 
the  district  court  for  that  district.  A  copy  of  the  original  libel  and 
warrant,  duly  certified,  were  annexed. 

The  warrant  was  issued,  agreeably  to  the  prayer  annexed  to  the 
affidavit ;  but  before  the  brig  was  removed,  George  S.  Bowler  and 
Joseph  Gorharii,  for  themselves  and  in  behalf  of  others  holding  the 
brig,  applied  for  a  stay  of  proceedings,  that  they  might  show  cause 
why  the  warrant  should  not  be  executed.  A  hearing  thereon  was 
had,  S/eptember  18,  1843,  at  which  evidence  was  adduced,  and  the 
question  argued. 

The  written  answers  of  those  interested  was  then  submitted,  spe- 
cifying six  objections  against  proceeding  in  this  court.  —  (1.)  That 
the  judge  has  no  power  or  authority  to  grant  any  warrant  or  process 
in  conformity  with  the  prayer  annexed  to  the  affidavit  of  Stillwell. 
(2.)  That  the  district  court  hath  no  pbwer  to  entertain  this  applica- 
tion of  Stillwell,  or  to  grant  the  warrant  or  take  cognizance  of  the 
application.  (3.)  That  if  either  the  judge  or  the  court  can  in  any 
case  grant  any  such  warrant  as  is  prayed  for,  or  exercise  any  such 
power  as  said  application  calls  for,  then  it  should  be  in  the  form 
of  a  libel,  with  a  processvof  monition  or  citation  to  those  in  interest, 
to  be  heard.     (4.)  That  it  appears  on  the  fiaice  of  the  m>el  and 
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proceedings  in  the  southern  district  of  New  York,  tlmt  the  nmtter 
w'Bs  not  Tvithin  the  jurisdiction  of  the  court  of  the  United  States  for 
that  district,  and  that  the  proceeding  there  was  nugatory  and  void. 
(5.)  That  the  affidavit  here  is  untrue  —  that  the  brig  was  never 
attached  by  Stillwell  —  but  if  attached  there,  it  was  abandoned  by 
StiUwell.  (6.)  That  George  A.  Bowler,  one  of  the  persons  now 
appearing  to  object  and  show  cause,  is  in  possession  of  the  brig  at 
Darien,  being  a  constable  of  that  town,  and  as  such,  having  on  the 
eighth  day  of  August,  1843,  at  said  Darien,  attached  the  brig  by 
virtue  of  several  attachments,  under  the  authority  and  laws  of  Con- 
aecticat,  specifying  the  number  of  attachments,  dates,  names^  d&c 
^me  in  favor  of  Albert  Seely,  and  all  against  Elisha  Seely. 

WBUam  S.  SUUwell^  in  support  of  the  affidavit 

£.  8.  Baldwin  and  Charles  Hawlej/,  against  it. 

The  opinion  of  the  court  was  delivered  by 

JunsoN  J.  The  court,  upon  full  consideration  of  the  evidence, 
doth  find,  as  mattes  of  fact,  that  Stillwell,  the  deputy  marshal  of 
tbe  southern  district  of  New;  York,  on  the  fourth  day  of  August, 
1843,  by  virtue  of  a  warrant  issuing  out  of  the  district  court  of  the 
United  Slates  for  the  southern  district  of  New  York,  did  seize  and 
attach  the  brig  Joseph  Gorham,  and  took  possession  of  her  in  the 
harbor  of  New  York— that  Elisha  Seely  and  Albert  Seely  knew 
tbe  fact  of  this  attachment  by  the  marshal,  and  that  on  the  seventh 
day  of  August,  1843,  Albert  Seely  and  Elisha,  combined  unlaw- 
fully, and  in  violation  of  the  said  process  of  the  said  district  court  of 
the  United  States  for  the  southern  district  of  New  York,  collusively 
and  fraudulently  and  forcibly  did  carry  said  brig  out  of  the  southern 
district  of  New  York,  and  with  the  view  to  have  her  attached  for 
tbe  debts  of  Elisha,  they  did  bring  the  brig  into  the  district  of  Con- 
necticut, and  on  the  eighth  day  of  August,  1843,  did  carry  out  this 
fraudulent  combination,  by  having  the  brig  attached  as  is  stated  in 
tbe  answer  of  the  respondehts  on  file,  and  now  cbim  to  hold  her 
against  tbe  deputy  marshaL  Having  found  these  facts,  the  court 
will  proceed  to  consider  the  application  of  the  law  to  them.  In 
doing  which,  tbe  answer  of  the  respondents  will  be  taken  up,  and 
the  several  objections  duly  considered  and  determined,  as  we  pro- 
ceed in  the  case,  tsiking  up  these  objections  in  a  more  natural  or- 
der than  that  in  which  they  stand  in  the  answer. 

The  fifth  objection  maybe  first  considered.  The  respondents^  in 
their  answer,  deny  that  the  brig  was  ever  attached  by  Stillwell.  If 
light  here,  there  is  no  necessit]^6f  proceeding  any  farther  with  the 
case*     The  whole  proceedings  rest  on  the  fact,  that  the  brig  was 
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attached  and  seized  by  Stillwell's  warrant  on  the  4th  of  August. 
Take  away  this  foundation  and  there  is  nothing  left,  but  to  end  the 
process  commenced  here.  But  this  denial  is  against  the  evidence. 
The  proof  is  conclusive,  that  Stillwell  served  his  warrant  on  the 
4th  of  August.  This  objection  also  embraces  another  proposition, 
that  if  attached  by  Stillwell,  he  had  abandoned  the  attachment, 
thus  losing  his  lien  on  Ihe  brig,  and  leaving  her  free  to  be  attached 
by  Seely's  creditors  in  Connecticut.  Or,  in  other  words,  that  as 
the  deputy  marshal,  after  the  seizure,  entrusted  the  brig  to  Captain 
Williams,  who  had  ever  commanded  the  vessel,  he  thereby  lost  his 
lien,  and  the  attaching  creditors  in  Connecticut  had  right  to  inter- 
pose their  claim.  The  facts  in  this  part  of  the  case  are  quite  sim- 
ple. Captain  Williams  owned .  half  the  brig,  Elisha  Seely  one 
fourth,  and  Joseph  Gorham  the  other  quarter.  The  latter  gave  to 
Elisha  Seely  a  power  to  act  for  him,  so  that  Williams  owned  half 
and  Seely  owned  and  represented  the  other  half.  The  vessel  ar- 
rived on  the  29th  of  July.  Elisha  Seely,  residing  in  Darien,  went 
to  New  York  on  the  1st  of  August.  On  the  4lh  of  August  a  libel 
was  filed  by  Benner  —  the  warrant  is  served  and  the  attachment 
made  the  same  day.  Captain  Williams  was  on  board  when  the 
attachment  was  served,  and  the  marshal  left  the  vessel  in  his  keep- 
ing. This  was  made  known  to  E.  Seely  on  th^  5th  of  August. 
Immediately  thereafter,  E.  Seely  went  to  the  New  York  custom- 
house, represented  himself  as  master,  and  got  a  clearance  for  the 
brig,  which  was  privately  done.  Ajid  on  the  7th  of  August,  while 
the  marshal's  ship-keeper  was  on  shore,  Captain  Seely  and  Albert 
Seely  took  the  brig  away,  and  as  soon  as  she  was  cleared  from  her 
fastenings  and  made  fast  to  a  steamboat,  Albert  Seely  proceeded 
to  Darien,  where  he  procured  the  attachments,  and  with  the  con- 
stable to  serve  them,  came  out  in  a  small  boat,  where  Captain  Eli- 
sha Seely  was  lying  to  in  waiting.  They  went  on  board  about  six 
miles  bom  Darien,  and  were  then  taken  into  port  by  Captain  Seely, 
the  defendant  in  all  the  cases,  his  own  property  being  thus  attach- 
ed. To  say  the  least,  this  was  a  very  extraordinary  proceeding, 
and  to  the  mind  of  the  court,  fully  confirms  the  statement  made 
by  some  of  the  witnesses,  that  the  two  Seelys  knew  that  the  brig 
had  been  attached. 

These  facts  do  not  present  any  such  case^  as  the  law  will  declare 
to  be  an  abandonment  of  the  rights  under  the  attachment  of  the 
marshal.  There  is  no  new  credit  obtained  by  the  marshal  leaving 
the  brig  in  the  possession  and  keeping  of  Captain  Williams.  The 
Seelys  do  not  procure  process  and  incur  expense  in  securing  a 
debt  upon  property  which  they  believed  to  be  free,  but  they  knew 
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rt  to  be  encumbered  with  the  prior  attachment,  and  they  seek  to 
avoid  that  prior  encumbrance,  by  running  the  brig  into  another 
jurisdiction,  where  they  suppose  that  process  cannot  come.  Suffi* 
cient  for  this  part  of  the  objections  is  it,  that  the  two  Seelys  had 
knowledge  of  StiUwell's  attachment,  and  collusively  attempted  to 
throw  it  off  by  their  own  unlawful  conspiracy  and  combination. 

The  sixth  objection  very  naturally  follows  the  one  last  consid- 
ered. The  substance  of  this  objection  is,  that  George  A.  Bowler 
is  a  constable  of  Darien,  and  as  such  has  attached  the  brig,  in  the 
state  of  Connecticut,  by  virtue  of  state  process,  and  this  cannot  be 
interfered  with  by  any  proceeding  or  process  of  the  United  States. 
This  proposition  might  be  well  founded,  and  would  indeed  be,  if 
this  were  a  lawful  attachment.  No  court  of  the  United  States  ever 
interferes  with  any  state  liens  or  state  process.  But  in  the  present 
case  there  has  been  no  attachment  of  this  brig  by  any  state  pro- 
cess, which  can  ever  be  recognised  by  any  tribunal,  either  state  or 
Hational.  A  single,  moment^s  attention  to  the  case  will  make  this 
clear  to  every  one.  The  brig,  while  in  the  harbor  of  New  York, 
is  seized  by  the  raarshal  under  a  warrant  from  the  United  States 
court,  and  while  under  that  seizure,  two  men  who  know  the  fact, 
contrive  a  secret  plan  to  run  away  with  the  brig ;  they  combine 
for  the  fraudulent  purpose  of  interrupting  the  regular  administra- 
tion of  justice  in  the  United  States  court,  and  in  violation  of  the 
known  laws  of  the  United  States,  they  seize  the  brig  and  hasten 
her  out  of  that  jurisdiction  into  Connecticut.  What  was  this  act  ? 
A  trespass  ;  and  these  men  who  bring  away  the  brig  are  trespassers, 
and  violators  of  the  penal  code  of  dongress.  What  do  they  do 
when  they  arrive  here  ?  We  answer,  they  fraudulently  procure 
writs  and  attach  the  brig. 

These  trespassers  do  this.  They  use  the  forms  of  law  as  mere 
instruments  to  continue  their  own  illegal  acts  —  to  perfect  their 
own  trespass.  Can  such  proceedings  be  tolerated  ?  Surely  not. 
A  good  title  to  property  cannot  be  engrafted  upon  wrong  doings  — 
i^)on  a  high-handed  trespass.  Every  man  who  has  intermeddled 
with  this  brig,  in  aid  of  the  fraudulent  combination  of  the  two  Seelys, 
is  also  a  trespasser.  It  may  well  be  said,  then,  that  here  is  no 
interference  or  collision  with  state  authority.  Th6  interference  is 
on  the  other  side.  The  Seelys  are  the  aggressors,  but  the  state 
never  lends  its  authority  to  a  trespasser —  a  wrong  doer.  It  can- 
not do  it.  The  right  of  the  possession  of  this  brig  from  the  fourth 
day  of  August,  has  been  in  the  deputy  marshal,  and  he  might  h^ve 
followed  her  anywhere  and  retaken  her,  resting  his  claim  on  that 
light.    It  follows,  then,  that  each  and  all  the  writs  enumerated 
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in  the  answer  of  these  respondents,  as  to  this  brig,  were  utteriy 
void.  They  were  procured  and  used  in  fraud  of  the  law.  They 
constitute  no  obstacle  to  the  possession  of  the  marshal  of  the  dis- 
trict where  the  brig  was  first  attached. 

The  fourth  objection  contained  in  the  answer  of  the  respondents 
is,  that  the  original  libel  in  New  York  is  not  \icithin  the  jurisdic- 
tion of  the  district  court  of  the  United  States  for  the  southern  dis- 
trict of  New  York.  That  court  has  no  jurisdiction.  All  that  need 
be  said  to.  this  part  of  the  answer  is,  that  this  is  not  the  place  to  try 
that  question.  The  present  proceedings  are  founded  upon  a  pro- 
cess, issued  by  a  court  of  competent  jurisdiction  in  admiralty ;  that 
was  a  suit  in  admiralty,  and  the  place  to  settle  the  truth  or  legality 
of  that  libel  is  in  the  court  from  whence  it  issued.  This  objection 
cannot  avail. 

The  third  objection  is,  that  this  should  be  a  libel,  and  have  ac- 
companying it  a  monition  or  citation.  This  objection  is  founded 
in  a  mistaken  idea  of  the  nature  and  form  of  a  libel  in  admiralty. 
There  is  no  form  prescribed  by  law.  The  party  may  adopt  hi* 
own  form,  and  use  his  own  language,  provided  he  qiake  hia  com- 
plaint or  claim  intelligible  to  the  court  But  to  ^11  intents  this  i» 
a  libel.  The  suffering  party  sets  forth  his  complaint,  and  prays  the 
court  to  issue  process  of  restoration.  But  there  is  -superadded  ta 
this  objection,  that  a  monition  or  citation  should  have  accompanied 
the  libel  ot  complaint.  In  this  case  the  m^urshal  takes  his  warrant,, 
and  having  secured  the  property,  so  that  ^k  may  be  well  considered 
as  in  the  custody  of  the  court,  all  parties  come  i^lo  court,  and  the 
respondents  make  answer  and  show  cause ;  they  produce  all  their 
evidence,  interpose  their  arguments,  and  are  fuUy  heard  before  any 
removal  of  the  property  —  before  it  is  restored,  or  even,  in  fact, 
taken  out  of  their  possession  ;  nominally  it  is  seized,  but  actually 
remains,  and  awaits  the  full  hearing  ordered  by  the  court.  What 
is  the  object  of  a  citation  ?  To  give  notice  to  the  opposite  party 
that  he  may  appear,  and  contest  the  ekim  set  up  against  himu 
What  has  been  done  in  this  case  ?  We  answer,  the  respondents 
come  in  voluntarily  —  make  their  Jinswer  in  writing,  thereby  waiv- 
ing all  previous  objections  of  form  as  to  notice,  when  and  where 
the  questions  between  them  are  amply  defeoded  and  tried.  Thia 
is  deemed  sufficient.  »  , 

The  first  and  second  objections  may  be  conskkred  as  one,  and 
answered  6s  one.  The  substance  of  these  two  objections  seems  to 
be,  that  in  a  case  like  the  piesent,  the  district  court  of  the  United 
States  possesses  no  power  to  hold  cognizance  of  the  matter  in  ques* 
tion.  Involved  in  these  two  objections,  there  is  a  matter  of  form 
also,  which  may  be  stated  in  this  manner.   If  addressed  to  the  judge 
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by  Dame,  there  is  a  want  of  authority  to  act.  If  addressed  to  the 
district  court,  there  is  no  power  in  the  court  to  grant  the  relief 
prayed  for.  This  part  of  the  objection  may  be  disposed  of  by  stat- 
ing, that  it  is  immaterial  whether  a  libel  be  addressed  to  the  judge 
by  name,  superadding  his  office,  or  whether  it  is  addressed  to  the 
district  court.  Either  will  be  sufficient,  and  one  may  be  as  proper 
as  the  other.  The  substantial  part  of  this  'objection  embraces  a 
very  important  question,  and  should  be  gravely  considered. 

What  then  is  this  important  question  ?  The  United  States  dis- 
trict court  of  Connecticut  has  issued  a  process,  in  the  exercise  of 
its  admiralty  jurisdiction,  in  aid  of  the  powers  and  jurisdictioh  of  a 
court  possessing  similar  powers,  in  an  adjoining  district,  where  the 
property,  being  in  its  nature  within  the  admiralty  powers  of  the 
court,  has  been  once  lawfully  seized  and  taken  into  its  jurisdiction, 
and  while  there  to  be  adjudicated,  hath  been  fraudulently  and  clan- 
destinely withdrawn  from  that  jurisdiction,  and  brought  here.  The 
court,  which  began  the  case  originally,  was  the  district  court  of 
the  United  States  within  the  southern  district  of  New  York,  and 
while  proceeding  to  adjudicate  upon  that  property,  it  is  arrested  from 
that  court,  and  brought  into  the  district  of  Connecticut,  by  trespas- 
sers and  wron^-doers;  and  having  possessed  themselves  of  the 
property  in  the  manner  stated,  they  now  come  here  and  interpose 
their  objections  to  its  restoration  !  All  that  this  court  has  been  call- 
ed upon  to  do,  is,  through  its  admiralty  powers,  to  restore  this  pro- 
perty to  the  marshal  of  New  York,  so  that  it  may  be  there  pro- 
ceeded with  according  to  law.  If  this  court  possesses  no  such 
powers,  where  is  the  remedy  ?  Upon  the  facts  found,  no  man  can 
hesitate  for  one  moment,  that  there  should  be  a  remedy  for  a  case 
8o  flagrant ;  and  where  is  it  ?  It  is  not  in  the  district  court  of  New 
York,  because  the  marshal  of  that  district  possesses  no  authority 
kere.  Is  it  in  a  slate  court  ?  No  one  will  pretend  that.  The  rem- 
edy then  is  in  the  admiralty  in  that  district  where  the  vessel  may 
be  found,  and  its  duty  is  obvious.     The  vessel  should  be  restored. 

It  is  the  opinion  of  this  court,  that  this  case  falls  directly  within 
its  admiralty  jurisdiction.  The  facts  and  circumstances  of  the  case 
warrant  the  court  in  coming  to  the  result,  that  the  warrant  issued 
on  the  5th  day  of  September,  1843,  in  the  matter  of  the  brig  Jo- 
seph Gorham,  after  full  hearing,  be  no  longer  suspended,  but  that 
the  same  be  executed ;  and  that  the  said  brig  Joseph  Gorham,  now 
in  custody  of  the  marshal  of  the  United  States  for  the  district  of 
Connecticut,  be  forthwith  restored,  with  its  tackle,  apparel,  and 
furniture,  unto  the  said  William  S.  Stillwell,  a  deputy  marshal  of 
the  said  southern  district  of  New  York,  to  be  there  proceeded  with 
as  to  law  and  justice  shall  appertain. 
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Supreme  Judicial  Court  of  Massachusetts,  March  Term,  held  by  ad- 
joummient  in  June,  1844,  at  Boston. 

Oliver  Fletcher  and  others  t;.  Isaac  Davis. 

Under  the  Insolvent  Law  of  1838,  ^  12,  the  master  in  chancery,  if  he  ascertain 
that  there  is  a  jast  clahn  against  the  estate  of  an  insolvent  debtor,  which  was  by 
mistake  or  accident  omitted  to  be  proved,  may,  after  the  dividend  is  made  up, 
and  before  it  is  paid  out,  permit  the  creditor  to  piove  the  same ;  or  so  to  mod- 
ify hia  order  for  distribution,  as  to  leave  a  sufficient  sum  in  the  bands  of  the 
assignee  to  pay  such  creditor  a  proportionate  dividend. 

This  was  a  bill  in  equity,  brought  by  the  plaintiffs  against  the  de- 
fendant, a  master  in  chancery  for  the  county  of  Worcester.  The 
facts,  as  alleged  in  the  bill,  were  these.  Some  time  in  the  year 
1843,  Amos  Durant,  of  Fitchburg,  applied  to  the  defendant  for  the 
benefit  of  the  Insolvent  Law  of  Massachusetts,  and  proceedings 
were  had  thereon.  The  third  meeting  of  the  creditors  was  notified 
for  December  4,  1843.  The  plaintiffs,  being  creditors  for  about 
$195  22,  delivered  their  claims  to  Durant,  who  promised  to  pre- 
sent them,  at  the  meeting  of  the  creditors,  to  be  proved.  But  Du- 
rant, having  afterwards  he^rd  that  the  "  Boston  creditors  "  (among 
whom  were  the  plaintifl^)  had  caused  their  demands  to  be  pre- 
sented by  another  agent,  did  not  present  iht  plaintiffs*  claims  for 
proof.  The  master  ordered  a  dividend,  amounting  to  more  than 
seventy-five  per  cent,  which,  owing  to  this  mistake  of  Durant's,  did 
not  include  the  debt  of  the  plaintiffs.  The  plaintiffs  did  not 
ascertain  that  their  claims  were  not  proved,  until  December  18th, 
when  they  immediately  applied  to  the  master  for  permission  to 
prove  them,  and  receive  a  dividend  thereon  ;  but  the  master  refus- 
ed to  receive  them^  or  any  part  of  them,  doubting  his  authority  to 
do  so.  The  master  had  not  yet  delivered  the  order  for  distribution 
to  the  assignee,  and  the  proceeds  had  not  yet  been  distributed. 
The  bill  contained  a  prayer  for  discovery;  for  an  injunction  to  the 
master,  restraming  him  from  issuing  an  order  for  distribution  to  the 
assignee,  until  the  plaintiffs  should  have  an  opportunity  to  prove 
their  claims ;  and  for  fuHher  and  other  relief  To  Jhis  bill  there 
was  a  general  demurrer. 

T.  P.  Chandler,  for  the  plaintiffs. 

C.  W.  Hartshorn,  of  Worcester,  for  the  defendant. 

Wn.DE  J.     Upon  the  facts  alleged  in  the  bill,  I  am  of  opinion, 
that  by  the  12th  section  of  the  Statute  of  1838,  chap.  263,  the  de- 
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fendant  was  authorized  and  bound  to  permit  the  plaintif&  to  prove 
their  claims  ;  or  to  so  modify  his  order  of  distribution,  as  to  leave 
in  the  hands  of  the  assignee  a  sum  sufficient  to  pay  them  a  propor- 
tion equal  to  what  was  to  be  paid  to  the  creditors  who  had  proved 
their  claims,  to  remain  unappropriated  until  a  final  dividend  should 
be  made.  I  consider  the  order  of  distribution  as  to  have  no  bind- 
ing effect,  so  as  to  prevent  the  master  from  modifying  it,  as  justice, 
and  the  true  construction  of  the  statute  may  require,  at  any  time 
before  the  same  is  delivered  over  to  the  assignee.  _ 
Demurrer  overruled. 


Caleb  Smith  v.  MANUPACTUftERS  Insurance  Company. 

losorance  —  Abaodonment —  Total  loss  —  Partial  loss  —  Evidence  —  New  trial. 

This  was  an  action  on  a  policy  of  insurance,  brought  to  recover 
for  a  total  loss  of  the  ^hip  George,  of  which  the  plaintiff  was  part 
owner.  The  ship  was  insured,  by  the  policy,  dated  September  19, 
1837,  at  and  from  Salem  to  a  port  or  ports  on  the  coast  of  Brazil. 
After  stopping  at  a  port  on  that  coast,  she  proceeded  to  Rio  Ja- 
neiro. A  part  of  her  cargo  had  been  taken  in  at  that  place,  when 
one  of  the  crew  discovered  that  she  \\ras  injured ;  and  being  in 
consequence  surveyed,  and  declared  un6t  to  return  to  the  United 
States  without  a  complete  repair,  the  cargo  was  discharged  and 
the  vessel  sold.  It  appeared,  also,  that  after  the  inception  of  the 
voyage  insured,  but  before  she  left  the  harbor  at  Salem,  the  ship 
struck  on  the  flats,  and  remained  there,  unable  to  get  off,  until  the 
next  tide.  There  was  a  conflict  of  evidence  as  to  the  damage  then 
suffered.  There  was  evidence  produced  onjhe  part  of  the  plain- 
tiff, tending  to  show  that  the  damage,  by  which  the  loss  of  the  ves- 
sel subsequently  occurred,  was  done  at  that  time.  Evidence  was 
produced  on  the  part  of  the  defendants,  conducing  to  prove  that 
the  vessel  had  met  with  accidents  on  former  occasions,  which  might 
have  impaired  the  vessel ;  and  also  that  the  flats  where  she  struck 
at  Salem  consisted  of  soft  mud,  in  which  there  Was  no  hard  sub- 
stance to  strike  upon.  There  was  evidence  tending  to  show  that 
the  cost  of  repairs  at  Rio  Janeiro  would  exceed  by  one  third  the 
cost  at  Salem,  and  that  it  would  exceed  one  half  of  the  value  of 
the  vessel  when  repaired ;  but  there  was  no  evidence  that  the  cost 
of  repairs  would  exceed  the  whole  value  of  the  vessel.  A  verdict 
was  rendered  for  the  plaintiff,  and  now  the  defendants  moved  for 
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a  new  trial,  on  the  ground  that  the  verdict  was  against  the  weight 
of  the  evidence. 

F.  B.  Crowninshieldj  for  the  plaintiff. 

jR.  Fletcher  and  E.  D.  Sohier^  for  the  defendants. 

Shaw  C.  J.  delivered  the  opinion  of  the  court;"  that,  although  the 
court  were  inclined  to  think  the  verdict  was  against  the  weight  of 
the  evidence,  yet  the  general  rule  in  such  cases  is,  that  a  verdict 
will  not  be  set  aside  on  that  ground,  where  there  is  conflicting  tes- 
timony, unless  it  is  clearly  wrong.  But  as  there  was  another 
ground  in  this  case  which  would  be  fatal  to  the  verdict,  the  court 
gave  no  opinion  on  that  point.  There  was  no  actual  total  loss  of 
the  vessel.  She  was  not  sunk,  nor  driven  ashore  in  such  a  manner 
as  to  render  it  impossible  to  get  her  off.  She  still  remained  in  spe- 
cie at  the  time  the  loss  was  said  to  have  occurred.  The  means  of 
repairing  her  existed  at  Rio  Janeiro.  The  plaintiff  might  be  enti- 
tled to  recover  for  a  partial  loss  ;  but  where  there  is  only  a  cori" 
structive  total  loss,  the  assured  cannot  recover  for  a  total  loss,  with- 
out an  abandonment.  After  a  justifiable  sale  of  a  vessel,  it  is  true 
it  was  decided  in  one  case  that  there  may  be  a  total  loss  of  freight, 
without  abandonment,  although  the  vessel  remained  in  specie  ;  but 
in  the  case  of  insurance  on  a  vessel,  the  assured  cannot  recover  for 
a  total  loss,  without  abandonment,  unless  the  cost  of  repairs  would 
exceed  the  value  of  the  vessel  when  repaired.  If  there  had  been 
an  abandonment,  the  court  do  not  say  but  that  the  plaintiff  might 
have  recovered  for  a  total  loss,  under  the  terms  of  the  policy,  un- 
less the  ship  might  have  been  repaired  at  less  than  one  half  of  her 
value  when  repaired.  But  an  abandonment  was  necessary,  to  give 
the  insurers  the  opportunity  to  elect  whether  to  make  the  repairs  at 
their  own  expense.  A  total  loss,  with  benefit  of  salvage,  amounts 
to  the  same  thing  \^ith  a  partial  loss.  The  salvage  is  not  to  be 
considered  a  sum  in  the  hands  of  the  defendant,  by  way  of  set-off 
to  the  claim  of  the  plaintiff  for  insurance,  but  a  sum  in  the  hands 
of  the  plaintiff,  diminishing  by  so  much  his  claim  for  a  loss.  As 
there  was  no  evidence  to  the  point,  whether  the  cost  of  repairs  at 
Rio  Janeiro  would  exceed  the  value  of  the  vessel  when  repaired, 
rendering  this  an  adtual  total  loss,  and  there  was  no  evidence  of  on 
abandonment,  the  verdict  must  be  set  aside,  and  a  new  trial  grant- 
ed. And  if  a  loss  is  proved  to  an  amount  less  than  total,  the  plain- 
tiff can  recover  for  a  partial  loss. 
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COMMON  LAW. 

Selections  from  3  Gale  &  Davison,  Part  2;  11  Meeson  &  Welsby,  Parts  4  &  5  5 
3  Dowling*s  Practice  Cases,  New  Series,  Part  2  j  6  Scott's  New  Reports,  Parts  3 
ind  3;  7  Scott^s  New  Reports,  Part  1 ;  1  CarringtonA  Kirwan,  (in  continuation 
t)fCarrington  Sl  Marsbman)  Part  I. 


ARBITRATION. 

{Award,  finality  of.)  By  articles  of 
agreement,  it  recited  that  differeoces 
hid  trisen  between  the  assignees  of  a 
^kniptandB.,  relative  to  a  certain 
traosaction  for  the  sale  of  goods  by  the 
bankrupt  to  a  thitd  person,  for  which 
certain  bills  had  been  drawn  by  the 
biokropt,  and  accepted  by  the  pur- 
chaser, and  passed  by  the  bankrupt 
U>  B. ;  and  as  to  the  nature  and  cir- 
cnipstaDces  of  and  attending  such  trans- 
■etioDs  and  bills,  it  was  agreed  that  the 
fune,  and  aJl  matters  in  question  touch- 
ing or  concerning  or  in  anywise  relating 
^rcto,  should  be  referred  to  an  arbi- 
trator. 

The  arbitrator  awarded  that  the  bills 
•ad  moneys  thereby  secured  were  the 
property  of  the  assignees,  and  that  the 
*aid  bills  and  moneys  should  be  forth^ 
vith  deUvered  and  paid  tu  them ;  and 
iQ  case  B.  should  have  received  the 
*hole  or  any  part  of  the  money  secured 
hy  the  bills,  ne  should  pay  it  over  to 
the  assignees,  with  interest  at  the  rate 
of  three  per  cent  per  annum,  to  be 
"WJputed  from  the  times  when  such 
pjmenis  might  have  been  received  by 
^•1  uotil  the  actual  payment  to  the  as- 
signees. 

fi^,  that  the  submission  authorized 
the  arbitrator  to  award  upon  the  matter 
contained  in  the  latter  part  of  the  award, 
that  such  part  of  the  award  was  uncer- 
tain and  inconclusive,  and  could  not  be 
'cjecied,  and  that  the  award  must  be 
•ft  aside,  /n  re  Marshall  and  Dresser, 
3G.&D.256. 

VOL.  VIL— NO.   m. 


ASSUMPSIT. 

(Consideration  necessary  in,)  In  an 
action  of  assumpsit,  the  declaration 
stated  that  disputes  and  controversies 
were  pending  between  the  plaintiff  and 
the  defendant,  as  to  whether  or  not  the 
defendant  was  indebted  to  the  plaintiff 
in,  to  wit,  the  sum  of  173/.  2s,  3(/.,  for 
money  lent  to  and  paid  for  the  defend- 
ant by  the  plaintiff;  and  thereupon,  in 
considferation  that  the  plaintiff  would 
then  promise  the  defendant  not  to  sue 
him  at  any  time  for  the  recovery  of  the 
said  sum  so  in  dispute  between  thera, 
and  would  accept  from  the  defendant 
the  sum  of  100/.  in  full  satisfaction  and 
discharge  of  the  same,  the  defendant 
promised  the  plaintiff  to  pay  him  the 
sum  of  100/.  within  a  reasonable  time  : 
Held,  that  the  declaration  was  bad,  as 
not  showing  a  sufficient  consideration 
for  the  promise  ;  there  being  no  allega- 
tion of  any  debt  being  due,  but  merely 
that  a  dispute  and  controversy  existed 
respecting  it.  Edwards  v.  Baughj  1 1 
M.  &  W.  641 ;  3  D.  P.  C.  (N.  S.)  304. 

BILLS   AND  NOTES. 

(Evidence — When  production  of  hill 
at  trial  unnecessary — Notice  to  produce,) 
In  assumpsit  by  the  drawer  against 
the  acceptor  of  a  bill  of  exchange,  the 
defendant  pleaded  that  at  the  time  of 
the  acceptance  he  was  a  bankrupt, 
and  indebted  to  the  plaintiff  in  a  cer- 
tain sum,  which  debt  was  provable  by 
the  plaintiff  under  the  fiat,  and  was 
barred  by  the  defendant's  certificate, 
since  obtained  ;  and  that  the  defeodant 
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accepted  the  bill  as  part  payment  of  the 
debt  due  to  the  plaintiff,  in  considera- 
tion that  the  plaintiff  would  prove  his 
debt  under  the  fiat  Replication,  that 
the  defendant  did  not  accept  the  bill  by 
way  of  part  payment  of  any  debt  prova- 
ble under  the  fiat  modo  et/ormd.  Issue 
thereon.  Held,  that  the  defendant  could 
not  give  secondary  evidence  of  the  bill 
to  show  that  it  was  accepted  under  the 
circumstances  alleged,  without  notice  to 
produce.  (5  N.  &  M.  433  ;  10  Ad.  Si 
E.  693.)  Gooder  v.  Armour,  3  G.  &  D. 
206. 

3.  {Notice  of  dishonor,  who  is  entitled 
to  —  Guarantee,  construction  of,)  **  In 
consideration  of  your  extending  the  cre- 
dit already  given  to  my  son,  and  agree- 
teg  to  draw  upon  him  at  three  months 
from  the  1st  of  the  following  month,  for 
all  goods  purchased  up  to  the  20th  of 
the  preceding  month,  I  hereby,  at  your 
lequest,  guarantee  the  payment,  and 
agree  to  pay  you  any  sum  that  shall  be 
due  and  owing  to  you  on  his  account  for 
goods  supplied  :*'  Held  a  continuing 
guaiantee. 

In  declaring  upon  the  above  guaran- 
tee, the  plaintiff  alleged  that,  between 
the  24th  of  August  and  the  20th  of  Sep- 
•  tsmber,  1841,  he  supplied  the  defend- 
ant's son  with  goods  on  credit ;  that  on 
the  1st  of  October,  1841,  he  drew  a  bill 
upon  the  son  for  the  amount  at  three 
months  ;  that  the  son  accepted  the  bill, 
but  did  not  pay  it  when  due,  of  which 
the  defendant  had  notice  :  Held  a  suffi- 
cient allegation  that  the  price  of  the 
goods  remained  unpaid. 

The  defendant  pleaded  that  the  bill 
was  not  duly  presented  at  maturity,  and 
that  he  (the  defendant)  had  no  notice  of 
the  dishonor.  A  verdict  having  been 
found  for  the  defendant  upon  these  pleas: 
^  Held,  that  inasmuch  as  the  allegation 
as  to  the  drawing,  acceptance,  and  non- 
payment of  the  bill  might  be  rejected, 
and  still  leave  Mough  upon  the  face  of 
the  declaration  to  charge  the  defendant, 
and  as  the  defendant  was  not  entitled  to 
notice  of  dishonor,  the  plaintiff  was  en- 
titled to  judgment  non  obstante  veredic- 
to. Hitchcock  V.  Humfrey,  6  Scott,  N. 
R.  540. 

3.  (Notice  of  dishonor  )  In  an  action 
by  the  indorsee  against  the  drawer  of  a 
bill  of  exchange  for  53/.,  the  charges 
for  noting,  &c.  being  65.  6</.,  the  fol- 
lowing notice  of  dishonor  was  given  : — 


**  We  are  instructed  by  H.  S.  (the  plain- 
tiff,) to  apply  to  you  for  payment  of  the 
undermentioned  sum,  and  to  acquaint 
you  that  unless  the  same,  together  with 
bs.,  the  costs  of  this  application,  be  paid 
at  &c.,  on  &c.,  legal  proceedings  will 
be  commenced  against  you  to  enforce 
payment  thereof  without  further  appli- 
cation." The  following  was  the  me- 
morandum at  the  foot  of  the  letter  :  — 
**  53/.  65.  6<i  due  on  youi  dishonored 
note,  dated  the  19th  of  December  last ; 
55.  costs  of  letter— 53/.  II5.  61/."  :  Held 
that  the  notice  of  dishonor  was  sufficienu 
Stockman  v.  Parr,  11  M.  &  W.  809. 

4.  ( WfuU  is  a  promissory  note  — 
Stamp,)  A  paper  in  these  terms,  "  I.  O. 
U.  85/.  to  be  paid  May  6,''  is  a  promis- 
sory note,  and  requires  a  stamp. 

Waithmany,  Elsee,  1  C.  &.  K.  35. 

CHARTER-PARTY. 

( Construction  of —  Pleading, )  By  & 
charter-party  made  between  plaintiffs, 
described  as  owners  of  the  ship  Robert, 
then  lying  in  the  port  of  London,  and 
on  the  point  of  sailing  for  Malta  with 
government  stores,  of  the  one  part,  and 
the  defendant  of  the  other  part,  it  was 
agreed  that  the  ship,  being  tight,  &e. 
**  after  delivering  her  outward  cargo, 
should  with  all  convenient  speed  sail 
and  proceed  to  Marseilles,  Genoa,  or 
another  safe  port  on  the  west  coast  of 
Italy,  or  a  safe  port  on  the  east  coast  of 
Italy,  not  higher  than  M.,  as  should  be 
ordered  at  Malta,  &c."  The  declara- 
tion, after  averring  mutual  promises, 
went  on  to  allege  a  promise  on  the  part 
of  the  defendant,  'Mhat  the  said  ship 
should  be  ordered  at  Malta  to  sail  and 
proceed  to  such  port  as  in  the  charter- 
party  was  mentioned,  within  a  reasona- 
ble time  after  the  arrival  of  the  said  sMp 
at  MaltaJ*^  Held  good,  on  general  de- 
murrer. Wooley  V.  Reddelien,  7  Scott, 
N.  R.  199. 

COINING. 

An  indictment,  which  charged  that 
the  defendant,  on,  &c.  at,  &c.  feloni- 
ously had  in  his  possession  a  mould, 
**  upon  which  said  mould  was  made  and 
impressed  the  figure  and  apparent  re- 
semblance "  of  the  obverse  side  of  & 
sixpence,  was  held  bad  on  demurter,  as 
not  sufficiently  showing  that  the  im- 
pression was  on  the  mould  at  the  time 
when  the  prisoner  had  it  in  his  posses- 
sion.   Reg.  Y.  Richmond,  1  C.  &  ^  240. 
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CONTRACT   OF  SALE. 

{Bought  and  sold  notes  —  Entry  tn. 
broker's  book.)  Where,  on  k  sale  of 
goods,  bought-and-sold  notes  are  given, 
thof  constitute  the  contract  between  the 
parties,  and  not  the  entry  of  the  con- 
tract made  by  the  broker  in  his  book  : 
bat  if  there  be  no  boaghtiand-sold  notes, 
the  entry  in  the  broker's  book  may  be 
resorted  to.     (1  M.  &  Rob.  368.) 

Where  the  bought  note  of  405  chests 
of  India  sealing-wax  contained  the 
terns  "  Prompt,  35th  June,  brokerage 
1  percent.,  deposit  15  percent.,  paya- 
ble Sd  April :"  and  the  sold  note  was 
"prompt,  85th  June,  brokerage  half 
percent.,"  and  the  deposit  wholly  omit- 
ted :  Held,  that  this  was  such  a  discre- 
pmcy  as  to  avoid  the  contract.  Toum- 
tudi.  Drakef0rd,  1  C.  &  K.  20. 

EVIDENCE. 

{Handwriting.)  If  a  witness,  called 
to  disprove  the  signature  of  a  defendant 
to  a  paper,  states  that  he  believes  the 
ttgntture  is  not  the  defendant's,  and 
gives,  as  his  reason  for  that  belief,  the 
existence  or  absence  of  certain  peculiar- 
itiei  which  he  says  do  not  or  do  exist 
in  the  defendant's  genuine  signature, 
the  opposite  counsel  may  put  a  paper 
iito  his  hands  unconnected  with  the 
cause,  and  ask  him  whether  in  his  opin- 
ioo  that  contains  a  genuine  signature  of 
tbe  defendant ;,  and  if  he  answer  in  the 
iffinnative,  he  may  then  be  asked, 
"  Does  this  signature  contain  (or  want) 
tbose  pecaliarities  which  you  have  stat- 
ed as  your  reasons  that  the  signature  in 
<Iwpote  is  not  genuine?  "  And  semble, 
tbat  if  the  witness  says  it  does  not,  the 
ptper  may  be  laid  before  the  judge,  in 
*raer  to  judge  of  that  answer.  (3  P.  & 
D.  179.)  Younge  v.  Honner,  1  C.  & 
K.  61. 

PAL8E   PRETENCES. 

{Indictment  —  Scienter.)  Indictment 
for  obtaining  money  under  false  pre- 
tences charged,  that  the  defendant  un- 
Wolly  did  falsely  pretend  to  A.,  that 
» paper  writing  which  he  produced  to 
A.,  was  a  gocSi  5/.  note  of  the  L.  bank, 
by  means  whereof  he  unlawfully  ob- 
**ined  from  A.  certain  moneys,  with  in- 
t^tto  cheat  and  defraud  him  of  the 
*>o>Sf  whereas  in  truth  and  in  fact  the 
piper  writing  was  not  a  good  5/.  note  of 
^  L  bank.    Held  bad,  for  not  stating 


that  the  defendant  knew  it  was  not  a 
good  note.  (1  Car.  &  M.  328.)  Reg. 
V.  Philpotts,  1  C.  &  K.  112. 

2.  (kvidence.)  A.  was  indicted  for 
obtaining  200/.  from  B.  by  falsely  pre- 
tending that  he  had  obtained  the  ap- 
pointment of  an  emigration  agent,  and 
that  for  2002.  he  would  give  B.  a  share 
in  the  appointment.  B.  swore  that  he 
gave  the  money  on  this  pretence,  which 
was  false  ;  but  that  A.  induced  him  first 
to  execute  a  deed  of  copartnership  be- 
tween them,  in  which  the  consideration 
was  stated  to  be  200/.,  and  in  which  no- 
thing was  said  of  the  agentship,  or  how 
it  was  obtained  :  Held,  th&t  the  putting 
in  of  this  deed  did  not  exclude  the  parol 
evidence  of  the  false  pretence,  and  that 
if  the  deed  was  a  part  of  the  defendant's 
scheme  to  effect  the  fraud,  he  should  be 
convicted.  Reg.  v.  Adamson,  1  C.  & 
K.  192. 

PIXTURE8. 

(  Trover  for  J  when  maintainable.)  De- 
fendant distrained  fixtures,  and  some 
days  afterwards  severed  and  removed 
them  for  sale :  Held,  in  trover,  that 
though  for  the  purposes  of  that  action, 
the  plaintiff*  necessarily  treated  the  fix- 
tures as  goods  and  chattels,  the  defend- 
ant, by  whose  wrongful  act  they  had 
been  brought  into  a  chattel  state,  could 
not  say  that  as  goods  and  chattels,  he 
had  a  right  to  distrain  them.  Dalton  v. 
WhUhem,  3  G.  &  D.  260. 

FOREIGN  LAW. 

{Foreign  judgment f  effect  ofy  in  Eng* 
lish  courts  —  Liability  of  member  of  for* 
eign  company  —  Pleading.)  To  a  de- 
claration in  case  for  an  injury  done  to 
the  plaintiff* 's  ship  on  the  high  seas  by 
a  ship  of  the  defendant,  then  being  un- 
der the  care,  direction,  and  management 
of  certain  mariners  and  servants  of  the 
defendant,  by  their  negligence,  the  de- 
fendant plesuled  as  f<Nlows  :  That  ^e 
ship,  in  the  declaration  secondly  men- 
tioned, ran  foul  of  the  plaintiff*  *s  ship 
on  a  certain  part  of  the  high  seas,  situ- 
ate between  the  kingdoms  of  England 
and  France,  and  out  of  the  British  do- 
minions ;  that  at  that  time  the  defend* 
ant  was,  and  still  is,  a  subject  of  the 
king  of  the  French,  and  was  a  holder 
and  proprietor  of  shares  in,  and  acting 
director  of,  a  society  or  company  estal^ 
lished  ia  France,  by  royal  ordinance, 
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according  to  the  laws  of  that  kingdom, 
by  the  name  of,  &c. ;  and  that,  at  the 
time  of  the  collision,  the  said  company 
then  and  from  thence  hitherto  being 
subjects  of  the  king  of  the  French,  were 
the  owners  of  the  said  ship,  and  by  their 
mariners  and  servants  were  then  navi- 
gating the  same  as  subjects  of  the  king 
of  the  French,  for  certain  objects  for 
which  the  said  company  was  establish- 
ed, and  upon  that  part  of  the  high  seas 
before  mentioned,  and  the  said  company 
did  then  and  there,  by  their  mariners 
and  servants,  commit  the  grievances  in 
the  declaration  mentioned  ;  and  thai  the 
defendant  never  was  possessed  of  or  in- 
terested in  the  said  ship  otherwise  than 
as  such  holder  and  proprietor  of  shares : 
and  that,  by  the  law  of  France,  the  de- 
fendant was  not,  at  the  time  of  the  com- 
mitting of  the  grievances,  or  from  thence 
hitherto,  responsible  for  or  liable  to  be 
sued  or  impleaded  individually  or  in  his 
own  name  or  person,  in  respect  of  the 
causes  of  action  in  the  declaration  men- 
tioned, but  the  said  company  alone,  by 
their  said  style  or  title,  or  the  master  in 
person  in  command  of  the  ship  for  ihe 
time  being,  was  responsible  for  and  lia- 
ble to  be  sued  and  impleaded  for  the 
said  causes  of  action ;  and  that  the  de- 
fendant ncTcr  was  master,  or  in  com- 
mand of  the  said  ship. 

Held,  that  if  this  plea  was  to  be  con- 
strued as  meaning  to  aver,  that  by  the 
law  of  France  the  defendant  was  not 
liable  for  the  acts  of  the  master,  but 
that  a  body  established  by  that  law,  and 
in  the  nature  of  an  English  corporation, 
were  the  proprietors  of  the  vessel,  and 
alone  liable  for  the  acts  of  the  master, 
the  plea  was  a  good  defence  to  the  ac- 
tion ;  but  if  the  plea  meant  only,  that  in 
the  French  courts  the  mode  of  proceed- 
ing would  be  to  sue  the  defendant  joint- 
ly with  the  other  shareholders  of  the 
company,  under  the  name  of  their  asso- 
ciation, the  plea  was  bad.  The  court 
were  divided  in  opinion  which  was  the 
proper  construction  of  the  plea;  lord 
Abinger,  C.  B.  and  Alderson,  B.  adopt- 
ing the  latter  construction ;  and  Parke, 
B.  and  Gumey,  B.  the  former. 

The  defendant  pleaded  also  (after  the 
same  averments  as  to  the  place  of  the 
injury,  the  defendant's  being  a  subject 
01  France,  and  a  member  of  the  compa- 
ny, &e.)  that  the  company,  for  the  re- 
covery of  the  damages  sustained  by 


them  by  the  negligence  and  misBianage- 
ment  of  the  plaintiffs  of  their  said  ship, 
sued  and  prosecuted,  according  to  the 
law  of  France,  a  writ  of  summons  to  the 
plaintifis,  whereby  they  were  required 
to  appear  before  the  court  of  the  Com- 
mercial Tribunal  of  Harre  on  a  ceruin 
day,  in  order  that  the  said  court  might 
inquire  whether,  on  the  day  in  the  dec- 
laration mentioned,  the  said  ship  of  the 
plaintifis  did,  by  the  negligence  and 
mismanagement  of  their  officers  or  crew, 
run  on  board  of  the  said  ship  of  the  com- 
pany, whereby  she  was  sunk,  and  to 
hear  themselves  condemned  in  persoQ 
and  goods,  &c. ;  the  said  court  having 
jurisdiction  over  the  said  cause  and  the 
matters  therein  arising.  The  plea  pro- 
ceeded to  state,  that  the  plaintifis  ac- 
cordingly appeared  in  the  court  at  Ha- 
vre, and  defended  themselves  against 
the  claim  of  the  company,  and  insisted 
that  the  collision  proceeded  from  the 
negligence  of  the  servants  of  the  defend- 
ant, as  in  the  declaration  mentioned; 
and  that  the  court  adjudged  thai  the 
plaintifis*  ship  did,  by  the  negligence  of 
the  plaintifis  by  their  officers  and  crew, 
run  on  board  of  and  sink  the  said  ship 
of  the  company,  and  condenmed  the 
plaintifis  in  damages  :  and  alleged,  that 
the  said  several  matters  of  defence  so 
insbted  on  by  the  plaintiffii  in  the  court 
at  Havre,  and  the  grievances  in  the  de- 
claration mention^,  were  the  same 
identical  causes  of  defence  and  matters 
of  grievance,  and  that  the  very  identicai 
question,  whether  the  defendant  by  his 
mariners  and  servants,  was  guilty  of  the 
grievance  in  the  declaration  mentioned, 
arose  and  became  material  in  the  said 
suit  in  the  said  court  at  Havre ;  and  be- 
ing there  examined  into,  it  was  adjudged 
by  the  said  court,  having  jurisdiction  ia 
that  behalf,  that  neither  the  defendant 
nor  the  company,  by  his  or  their  mari- 
ners or  servants,  was  or  were  guilty 
thereof.  The  plea  then  averred,  that 
by  the  law  of  France,  the  judgment  so 
recovered  in  the  French  court  was  an 
absolute  and  final  bar  to  any  action  by 
the  plaintiffs  against  the  defendant  in 
respect  of  the  grievances  and  causes  of 
action  in  the  declaration  mentioned. 

Held,  that  the  plea  was  bad  in  form, 
for  not  commencing  and  concluding  by 
way  of  estoppel ;  and  in  substance,  finr 
not  showing  that  the  plaintifli  were 
Fzeneh  subjects,  or  reaideot  or  preaeni 
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in  FTanee  when  the  suit  at  HaTre  was 
commenced,  ao  as  tliat  they  might  be 
boand,  by  reason  of  allegiance,  or  dom- 
icile, or  temnorary  presence,  by  a  deci- 
■ion  of  the  1  rench  court. 

Qu.  Whether,  even  with  such  alle- 
gaUons,  the  plea  wonld  have  been  a  bar 
to  the  action.  General  Steam  Nov,  Co. 
▼.  Chiilhn,  11  M.  &  W.  878. 

FRAUDS,   STAITITB   OF. 

(  Contract  to  answer  for  debt  of  another 
—  Consideration —  Variance — Pleading.) 
Assampsit.    The  declaration  alleged, 
that  the  plaintiff  had  recovered  against 
one  R.  S.  the  sum  of  3007/.  12<.,  and 
sued    out    a  ca.  sa.,    directed  to  the 
sheriff  of  Middlesex,  indorsed  to  levy 
S6I1/.  7«.  Zd,  and  interest  on  2578/., 
besides    sheriff's    poundage,    officer's 
£ee8,  &c. ;  by  virtue  of  which  writ  said 
sheriff  duly  took  and  arrested  the  said 
R.  S.  by  his  body,  and  then  had  and 
kept  and  detained  him  in  custody  under 
sad  by  virtue  of  such  writ,  and  by  exe- 
cution of  the  same ;  and  thereupon,  and 
^whilst  the  said  R.  S.  was  so  in  custody, 
to  wit,  on,  &c.  in  conwideration  that  the 
plaintiff  would  procure  the  release  of 
the  said  R.  S.  from  and  out  of  the  said 
custody  under  the  said  writ,  on  pay- 
ment of  poundage  and  officers'  fees,  he, 
the  defendant,  pioBBised  the  plaintiff  to 
paj  him  the  sum  of  500/.,  part  of  the 
said  damages  and  interest,  within  one 
month,  and  to  give  a  bond  for  payment 
of  the  remainder  of  the  debt,  interest, 
and  costs,  in  G^e  years.    The  following 
agreemeat,  entitled  in  an  action  between 
R.  B.  plaintiff,  and  R.  S.  defendant, 
and  signed  by  the  present  defendant, 
was  given  in  evidence,  —  '*  In  conside- 
ration of  your  having  released  the  above 
named  defendant  from  custody,  I  hereby 
engage,  within  one  month  from  this 
daus,  to  pay  you,  &c  (as  stated  'in  the 
declaration).    This  memorandum  was 
addressed  to  the  plaintiff,  and  was  then 
accepted  by  him,  and  he,  at  the  same 
time,  gave  an  order  for  the  discharge  of 
R.  S.  *'  on  payment  of  sheriff 's  pound- 
age and  officers'  fees,  judgment  having 
been  satisfied,"  and  the  posndage  and 
fees  were  then  paid  by  the  defendant. 
The  sheriff's  officer  then  stated,  that 
R,  S.  was  free  as  to  that  action,  but 
there  being  two  detainers  lodged  against 
him  I  R>  S.  was  detained  in  custody  at 
the  soit  of  other  parties.    The  ca.  sa. 


was  irregular,  it  having  been  issued  into 
Middlesex,  without  any  previous  ca.  sa. 
into  Kent,  where  the  venue  was  laid. 

Held,  fir^,  that  the  argument  to  re- 
lease R.  S.  was  both  prospective  and 
conditional,  and  therefore  that  the  con- 
tract was  proved  as  laid. 

Secondly,  that  the  contract  was  not 
within  the  Statute  of  Frauds,  29  Car.  2, 
c.  3,  ^  4,  and  therefore  did  not  require 
to  be  m  writing ;  but  had  it  been  within 
the  statute,  qu,  whether  there  was  a 
sufficient  memorandum  in  writing  to 
satisfy  it 

Thirdly,  that  the  allegation  in  the  de- 
claration, that  the  sheriff  dufy  arrested 
R.  S.  did  not  mean  that  R.  S.  was  in 
custody,  so  that  he  could  not  be  dis- 
charged without  the  defendant's  con- 
sent, but  that  the  sheriff  had  duly  acted 
under  the  writ,  so  as  not  to  become  a 
trespasser,  and  therefore  that  the  alle- 
gation was  proved.  Butcher  v.  Stueart, 
11  M.  &  W.  857 ;  8  D.  P.  C.  (N.  S.) 
308. 

LARCENY. 

(By  adulterer,)  An  adulterer  cannot 
be  convicted  of  stealing  the  goods  of  the 
husband  brought  by  the  w&  alone  to 
the  defendant's  lodgings,  and  by  her 
merely  placed  in  the  room  in  which  the 
sdultery  is  afterwards  committed ;  but 
it  seems  it  would  be  otherwise  if  the 
goods  could  in  any  way  be  traced  to  his 
personal  possession.  (1  Mood.  C.  C. 
248  ;  1  Car.  &  M.  112.)  Reg.  v  Rosenr 
berg,  1  C.  &  K.  233. 

2.  (Cy  goods  lost.)  The  only  cases 
in  which  a  party  finding  a  chattel  be- 
longing to  another  can  be  justified  in 
appropriating  it  to  his  own  use,  are, 
where  the  owner  cannot  be  found,  or 
where  it  may  be  fairly  said  that  the 
owner  has  alnndoned. 

If  a  person  drop  a  chattel,  and  ano- 
ther find  it  and  take  it  away,  there  be- 
ing reasonable  means  of  finding  out  the 
owner,  and  restore  it  anly  because  a  re- 
ward is  offered,  he  is  guilty  of  larceny. 
Reg.  V.  Peters,  1  C.  &  K.  245. 

LIBEL. 

{Evidence  of  subsequent  publications^ 
when  admissible.)  In  an  action  for  a 
libel,  the  plaintiff,  in  order  to  show  quo 
animo  the  libel,  which  was  the  subject 
of  the  action,  was  written,  gave  in  evi- 
dence two  subsequent  letters  addressed 
by  the  de&odant  to  thisd  parties,  oon- 


Digitized  by  VjOOQ IC 


150 


DIGEST  OF  ENGLISH  CASES. 


taining  substantially  a  repetition  of  the 
slanderous  matter:  Held,  that  they 
were  properly  received,  though  the  li- 
bel declared  on  was  free  from  ambiguity 
and  the  letters  offered  were  written  afler 
the  commencement  of  the  action,  and 
that  their  admissibility  was  not  affected 
by  the  lapse  of  time  intervening  between 
the  writmg  of  the  respective  letters. 
Pearson  ▼.  Lemaitre,  6  Scott,  N.  R.  607. 

LIEN. 

( General  Uen  —  Evidence  of —  Stop- 
page in  transitu  —  Operation  of2<!jr3 
Vict,  c.  29.)  S.)  a  woolstapler  at  Hud- 
dersfield,  was  in  the  habit  of  making 
purchases  of  wool,  which  he  directed  to 
be  consigned  to  the  defendant,  a  wharf- 
inger and  shipping  agent  at  Hull,  who 
forwarded  them  to  him  at  Huddersfield 
by  carrier.  In  July  1841,  S.  purchased 
certain  wool  in  Scotland,  which  was 
paid  for  by  E.  his  agent  there,  and  by 
Qtm  forwarded  to  the  defendant  at  Hull. 
Part  of  this  wool,  consisting  of  ten  bags, 
arrived  at  Hull  on  the  27th  of  Septem- 
ber, and  a  portion  of  it  was,  at  ten 
o'clock  on  that  morning,  taken  posses- 
sion of  by  the  defendant,  the  remainder 
being  taken  possession  of  by  him  be- 
tween ten  o'clock  and  four.  E.  receiv- 
ed from  S.,  in  repayment  of  the  ad- 
vances made  by  him  for  the  purchase  of 
the  wool  in  question,  acceptances  of  S., 
which  were  running  at  the  time  of  S.'s 
bankruptcy,  and  were  afterwards  dis- 
honored. On  the  21st  of  September, 
E.  received  a  letter  from  S.,  in  which 
he  informed  him  of  his  insolvency,  and 
directed  him  to  get  the  wool,  and  do  the 
best  he  could  to  save  himself.  Accord- 
ingly, on  some  day  between  the  26th  of 
September  and  the  1st  of  October,  E. 
gave  directions  to  seize  the  wool.  The 
remaining  portion  of  the  wool  arrived  at 
Hull  on  the  3d^of  October,  and  was  de- 
livered into  thef  defendant's  warehouse 
on  the  6th,  7th,  Und  8th  of  that  month. 
An  act  of  bankruptcy  was  committed 
by  S.  on  the  22d  of  September ;  the  fiat 
was  dated  and  issued  on  the  27th,  and 
it  was  signed  between  twelve  o'clock 
«id  two  o'clock  on  that  day,  but  it  did 
not  appear  at  what  hour  it  was  deliver- 
ed out.  The  defendant,  who  claimed 
to  retain  the  wool  in  satisfaction  of  a 
general  balance,  had  been  in  the  habit 
of  sending  to  the  bankrupt,  by  the  car- 
rier, togeSier  with  the  goods,  printed 


delivery  orders,  which  stated  that  all 
goods  were  considered  as  general  Hen, 
subject  not  only  to  freight,  but  also  to* 
the  balance  of  any  former  account  due 
from  the  owners  or  consignors.  These 
orders  had  been  seen  more  than  once  in 
the  bankrupt's  hands,  and  on  one  occa- 
sion the  weights  therein  stated  had  been 
altered  by  him. 

Held,  m  an  action  of  trover  by  the 
assignees  of  S  to  recover  the  value  of 
the  thirty-six  bags  of  wool,  first,  that  E. 
had  no  right  to  the  goods,  in  respect  of 
which  the  defendant  could  retain  them; 
secondly,  that  the  defendant  had  not  es- 
tablished any  right  of  general  lien,  by 
virtue  of  which  he  could  retain  any  part 
of  the  goods. 

Semble  (per  Parke  B.),  the  stat.  9  & 
3  Vict  c  29,  operates  to  protect  a  claim 
of  general  lein  on  goods  of  a  bankrupt 
coming  into  the  hands  of  the  party  be- 
fore the  fiat,  without  notice  of  an  act  of 
bankruptcy.  Bowman  v.  Malcolm,  11 
M.  &  W.  833. 

MASTBR   AND  SERVANT. 

(Hiring  for  a  year — Evidence  of 
usage,)  In  an  action  for  wrongfully 
dismissing  the  editor  of  a  newspaper, 
the  declaration  stated  that  he  was  en- 
gajged  for  a  year.  There  was  no  direct 
evidence  as  to  the  time  for  which  he 
was  engaged  :  Held,  that  he  might  go 
into  evidence  of  a  custom  for  editors  of 
newspapers  to  be  engaged  for  a  year, 
unless  there  was  an  express  stipulation 
to  the  contrary.  Holcroft  v.  Barber,  I 
C.  &  K.  4 ;  see  Baxter  v.  Nurse,  id.  10. 

MONEY   HAD   AND   RECEIYED. 

(Voluntary  pigment.)  One  Martin« 
being  in  embarrassed  circumstances,  ex- 
ecuted a  deed  of  composition  lo  secure 
to  his  creditors  the  payment  of  7s.  in 
the  pound  upon  their  respective  debts. 
The  defendants,  who  were  creditors,  re- 
fused'^ sign  the  deed  until  they  had 
obtained  from  Martin  a  promise  to  give 
them  security  for  the  difference  between 
the  composition  and  the  full  amount  of 
their  demand  ;  and  afterwards,  in  pur- 
suance of  that  agreement,  Martin  gave 
them  his  promissory  notes  payable  to 
themselves  or  order.  The  defendants 
indorsed  the  notes  and  paid  them  into 
their  banker's  at  Leeds,  to  whom  they 
were  in  the  habit  of  indorsing  all  bills 
and  notes  received  by  them,  and  draw- 


Digitized  by  VjOOQ  IC 


DIGEST   OF   ENGLISH   CASES. 


151 


kig  generally  on  accoant  The  notes 
were  presented  at  maturity  by  the  Lon- 
don correspondents  of  the  Leeds  bank- 
ers, and  paid  by  Martin,  who  continued 
his  dealings  with  the  defendants  down 
to  the  bankroptey  (which  took  place 
about  three  years  afterwards),  without 
erer  complaining  of  the  transaction,  or 
attempting  to  setoff  the  payments  made 
in  respect  of  the  notes  against  the  sub- 
•equent  demands  of  the  defendants  upon 
him.  There  was  no  evidence  to  show 
the  state  of  the  account  between  the  de- 
fendants and  the  Leeds  bankera  at  the 
time  of  the  payments,  nor  any  evidence 
that  Martin  knew  in  what  character  the 
bankera  who  presented  the  notes  held 
them.  In  an  action  for  money  had  and 
received,  brought  by  the  assignees  of 
Martin  to  recover  back  the  amount  of 
these  notes,  it  was  led  to  the  jury  to 
say  whether  or  not  the  payment  was 
Tolontary,  and  they  were  told  that  if 
the  payment  was  made  to  the  bankera 
as  agents  only,  it  must  be  considered  as 
voluntary,  and  that,  if  they  found  the 
pavment  to  be  voluntary,  and  to  have 
been  made  with  a  full  knowledge  of 
the  circumstances,  they  must  find  for 
the  defendants  ;  otherwise  for  the  plain- 
tifi.  The  eonrt  directed  a  new  trial, 
Ib  order  that  the  attention  of  the  jury 
might  be  more  precisely  directed  to  the 
question  whether  Martin  knew  the  char- 
acter in  which  the  bankera  presented 
the  notes  —  as  agents,  or  as  holdere  for 
value.  Gibson  v.  Bruce^  7  Scott,  N.  R- 
309. 

NEW   TRIAL. 

(For  misconduct  of  jury,)  The  court 
revised  to  set  aside  a  verdict,  upon  an 
affidavit  by  the  plaintiff's  attorney, 
staling  that  one  of  the  jury  asserted  in 
coart,  *'  in  the  prasence  of  others  of 
the  jury  then  present  in  court,"  and  un- 
contracucted  by  them,  immediately  aAer 
the  delivery  of  the  verdict,  and  whilst 
the  officer  was  paying  them  their  fees, 
thai  the  verdict  had  been  decided  by 
hu  Burgess  v.  Langley,  6  Scott,  N. 
R.  518. 

2.  (Perverse  verdict.)  The  court  refus- 
ed to  set  aside  a  verdict  as  perverse,  on 
the  ground  that  the  jury  had,  contrary 
to  the  direction  of  the  judge,  given  more 
than  nominal  damages,  fur  the  avowed 
purpose  of  enabling  the  plaintiff  to  ob- 
tain the  costs  of  the  action.  Chilvers  v. 
Greaves,  6  ScoU,  N.  R.  539. 


3.  In  an  action  for  work  and  labor  in 
obtaining  an  apprentice  for  the  defend- 
ant, the  plaintiff  was  nonsuited  by  rea- 
son of  the  absence  of  the  attesting  wit- 
ness to  the  indenture  of  apprenticeship. 
The  court  refused  to  set  aside  the  non- 
suit, upon  an  affidavit  that  the  plaintiff's 
attorney  was  not  aware  until  the  pro- 
duction of  the  indenture  by  the  defend- 
ant at  the  trial  that  there  was  any  at- 
testing witness.  Rearden  v.  Minler,  7 
Scott,  N.  R.  237. 

PHT8ICIAN. 

(Action  by,  for  fees.)  A  physician 
may  recover  on  an  express  contiact  to 
remunerate  him  for  his  attendance.  But 
as  the  ordinary  underatanding  is  that 
such  attendance  is  given  without  any 
legal  title  to  remuneration,  subsequent 
promises  to  pay  are,  in  general,  to  be 
referred  to  the  usual  honorary  claim  of 
the  physician,  and  will  not  amount  to 
proof  of  an  express  contract,  unless  it  is 
clear  that  the  attendance  was  not  given 
on  the  ordinary  underatanding.  Where 
no  special  agreement  has  been  made  to 
remunerate  tihe  physician,  he  cannot  re- 
cover expenses  out  of  pocket  in  travel- 
ling to  attend  his  patient,  as  money 
paid  to  the  use  of  the  latter,  for  such 
expenses  are  incidental  to  the  attend- 
ance, and  to  be  considered  as  money 
paid  to  the  physician's  own  use  in  the 
ordinary  exercise  of  his  profession. 
VeUch  V.  Russell,  3  G.  &  D.  198. 

KOBBERY. 

(Assault  with  intent  to  rob,  by  threat 
of  accusation.)  On  a  concerted  plan  be- 
tween A.  &  B.  to  obtain  money  from  C, 
A.  &  B.  being  present,  seized  hold  of 
C,  and  threatened  to  accuse  him  of  an 
indecent  exposure  of  his  person  :  Held, 
that  A.  &  B.  might  be  convicted  of  an 
assault  with  intent  to  rob  C«  Reg,  v. 
Stringer,  1  C.  &  K.  188. 

TENDER. 

( To  whom  to  be  made,)  A.,  the  plain- 
tiff's attorney,  wrote  to  the  defendant, 
stating  that  the  debt  must  be  paid  to  him 
on  the  next  day.  A  tender  was  made 
the  next  day  to  a  writing  clerk  of  A.  in 
his  office,  who  said  that  he  could  not 
take  the  money,  as  A.  was  out,  and  the 
party  must  wait  till  he  came  :  Held,  not 
a  good  tender.  'Watson'^.  Hethenng* 
ton,  1  C.  &  K.  36. 
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American  Criminal  Trials.  By  Pe- 
LEO  W.  Chandler,  Member  of  the 
American  Antiqaarian  Society,  and 
of  the  Massachusetts  Historical  So- 
ciety. Vols.  1  and  2.  Boston :  Timo- 
thy H.  Carter  &  Company,  and  Little 
&  Brown.  London:  A.  Maxwell, 32 
Bell  Yard,  Lincoln*s  Inn  ;  1841  and 
1844. 

The  first  yolumo  of  this  work  was 
published  in  1841 ;  the  second  volume 
has  just  been  issued  from  the  press. 
There  would  be  an  obvious  impropriety 
in  oar  expressing  any  opinion  upon  a 
work  which  bears  the  name  of  the  editor 
of  this  journal  upon  its  title  pa^e  ;  but 
we  may  be  pardoned  for  inserting  here 
the  Preface  to  the  first  volume,  and  the 
Advertisement  to  the  second  volume,  in 
which  the  plan  and  objects  of  the  work 
are  set  forth.  The  preface  is  -as  fol- 
lows :  — 

The  publication  of  the  following  vol- 
ume may  be  regarded  as  an  experiment, 
which,  if  successful,  will  dennonstrate 
that  the  most  important  and  interesting 
criminal  trials,  which  have  taken  place 
in  this  country,  may  be  rendered  accept- 
able to  the  general  reader,  in  the  form 
of  abridged  narrations  divested  of  the 
technicalities  of  legal  proceedings. 

In  selecting  the  cases  for  publication, 
the  author  has  been  chiefly  governed  by 
a  desire  to  present  those,  which  might 
t>e  interesting  to  the  American  reader, 
not  only  as  illustrative  of  the  morals  and 
manners,  but  as  connected  with  the  re- 
ligious or  political  history,  of  the  pe- 
riods in  which  they  occurred  ;  and,  in 
preparing  them  for  the  press,  he  has 
attempted  to  give  an  account  of  each 
case,  after  a  careful  examination  of  all 
the  facts  which  might  throw  light  upon 
it,  in  the  form  of  a  narratiYe  accompa* 


nied  by  such  general  remarks  and  re* 
flections  as  naturally  suggested  them* 
selves  to  his  mind ;  no  other  idea  of 
completeness  or  unity  of  p^pose  being 
entertained,  so  fat  as  the  present  work 
is  concerned,  than  that  every  trial  should 
contain  all  the  facts,  necessary  to  make 
it  intelligible  by  itself  and  without  ref- 
erence to  any  other. 

Judicial  investigations  with  a  view  to 
the  discovery  and  punishment  of  crimes, 
as  they  involve  the  best  interests  of  so- 
ciety, always  excite  an  attention  com- 
mensurate with  their  importance,  wher- 
ever they  are  publicly  and  openly  con* 
ducted,  as  in  this  country  and  in  some 
of  the  states  of  Europe.  They  exhibit 
human  nature  in  an  infinite  variety  of 
positions,  and  show  man  ''as  he  is  in 
action  and  principle,  and  not  as  he  is 
usually  drawn  bypoets  and  speculative 
philosophers."  The  circumstances  of 
difficulty  and  danger,  with  which  they 
surround  the  accused,  eflfectually  test 
and  develop  the  character ;  while,  at  the 
same  time,  they  severely  task  the  high- 
est energies  of  the  mind,  in  mortal  strug- 
gles for  victory,  liberty,  and,  not  sel- 
dom, life  itself.  Events  and  transac- 
tions, stronger  and  more  wonderful  than 
the  fictions  of  the  most  fruitful  imagina- 
tion, are  not  un  frequently  repealed  to 
view,  as  realities,  in  the  proceedings  of 
criminal  trials. 

It  is  undoubtedly  more  interesting  to 
witness  in  person  the  proceedings  of  a 
criminal  trial,  than  it  is  to  read  an  ac* 
count  of  them  in  a  journal  or  printed  re- 
port ;  but  the  latter  retains  its  interest 
and  vahie,  long  aAer  the  scenes  it  pro- 
fesses to  describe  have  passed  from  the 
memory;  and,  being  a  record  of  facts, 
ascertained  by  a  tribunal  erected  for  the 
express  purpose  of  eliciting  the  truth, 
it  becomes,  in  process  of  time,  one  of 
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^e  best  sources  of  personal  ^aad  general 
faistoTj.  It  is  obvious,  however,  that 
reports  of  criminal  trials,  though  intel- 
ligible enough  at  the  time  of  the  events 
■whicb  thej  record,  when  all  the  attend- 
ant circumstances  are  fresh  in  the  public 
mind,  soon  require  to  be  illustrated  by 
facts  from  contemporaneous  history,  in 
order  to  be  fully  understood  and  proper- 
ly appreciated.  But,  besides  this,  as  the 
proceedings  in  judicial  tiibunals  are  ex- 
vlostTely  directed  to  the  ascertaining  of 
particular  facts,  they  are  often  meagre 
in  themselves,  and  afford  little  or  no 
information  concerning  many  other  facts 
and  circumstances,  which  are  essential 
to  enable  us  to  understand  the  merits  of 
A  case.  The  trial  of  an  offender  is  but 
a  point  in  the  history  of  the  crime, — 
a  single  link  of  the  great  chain,  which 
binds  together  its  true  character  and  its 
effects :  the  remote  circumstances  which 
led  to  its  commission,  —  the  actual  in- 
ducement, —  the  relation  of  the  parties 
concerned,  —  the  detection,  and,  more 
than  all,  the  personal  history  and  pre- 
Tious  character  of  the  criminal  himself, 
—  all  become  matters  of  interesting 
inquiry,  in  relation  to  which  the  naked 
report  of  the  trial  affords  no  light. 
There  are  also  many  cases,  which,  at 
the  time  of  their  occurrence,  are  so  en- 
veloped in  mystery,  that  the  guilt  or 
innocence  of  the  accused  can  only  be- 
come folly  manifest  by  the  lapse  of 
time  ;  and  these  need  to  be  investi- 
gated by  the  aid  of  subsequent  as  well 
as  contemporaneous  events.  From  these 
considerations,  it  is  apparent,  that  a 
mere  collection,  however  extensive,  of 
diminal  trials,  republished  in  their  ori« 
ginal  form,  must  necessarily  be  incom- 
pSete  in  many  important  particulars. 

There  are  two  great  collections  of 
^criminal  trials,  which  deserxe  the  high- 
est consideration  and  the  most  careful 
examination,  as  models  for  an  American 
work,  namely,  the  English  State  Trials 
by  Howell,  and  the  French  Causes  Cilh- 
hres.  In  the  former,  which  is  a  mere 
republication,  the  cases  are  given  pre- 
eiaely  as  they  were  originally  published, 
without  ;jtny  attempt  to  render  them 
more  Complete, or  to  cjftflenseihem  into 
the  form  of  narratives ;  so  that  the  State 
Trials,  however  valuable  as  a  work  of 
reference  to  the  historical  inquirer  or 
the  lawyer,  are  intolerably  dull  and  un- 
profitable to  the  general  reader.    The 

vol-  vu.  —  NO,  m. 


French  collection,  on  the  other  hand, 
partly  from  the  nature  of  the  cases 
themselves  as  well  as  the  mode  of  their 
investigation,  and' partly  from  the  form 
in  which  the^  are  given,  presents  a  se- 
ries of  narratives,  as  interesting  and  ex- 
citing as  are  to  be  found  in  romance  or 
history. 

Another  work,  of  a  character  and 
tendency  somewhat  diffbrent  from  those 
just  mentioned,  which  is  much  better 
known  to  English  and  Amerioein  read- 
ers, in  general,  and  has  exercised  a 
more  decided  influence  upon  society, 
will  be  readily  recognised  as  the  New- 
gate Calendar.  The  plan  and  object  of 
this  collection,  which  has  served  as  a 
model  for  a  species  of  literature  now  un- 
fortunately become  popular  in  this  coun- 
try, are  too  well  known  to  require  any 
explanation,  in  this  place  ;  or  to  make 
it  necessary  to  record  here  the  condem- 
nation pronounced  against  it  by  the  tri- 
bunals of  morals  and  taste.  Works  of 
this  description,  which,  by  their  false 
and  glowing  pictures  of  criminal  trials, 
create  an  admiration  for  desperate  and 
wicked  men,  and  excite  a  sympathy  for 
their  fate,  in  minds  of  kindred  depravity, 
cannot  be  too  strongly  deprecated  as  in- 
jurious to  the  best  intereMs  of  society. 

The  plan  of  the  present  work  more 
nearly  resembles  that  of  the  French 
collection  than  of  any  one  in  our  own 
language.  The  design  is  to  give  a  his- 
torical sketch  of  each  case,  upon  a  care- 
ful examination  and  considefation  of  all 
the  facts  connected  with  it,  in  the  form 
of  an  abridged  narrative.  But  it  is  ob- 
vious, that  no  general  plan  of  a  work 
like  this  can  be  so  comprehensive,  as 
not  to  require  to  be  variously  modified 
in  respect  to  each  particnlar  trial.  It  is; 
true  of  some  criminal  trials,  that  they 
explain  themselves,  and  then  it  is  only 
necessary  to  give  a  report  of  the  actual 
proceedings,  with  an  attempt,  perhaps, 
to  adjust  the  incidents  so  as  to  produce 
the  most  harmonious  or  striking  eflfect. 
In  some  instances,  the  trial  is  the  least 
part  of  the  history  of  a  case,  and  may 
be  merely  mentioned  as  a  collateral  fact. 
In  others,  the  entire  interest  of  the  ease 
depends  upon  the  actual  proceedings  at 
the  trial,  and  here  care  must  be  taken  to 
give  the  full  dramatic  eflfect,  by  suflfer- 
ing  the  actors  in  the  exciting  scene  to 
speak  for  themselves.  In  other  cases, 
the  arguments  of  the  advocates  at  the 
20 
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bar  are  the  chief  points  of  interest,  en- 
tirely overshadowing  everything  else 
connected  with  the  trial ;  and  in  these 
it  is  necessary  to  present  the  facts  and 
circumstances  which  go  to  illustrate 
the  arguments.  It  is  manifest,  there- 
fore, that  every  criminal  trial  must  have 
a  plan  of  its  own,  in  order  to  keep  up 
the  interest  of  the  reader,  and  to  pre- 
serve the  dramatic  effect  of  the  scenes 
and  events  which  it  discloses. 

It  will  tbus  be  seen,  that  the  plan  of 
this  work  is  somewhat  ambitious ;  and 
the  execution  of  it  will  be  vastly  more 
laborious  than  that  of  a  mere  collection 
of  trials,  without  any  attempt  to  render 
them  more  complete,  by  collating  the 
different  reports  of  each  trial,  and  illus- 
trating it  by  facts  and  circumstances 
drawn  from  other  sources.  This  labor 
will  be  much  increased  in  cases  where 
no  regular  report  has  ever  been  made, 
which  unfortunately  is  true  of  many 
American  trials  of  great  interest.  The 
author  is  sensibly  impressed  with  the 
difficulties  of  the  task  which  he  has  un- 
dertaken, but  he  has  entered  upon  it  the 
more  willingly,  as,  from  the  nature  of 
the  work,  it  may  at  any  time  be  relin- 
quished, if  his  labors  become  unsatis- 
factory to  the  public,  or  oppressive  to 
himself.  Without  the  expectation  of 
giving  his  production  the  character  of 
completeness  which  belongs  to  the  State 
Trials,  or  the  hope  of  infusing  into  it 
the  spirit  and  interest  which  character- 
ize the  Causes  C^l^bres,  he  may  yet 
be  permitted  to  remark,  that,  Lf  his 
"trials"  should  not  be  found  in  strict 
accordance  with  truth,  it  will  not  be  for 
the  want  of  industrious  research  on  his 
part ;  and  if  they  do  not  prove  to  be  in* 
teresting,  it  will  not  be  for  the  want  of 
rich  materials  to  render  them  so. 

There  being  no  necessary  connection 
between  the  several  pans  uf  the  intend- 
ed collection,  the  volumes  of  which  it 
is  to  be  composed  will  be  published 
separately,  as  they  may  from  time  to 
time  be  prepared.  For  this  course 
the  author  has  high  authority  in  the 
example  of  a  living  historian,  whose 
apology  he  adopts  as  his  own.  He  is 
unwilling  to  travel  so  long  a  journey 
alone,  and  desires  as  he  proceeds,  to 
correct  his  own  judgment  by  the  criti- 
oismB  of  candor.  He  also  hopes  to 
make  to  himself  friends  disposed  to  place 


withih  his  reach  the  sources  of  informs^ 
tion  which  are  essential  to  success. 
Boston,  November,  1841. 

Advertisement  to  the  second  volume. 

The  first  volume  of  this  work  was 
published  more  than  two  years  ago,  and 
was  stated  to  be  an  experiment,  which,, 
if  successful,  would  demonstrate  that 
the  most  important  and  interesting  crim- 
inal trials,  that  have  taken  place  in  thi» 
country,  might  be  rendered  acceptable 
to  the  general  reader,  in  the  form  of 
abridged  narrations  divested  of  the  tech- 
nicalities of  legal  proceedings.  The 
favor  with  which  the  plan  and  objects 
of  the  work  were  received  was  highly 
encouraging,  and  the  success  of  the  first 
volume  was  at  least  equal  to  its  merits. 
The  present  volume  has  been  delayed 
by  various  causes,  one  of  which  was  the 
difficulty  of  authenticating  some  of  the 
facts,  and  it  i^  believed,  that  the  value  of 
the  work  has  been  increased  by  the  Ume 
consumed  in  the  necessary  investiga- 
tions for  this  purpose. 

These  volumes  extend  over  a  penod 
of  more  than  one  hundred  and  fifty 
years,  and  contain  accounts  of  the  most 
interesting  trials  that  have  taken  place, 
from  the  first  establishment  of  judicial 
tribunals  in  this  country,  until  after  the 
adoption  of  the  constitution  of  the  United 
States.  If  they  serve  to  illustrate  the 
morals  and  manners,  or  the  religious 
and  political  history  of  this  period,  and 
thus  conunend  themselves  to  the"Amer- 
can  reader,  the  object  of  the  author  wilt 
be  fuUy  accomplished. 

Boston,  May,  1344. 

The  Law  Magazine  and  Quarterly 
Review  of  Jurisprudence,  for  Feb- 
ruary, 1844,  AND  Mat,  1844.  Lon- 
don: Wm.  Benning  &  Co. 

We  have  heard  that  Mr.  Hay  ward  is 
about  to  retire  from  the  editorship  of 
this  able  and  long-established  joornal, 
and  there  was  a  prospect  that  it  would 
be  discontinued.  We  find  no  intimatioD 
of  this,  however,  in  the  last  number,  al- 
though it  contains  a  general  index  from 
volume  xiii.  to  xxxi.  inclusive.  This 
seems  to  be  the  ablest  quarterly  law 
journal  in  England,  although  there  are 
several  weekly  journals,  which  proba- 
bly have  a  larger  circulation. 
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Diversions  in  Philology.  —  A  wri- 
ter iu  the  last  number  of  the  Law  Re- 
porter, who  expresses  himself  with  the* 
gravity  of  a  judge,  has  undertaken,  in 
the  character  of  Amicus  cutub,  to  uphold 
the  philology  of  the  supreme  court  of 
Kew  Hampshire,  even  to  the  extent  of 
adopting  the  verb  to  loan,  a  word  which 
we  had  pronounced  a  barbarism,  and 
which  the  Ntirth  American  Review,  in 
«  recent  number  (October  1643,  p.  504,} 
bad  branded  as  an  "  unmitigated  barba- 
rism.*' When  so  able  a  defender  has, 
mt  sach  length,  and  with  such  a  profu- 
•ioD  of  anthorities,  taken  the  part  of  this 
obnoxious  word,  we  may  be  pardoned 
if  we  vindicate  anew  the  opinion  we  ex- 
pressed, and,  perhaps,  we  may  receive, 
from  the  curiosity  of  the  reader,  an  at- 
tention which  the  importance  of  the  sub- 
ject could  not  claim. 

And  first,  as  to  its  Saxon  origin  and 
English  usage.  On  the  authority  of 
Webster  and  Todd,  the  inference  is 
drawn  that  loan  is  an  ancient  English 
verb,  for  which  lend  has  been  substi- 
tuted in  England,  either  by  derivation 
or  corruption  ;  and  if,  in  this  way,  it  is 
urged,  **loan  has  become  obsolete  there, 
that  fact  will  not  prove  that  it  is  not 
pure  English,  derived  from  the  Saxon." 
The  aothorily  of  Todd  is  thought  to 
aeule  this  matter.  Let  us  see  whether 
it  is  pore  English,  or  whether  any  Saxoa 
auth<irity  can  be  extended  over  it 

It  has  been  suggested,  chiefly  on  the 
aothority  of  Home  Tooke,  a  name  re- 
markable in  English  philology,  and  never 
to  be  mentioned  without  respect,  that 
loan  is  the  past  participle  of  the  Anglo- 
Saxon  verb  Ldtnany  to  lend,  formerly 
written  to  lene.  The  two  illustrations 
which  he  adduces  from  Div$s  and  Pau- 
ftr,  do  not  sustain  this  statement,  nor 


do  the  remains  of  the  language  and  the 
highest  authority  on  the  subject.  Bos- 
worth,  in  his  copious  Anglo-Saxon  Die- . 
tionary,  mentions  Utn,  Ictne,  as  the  noun 
meaning  a  loan.  Of  the  verb  ktnan,  to 
lend,  according  to  him,  the  participle  is 
galandey  and  the  past  participle  gaUtn- 
ed,  aliened.  In  Lye's  Saxon  and  Goth- 
ic Dictionary  (Dictionarium  Saxonico  et 
Gothico  Latinum)  by  some  regarded  as 
the  most  successful  contribution  to  philo- 
logy which  England  has  made,  we  also 
find  the  noun  hen,  kena^  kme,  a  loan, 
and  the  verb  litnan,  to  lend.  In  neither 
of  these  dictionaries  do  we  find  the 
noun  used  as  a  verb.  The  verb  is  never 
2tsn,  or  loan,  but  always  ktnan.  So,  if 
we  examine  the  earliest,  and,  perhaps, 
the  most  important  monument  of  the 
Anglo-Saxon  tongue,  the  paraphrase  of 
the  ancient  monk  Csdmon,  composed  in 
the  eighth  century,  earlier  even  than 
Alfred's  translation  of  Boethius,  we  shall 
find  the  same  result.  We  confidently 
assert  that  the  Anglo-Saxon  literature 
does  not  furnish  an  authority  for  t^e  use 
of  the  noun  as  a  verb. 

Following  the  stream  of  the  lan- 
guage from  the  misty  mountain-top  of 
a  disUnt  antiquity,  as  it  first  expands 
in  the  broad  current  of  Chaucer,  we 
shall  recognize  the  same  distinction. 
In  the  Sompnour's  Tale,  we  have  the 
noun  ; 

God  be  tbtnked  of  his  lone. 

In  various  other  places  the  verb  appears ; 
"lene  him  of  his  owen  i 


Freand  so  dere 

That  bote  culter  in  the  cbeminee  here 
As  lene  it  me.    I  have  therewith  to  do. 
The  MiUere'a  Tale. 

In  these  places  lene  means  lend.    In  the 
following  passages  it  means  grant. 
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Ther  be  is  now,  God  lene  us  for  to  meet. 

The  Prioresse's  Tale, 
And  God  that  moked  after  his  imaffe 
Mankinde,  save  and  gide  us  all  and  some, 
And  lene  this  Sompnour  goodmanto  become. 

It  is  believed  that  these  are  all  the 
instances  to  be  found  in  Chaucer  of  the 
nse  of  this  word. 

Thus  far,  no  authority  has  presented 
itself  for  to  loan ;  nor  do  we  meet  any 
until  the  quaint  Guide  into  Tongues  of 
John  Minshiea,  published  in  1617,  a 
rare  and  curious  work,  which  we  do  not 
remember,  however,  to  have  seen  cited 
as  an  authority.  In  this  work  appears 
"  to  leney  vide  to  lend,*^  and  under  the 
latter  is  a  full  explanation  of  the  word 
in  the  eleven  languages,  to  which  this 
dictionary  professes  to  be  a  guide.  A 
little  later  we  encounter  the  authority 
upon  which  Todd  relies.  It  is  the  fol- 
lowing sentence  from  the  sermon  of 
John  Langley,  a  forgotten  preach.er, 
whose  only  title  to  be  remembered  by 
posterity  is  to  be  found  in  his  illegiti- 
mate use  of  the  English  language  in  the 
following  sentence : 

"  He  deUvers  up  his  people  to  their  ene- 
mies, sometimes  by  way  of  location,  loan  or 
letting;  sometimes  agam  by  rendition,  sale 
or  utter  alienation.  By  way  of  location  or 
loaninsr  them  out ;  so  we  shall  read  in  the 
book  of  Judges ;  he  did  often  let  out  his  peo- 
ple to  the  oppressor  for  their  sins." 

To  these  may  be  added  Huloet,  an 
unknown  writer,  whose  usage  can  add 
very  littl^  of  authority,  also  invoked  by 
Todd.  He  is  said  to  have  resorted  to 
the  word  '*  loned,^*  By  virtue  of  these 
authorities,  Todd  Tentnres  to  enroll  the 
word  as  a  part  of  the  English  language, 
though  he  adds  that  it  b  ^'  not  now  in 
use.'* 

Dr.  Johnson,  who  has  done  so  much 
to  impart  stability  and  purity  to  the  Eng- 
lish language,  did  not  admit  the  won! 
into  his  dictionary.  Nor  has  Richard- 
sea  admitted  it  into  his  extensive  work, 
though  bis  was  published  since  Todd 
had  claimed  this  word  as  a  part  of  the 
lani^uage. 

The  following  sentences,  from  the 
examples  given  by  Johnson  and  Richard- 
ton,  further  illustrate  the  usage  of  the 
language. 

"Interest  would  certainly  encourai^e  the 
lender,  to  venture  in  such  a  time  of  danger." 

ADt>180N'. 

"  What  then  will  be  the  unavoidable  con- 
teouence  of  such  a  law  7  It  will  make  the 
dimcidty  of  borrowing  and  Imdingf  mach 


greater;  whereby  trade  (the  foundation  of 
riches)  will  be  obstructed.*'  Locke.  Qf 
lower  wg-  qf  interest . 

*'  The  stock  which  is  lent  at  interest  is 
always  considered  as  a  capital  by  the  lender." 
Smith's  Wealth  of  Naiums^  B.  11.  c.  4. 

"  There  exists  no  reason  m  the  law  of  na- 
tore,  why  a  man  should  not  be  paid  for  tb« 
lending  of  his  money,  as  well  as  anv  other 
property  into  which  the  money  might  oe  con- 
verted.*' Palsy's  PhUo9opky,  B.  III.  part  1, 
c.  10. 

"  ril  lend  it  thee,  my  dear,  but  have  no 
power  to  m,\e  it  from  me."  AU^a  Well  that 
ends  Well. 

Shakspeare,  Paley,  Adam  Smith, 
Locke,  Addison!  It  is  the  usage  o?' 
classics  like  these,  that  gives  a  sanction 
to  words  ;  admitting,  as  we  do,  the  Ho- 
ratian  rule, 

Usus  est  jus  et  norma  loquendL 

New  circumstances,  and  new  forms  ol 
life  may  naturally  call  into  being  new 
expressions ;  but  the  circulation  of  these 
must  be  sanctioned  by  necessity,  and  by 
the  usage  of  writers  and  speakers  of  the 
highest  authority  —  as  coin  becomes  a 
legal  tender  only  when  it  has  received 
the  stamp  of  the  sovereign  power. 

And  nexti  let  us  consider  the  Ameri- 
can usage  which  has  been  vouched  by 
the  supreme  court  of  New  Hampshire. 
The  earliest  is  that  of  Dr.  Ramsay,  who 
employs  the  verb  to  loan  in  his  history 
of  the  American  Revolution.  It  is  not 
a  little  singular  that,  when  this  work 
was  republished  in  London,  the  Eng- 
lish editor,  in  a  preface,  alluded  to  this 
obnoxious  word,  classing  it  ''  amon^ 
those  American  verbs,  which  the  Eng- 
lish have  altogether  declined  to  adopt, 
and  which  appear  to  be  verbs  invented 
without  any  apparent  reason.'' 

But  the  chief  stress  has  been  laid 
upon  the  usaf  e  of  the  courts.  It  is  not 
to  be  doubted  that  examples,  as  plenty 
as  blackberries,  mav  be  accumulated 
from  the  Reports,  in  lavor  of  any  vicious 
usage  of  language.  Courts  and  law- 
yers have  never  been  distinguished  for 
elegance  or  purity  of  speech.  From 
the  satire  of  Martinus  Scriblerus  to  the 
exaggerations  of  Punch,  the  vocabulary 
of  the  bar  has  been  made  the  theme  of 
ridicule.  Jeremy  Bentham  spoke  of 
the  JIash  language  of  the  law.  But 
let  us  answer  the  precedents  cited,  by 
the  words  of  an  eminent  English  judge 
pronounced  from  the  bench.  **  One  of 
the  counsel  did  attempt  to  insbt,  that 
the  word  any  grammatically  means  any 
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^100  ;  that  it  is  a  ploral  word,  unless  the 
word  one  is  added  to  it ;  and,  as  m»  au- 
THORiTY  to  prove  that,  the  language  of 
the  decrees  of  this  court  is  referred  to  ; 
an  authority  which  Dr.  Johnson  vxndd 
hardly  have  admitted.'^  Per  Sir  Rich- 
ard Pepper  Arden  (Ld.  Alvanly),  Eaton 
T.  Lyon^  3  Ve8ey,694. 

To  loan  is  sometimes  Justified  on  the 
ground  that  it  has  a  different  shade  of 
meaning  from  to  lend ;  but  the  sentences 
quoted  above  show  satisiieustorily  that 
the  latter  word  legitimately  applies  to 
aU  the  cases  in  which  to  loan,  is  used, 
even  according  to  its  largest  American 
signification .  This  word  is  then,  clearly 
soperfiuous  and  unnecessary,  at  the 
tame  time  that  it  b  not  sanctioned  by 
the  classics  of  our  literature.  There 
are  some  remarks  of  Coleridge,  in  his 
T<dfle  Talk,  which  forcibly  apply  to  it. 
*'  I  regret  to  see  that  vile  and  barba- 
rous Tocable  talented,  stealing  out  of  the 
newspapers  into  the  leading  reviews 
and  most  respectable  publications  of  the 
day.  Why  not  shillinged,  farthinged, 
tenpenced,  &.c.  T  The  formation  of  a 
participle  passive  from  a  noun  is  a  li- 
cense that  nothing  but  a  very  peculiar 
felicity  can  excuse.  If  mere  conve- 
nience is  to  justify  such  attempts  upon 
the  idiom,  you  cannot  slop  till  the  lan- 
guage becomes,  in  the  proper  sense  of 
the  word,  corrupt.  Most  of  these  pieces 
of  slang  came  firom  America."  in  the 
present  case  nothing  like  convenience 
can  be  urged  in  favor  of  the  popular 
innoration. 

It  may  be  asked  if  the  usage  of  Amer- 
ican writers  may  not  give  a  sanction 
to  a  word.  Clearly,  yes ;  but  it  must 
be  the  usage  of  writers  of  authority, 
whose  style  is  a  model  of  correct  and 
elegant  composition,  and  whose  souls  are 
attuned  to  aJl  the  hidden  harmonies  of 
speech.  But  the^  would  be  the  last  to 
exercise  such  a  nght.  Where  they  do 
not  Tenture,  however,  multitudes,  and 
even  grave  courts,  rush  in. 

It  will  be  clear,  from  this  survey, 
that  the  verb  to  loan  is  not  an  integral 
part  of  the  English  language.  It  may, 
periiaps,  form  a  part  of  that  American 
Language  in  which  it  seems  the  learned 
commissioners  for  revising  the  laws  of 
New  Hampshire,  consisting  of  one  or 
more  members  of  the  supreme  court, 
proposed  to  require  the  publication  of 
their  laws. 


Oar  remarks  hare  neotssarily  assum- 
ed very  much  the  appearance  0(9. cento; 
and  we  cannot  conclude  them  more  ap- 
propriately than  in  the  words  of  the  in- 
defatigable Richardson,  in  the  preface 
to  his  dictionary.  *'  No  task  of  dull 
diligence  presents  a  more  prompt  re- 
ward than  that  of  augmenting  our  cata- 
logue of  words.  Latinisms,  Greecismsy 
Americanisms,  all  formed  upon  the  same 
principles  of  construction,  which  guided 
our  early  scholars  in  the  choice  of 
words,  now  in  ordinary  use,  might  be 
struck  off  as  if  by  the  magic  power  of 
machinery ;  oar  language  might  be 
crowded  with  swarms,  to  satisfy  the 
cravings  of  pedantic  affection."    c.  8. 

Mr.  Dupo;nceau'8  Will. — ^The  Penn- 
sylvania Law  Journal  contains  a  portion 
of  Mr.  Duponoeau^s  will.  After  various 
legacies  of  books  and  money  to  the  Ath- 
enteum,  the  Philosophical  and  Histori- 
cal societies,  the  Law  Academy  and 
Law  Association,  and  the  disposal  of 
his  residuary  estate  to  relatives,  be 
says :  —  Having  thus  disposed  of  m; 
worldly  property,  I  take  the  liberty  to 
recommend  to  my  brethren  of  the  bar, 
The  Law  Academy  of  Philadelphia,  that 
they  may  take  it  under  their  special 
protection,  so  as  to  make  it  as  useful  as 
possible  to  the  progress  of  our  noble 
science.  A  law  pro&ssoiship  has  long 
been  wanted  in  this  city ;  several  of  the 
states  have  the  adyaatage  of  us  in  this 
vespect.  I  recommend  this  important 
subject  to  the  friends  of  the  legal  sci- 
ence, and  who  are  desirous  of  making 
it  redound  more  and  more  to  the  honor 
of  Pennsylvania.  The  Historical  Soci- 
ety of  Pennsylvania  is  in  danger  of  per- 
ishing for  want  of  supporL  While  al- 
most every  other  state  has  an  historical 
society,  shall  it  be  s^d  that  Pennsylva- 
nia wants  one  !  Under  the  auspices  of 
its  illustrious  founder,  William  Kawle, 
it  has  produced  interesting  and  valuable 
memoirs.  The  honor  of  the  state  re- 
quires that  the  work  should  be  continu- 
ed. I  recommend  to  them  to  increase 
the  number  of  their  members  and  per- 
haps to  raise  the  annufd  subscribers  to 
&ve  dollars.  I  would  also  recommend 
to  them  to  apply  for  aid  to  the  legisla- 
ture. None  would  be  better  able  than 
a  committee  from  their  body  to  continue 
the  publication  of  our  ancient  records, 
so  honorably  beguc  and  which  appear* 


Digitized  by  VjOOQ IC 


158 


INTELLIGENCE  AND  MISCELLANY. 


to  be  suspended.  Science  anil  litera- 
ture are  the  glory  of  a  state  :  canals  and 
railroads  are  perishable.  The  noble 
aqueducts  and  temples  and  roads  of  the 
Greeks  and  Romans  have  perished,  but 
their  literary  fame  will  last  forever.  If 
England  were  sunk  into  the  ocean,  her 
fame  would  be  perpetuated  by  thevrorks 
of  their  admirable  historians,  philoso- 
phers, and  poets.  Let  those  whose 
minds  are  impressed  with  these  feelings 
exert  themselves  and  act.  I  hope  the 
annual  celebration  of  the  landing  of  the. 
great  William  Penn  may  not  be  discon- 
tinued, and  that  the  society  will  revive 
under  better  auspices  thftn  have  for  some 
time  attended  it.  Mig^t  it  not  be  re- 
modelled, and  united  to  the  Historical 
Society  ?  The  American  Philosophical 
Society  have  only  to  pursue  their  pre- 
sent honorable  course.  The  above  ob- 
jects being  near  my  heart,  I  have  ven- 
tured to  give  vent  to  my  feelings  upon 
them :  perhaps  it  is  out  of  place,  but 
my  heart  is  full  and  I  could  not  help  it. 

Chief  Justice  Williams.  At  the 
close  of  the  June  term  of  the  Boston 
municipal  court,  on  the  18th  ult.,  the 
chief  justice  of  the  court  of  common 
pleas  retired  from  the  bench.  We  have 
had  frequent  occasions  to  speak  of  the 
admirable  juridical  qualities  of  this  gen- 
tleman, and  can  only  renew  an  expres- 
sion of  our  regret  that  the  public  are 
about  to  lose  his  valuable  services  in  a 
position  of  which  he  has  been  the  pride 
and  ornament.  After  the  business^  of 
the  term  was  concluded,  Mr.  Parker, 
the  district  attorney ,  addressed  the  court 
as  follows  :  — - 

May  it  please  your  Honors  —  The 
officers  of  the  court  and  the  gentlemen 
of  the  bar  practising  in  the  municipal 
court  of  the  city  of  Boston,  learn  with 
great  regret,  that  this  term,  indeed  this 
day,  is  to  witness  the  last  of  your  judi- 
cial labors  in  this  court,  and  that  your 
resignation  as  a  judge  is  now  to  ter- 
minate your  office.  This  is  an  event 
we  cannot  but  deeply  lament,  as  som^ 
of  us,  in  common  with  others,  in  every 
county  of  the  commonwealth,  have  for 
a  quarter  of  a  century  admired  the  un- 
deviating  impartiality,  the  extensive 
learning,  the  gentlemanly  courtesy,  the 
sound  and  lucid  exposition  of  the  law, 
the  perennial  dignity,  uncommon  ability 
and  untiring  industry,  wkh  which  for 


that  length  of  time  you  have  discharged 
the  judicial  function  to  the  satisfaction 
and  benefit  of  your  fellow  citizens.  We 
also  sincerely  lament  the  causes  which 
have  led  to  your  resignation  in  the  midst 
of  your  usefulness  and  the  plenitude  of 
capacity.  In  parting  with  yon  as  a 
judge,  we  beg  leave  to  tender  you  the 
testimony  of  our  unfeigned  respect  per- 
sonally, and  to  offer  you  our  best  wish- 
es for  your  future  prosperity  and  happi- 
ness. Permit  me  also  to  state,  that  I 
nnderstSMid  the  gentlemen  of  the  bar 
practising  in  the  court  of  common  pleas, 
intend  to  take  another  oiccasion  else- 
where to  express  their  sentiments  of  re- 
spect to  you. 

To  this  the  chief  justice  made  the 
following  reply :  — 

It  is  not  in  my  power,  sir,  to  gi\'e  ade- 
quate utterance  to  my  grateful  feelings 
towards  the  officers  of  this  court,  and 
the  members  of  the  bar  who  practise 
here,  for  this  spontaneous  assurance  of 
their  undiminished  confidence  and  re- 
spect. I  can  only  beg  you  to  accept, 
for  them,  my  heart-felt  thanks  for  their 
good  wishes,  and  for  yourself,  person- 
ally, my  grateful  acknowledgments  for 
the  kind  manner  in  which  you  have  ten- 
dered them. 

It  is  true  that  my  judicial  functions 
are  now  to  terminate.  The  direction 
which  I  shall  give  for  the  final  adjourn- 
ment of  the  court  this  day,  will  be  the 
last  act  of  my  judicial  life,  and  the  proc- 
lamation by  which  that  adjournment 
will  be  announced,  will,  in  effect,  an- 
nouqce  my  retirement  from  judicial 
labor.  I  need  not,  on  this  occasion,  ad- 
vert to  the  circumstances  which  have 
led  to  my  resignation.  They  ate  well 
known,  and  I  trust  niy  motives  are  duly 
appreciated. 

This  day  completes  a  quarter  of  a 
century  since  the  date  of  my  first  iudi- 
cial  appointment.  On  looking  back 
through  this  somewhat  protracted  peri- 
od of  judicial  service,  I  am  conscious  of 
many  imperfections  and  infirmities,  but 
my  conscience  bears  me  witness  that 
my  desires  and  efforts,  however  hum- 
ble and  unavailing,  have  been  sincerely 
and  honestly  devoted  to  the  faithful  and 
acceptable  discharge  of  the  duties  of  my 
station.  The  assurances  I  have  re- 
ceived, here  and  elsewhere,  from  those 
who  have  witnessed,  and  are  capable  of 
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■pprecialing  my  labors,  that  they  have 
nut  wholly  failed  of  their  object,  will 
remain  among  the  most  cherished  recol- 
lections of  my  life. 

I  retire  from  the  station  I  have  so 
loog  occupied,  with  mingled  emotions 
of  pain  and  pleasure.  Its  duties  are 
arduous ;  its  labors  severe  and  almost 
incessant ;  its  responsibilities  are  great, 
and  I  have  felt  their  pressure.  But  it 
has  its  compensations,  which  lighten  its 
burdens  and  alleviate  its  cares.  It  is  an 
honorable  station  —  at  least  sufficiently 
10  to  satisfy  my  ambition ;  it  leads  to  an 
aequaintance  with  the  wise  and  good 
in  all  parts  of  the  commonwealth  ;  and 
the  gratification  arising  from  the  pro- 
tection of  innocence.the  redress  of  wrong, 
and  the  administration  of  justice  is,  by 
DO  means  small.  These  labors,  respon^ 
aibilities  and  pleasures,  I  now  relinquish 
to  my  successors.  May  they  perform 
the  labors  and  discharge  the  duties  with 
greater  ability  and  success,  and  may 
they  enjoy  the  pleasures  with  more  in- 
tensity and  in  greater  perfection  ! 

For  the  attentions  I  have  received 
from  the  officers  and  members  of  the 
bar  of  this  court,  and  of  the  other  courts 
of  this  commonwealth  ;  for  the  aid,  as- 
sistance and  faithful  cooperation  of  ju- 
ries ;  for  the  measure  of  confidence  re- 
posed in  me  by  the  people  and  govern- 
sient  of  thist:ommonweaith,  I  take  this 
occasion  —  the  last  of  the  kind  that  may 
ever  occur  to  me  —  to  express  my  grati- 
tode.  In  return  for  all  these  favors,  I 
BOW  tender  my  humble  and  continued 
eiertions  and  cooperation,  in  whatever 
station  I  may  be  placed,  and  wherever 
my  lot  may  be  cast,  for  the  support, 
preservation,  defence  and  improvement 
of  all  oar  cherished  institutions. 

Insolvent  Law  of  MASSiicHTJSETTS. 
—  Several  months  ago  a  point  came  be- 
fore Chief  Justice  Shaw  in  regard  id 
some  of  the  powers  of  masters  in  chan- 
eery.  Ii  was  the  case  of  a  writ  of 
habeas  corpus  granted  to  the  petitioner, 
Charles  W.  Thompson,  who  alleged 
that  he  was  illegally  held  in  prison  at 
Lowell,  by  Jefferson  Bancroft,  a  deputy 
sheriir  and  jailor.  It  appeared  in  evi- 
dence, Uiat  some  creditors  of  Thompson 
had  iosiituted  proceedings  against  him 
and  partner,  in  invitum,  under  the  insol- 
vent act  of  Massachusetts,  before  Greor^e 
Washington  Warren,  Esq.,  a  master m 


chancery,  and  had  chosen  an  assignee, 
and  a  second  meeting  of  the  creditors 
had  been  appointed.  Notice  of  the  first 
meeting  was  given  to  the  insolvents, 
but  they  not  appearing  to  file  their  sche- 
dules according  to  the  act,  the  master 
ordered  the  assignee  to  call  a  second 
meeting,  and  to  notify  the  insolvents, 
personally,  commanding  them  to  appear 
and  file  their  schedules,  and  submit  to 
an  examination.  This  they  neglected 
or  refused  to  do,  and  the  master  then 
issued  his  warrant,  ordering  the  impri- 
sonment of  Thompson  until  he  submitted 
to  the  order,  and  submitted  himself  to 
examination. 

Three  objections  were  made  to  the 
warrant :  —  (!.)  That  the  order  was  di- 
rected to  the  assignee,  and  not  to  the 
insolvent,  as  it  should  have  been. 
(2.)  That  the  insolvent  was  entitled  to 
a  payment  of  his  fees  before  he  could 
be  compelled  to  attend,  which  in  this 
case  had  not  been  paid.    (3.)  That  the 

Sortion  of  the  warrant,  which  required 
is  imprisonment  till  he  obeyed  the  or* 
der,  was  inconsistent,  and,  from  its  be- 
ing impossible  for  him  to  obey  an  order 
to  appear  at  a  period  which  had  passed, 
would  keep  him  in  perpetual  imprison- 
ment, and  for  this  reason  was  void. 
The  chief  justice  gave  the  opinion  of 
the  court,  which  was  against  the  objec- 
tions made  by  the  petitioner,  and  ac- 
cordingly the  prisoner  was  remanded  to 
the  custody  of  the  officer. 

It  Memeth  that  thlt  word  Aotdk-pot,  U  in  En^lb^  a  padding  | 
tor  iu  ibb  pOddltif  U  not  communty  put  one  ihbi<r  alone,  rat 
on«  ,lhlnf  With  other  tliinfa  put  together. —IiU/«loit,  ^^''^i 
176  a. 

There  appears  to  be  some  difference 
in  the  practice  of  masters  in  chancery,  in 
Massachusetts,  under  the  recent  amend- 
ment of  the  insolvent  law.  By  the  Act 
of  1838,  the  second  meeting  of  creditors 
was  to  be  held  within  three  months  from 
the  date  of  the  warrant,  at  whfch  meet- 
ing the  debtor  was  to  receive  his  dis- 
charge if  entitled  to  it.  But  by  the 
amendment  six  months  are  allowed  the 
creditors  to  file  objections  .  to  the  dis- 
charge. The  question  has  arisen,  whe- 
ther a  second  meeting  ought  to  be  called 
within  three  mouths,  and  if  so,  whether 
the  debtor  muj»t  take  the  oath,  or  whe- 
ther he  can  receive  any  and  what  certi- 
ficate of  discharge.  We  bfelieve  some  of 
the  matters  grant  provinonal  dischargti, 


Digitized  by  VjOOQ IC 


160 


INTELLIGENCE  AND  mSCELLANY. 


that  is,  a  certiiicate  that  the  debtor  is 
discharged,  provided  the  creditors  make 
no  objection  within  six  months.  The 
provision,  that  the  creditors  shall  have 
six  months  to  object,  is  opposed  to  the 
provision  in  the  old  law,  that  the  debtor 
may  be  discharged  in  three  months,  and 
of  course  repeals  that  part  of  the  old 
law,  but  the  new  law  contains  no  provi- 
sion as  to  the  time  within  which  the  se- 
cond meeting  shall  be  called.  The  pro- 
vision in  the  new  law,  allowing  the  cre- 
ditors six  months  to  object,  is  something 
of  an  anomaly,  and  our  recollection  is, 
that  it  was  one  of  the  sixteen  amend- 
ments proposed  in  the  house  by  one  of 
the  "  practical  men,*'  to  the  bill  as  it 
came  from  the  senate.  We  will  remark, 
that  the  new  law  is  crude  in  the  extreme. 
It  was  passed  on  the  last  day  of  the  ses- 
sion ;  and  how  the  senate,  where  there 
was  at  least  one  master  in  chancery  and 
one  ex-master  in  chancery,  could  have 
sent  down  just  such  a  law,  passes  our 
comprehension.  That  it  passed  the 
house,  can  surprise  no  one  who  knows 
anything  of  the  course  of  proceedings 
there  in  relation  to  this  law. 

Since  the  above  remarks  were  in  type, 
a  decision  has  been  made  by  the  su- 
preme court  on  the  very  point  referred 
to,  to  the  effect  that  the  master  is  bound 
to  call  a  second  meeting  within  three 
months,  for  the  purpose  of  allowing  the 
debtor  to  take  the  oath,  &c.,  but  that 
the  insolvent  cannot  have  a  discharge 
until  six  months  have  expired,  unless 
the  estate  pays  fifty  per  cent.  We  shall 
give  the  decision  next  month. 

The  London  Law  Magazine,  in  re- 
marking upon  the  Wlls  affecting  profes- 
sional interests,  now  before  parliament, 
gays :  —  There  is  lord  Brougham's  bill 
for  the  appointment  of  a  paid  president 
jand  two  paid  vice-presidents  of  the  judi- 
cial committee,  which  is  not  likely  to  get 
over  the  imputation  under  which  it  la- 
bors of  being  a  job,  and  for  his  own  spe- 
cial benefit ;  though,  for  aught  we  know 
to  the  contrary,  the  imputation  may  be 
unmerited,  and  it  seems  clear  that  the 
appellate  business  will  never  be  done 
with  fitting  regularity  until  a  permanent 
judge  is  appointed.  After  what  has 
passed,  Lord  Brougham  could  hardly 
take  the  presidency,  if  it  were  offered 
him  ;  but  Mr.  Pemberton  Leigh  might 
be  induced  to  take  it  j  01*,  perhaps,  con- 
sidering the  recent  improvement  in  the 
court  of  exchequer,  the  eminent  judicial 
qualities  of  Baron  Parke  might  now  be 
more  advantageously  employed  than  in 


the  dwties  of  a  puisne  judge.  We  pre- 
sume the  new  president  would  be  raised 
to  the  peerage,  in  order  to  confer  due 
dignity  on  the  court.  Indeed,  one  main 
object  of  the  fraraer  of  the  bill  seems  to 
be  to  enable  the  new  president  to  walk 
out  of  a  room  before  a  duke. 

Of  the  society  for  promoting  the  amend- 
ment of  the  law,  to  which  we  alluded 
last  month,  a  tory  law  journal  remarks, 
in  a  sneering  tone,  as  follows  :  — A  so- 
ciety for  promoting  the  amendment  of 
the  law  has  just  been  formed  under  high 
auspices,  though  not  quite  so  high  as  the 
list  of  honorary  members  would  lead  the 
tminitiated  to  suppose ;  for  we  believe 
every  gentleman  who  had  a  distinguish- 
ed foreign  jurist  tot  a  friend,  or  wished 
it  to  be  supposed  that  he  had,  put  him 
down  without  ceremony.  How^ever, 
Lords  Brougham  and  Campbell  are  both 
members,  so  that  the  society  will  in  one 
respect  resemble  the  happy  family  in 
Trafalgar  Square.  We  own  we  expect 
little  from  it.  The  parliamentary  mem- 
bers might  make  motions  or  speeches  ; 
the  non-parliamentary  members  might 
communicate  their  notions  through  the 
press,  and  no  good  can  be  effected  by 
reading  over  their  lucubrations  to  a  se- 
lect circle  in  a  room. 

Messrs-  Little  &  Brown,  of  Boston, 
have  issued  the  first  number  of  a  Quar- 
terly Advertiser  of  Law  and  Miscellane- 
ous Books,  which  they  propose  to  con- 
tinue and  distribute  gratuitously  ;  and 
they  give  notice  that  gentlemen  of  the 
profession  and  the  trade,  who  wish  to 
announce  any  law  book,  or  to  give  notice 
of  proposed  works  relating  to  the  law, 
shall  always  have  the  use  of  their  col- 
umns for  that  purpose,  if  their  commu- 
nications are  sent  free  of  expense. 

The  first  part  of  Volume  XI.  New 
Hampshire  Reports,  is  just  published, 
and  contains  the  cases  from  the  July 
term,  1840,  Grafton,  to  the  December 
term,  Rockingham,  in  the  same  year. 

At  the  present  term  of  the  circuit  conn 
of  the  United  States,  in  Boston,  the  judg- 
ment of  the  district  court  in  the  case  of 
the  United  States  v.  Kimball^  (ante  p.  39) 
was  affirmed. 

James  D.  Hallyburton,  of  Virginia,  ht^ 
been  appointed  by  the  President,  by  ana 
with  the  advice  and  consent  of  the  sen- 
ate, to  be  judge  of  the  eastern  district  of 
Virginia. 
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Soon  after  Mr.  Tyler's  advancement  to  the  presidency,  Mr.  Botts, 
of  Virginia,  formerly  his  political  and  personal  friend,  made  an  at- 
tempt in  the  bouse  of  representatives,  to  procure  his  impeach- 
ment. The  proposition  was  then  received  with  little  favor  by  any 
party  in  the  house.  Since  the  prdceedings  of  the  executive  in 
relation  to  the  acquisition  of  Texas  have  been  made  knovvn,  the 
project  has  been  revived  and  vehemently  urged  by  a  portion  of  the 
political  press.  Amongst  other  things  vv^hich  have  been  published 
upon  this  subject,  is  a  letter,  under  the  great  name  of  chancellor 
Kent,  in  which  the  opinion  is  boldly  expressed,  that  the  president 
has  done  things  worthy  of  impeachment,  and  that  he  ought  to  be 
impeached.  In  his  letter  of  acceptance  to  the  Baltimore  conven- 
tion, president  Tyler  takes  special  notice  of  this  opinion  of  the 
distinguished  jurist. 

Whatever  opinions  we  may  entertain  of  the  alleged  delinquen- 
cies of  the  president,  the  expression  of  them  would  clearly  be  out 
of  place  in  a  law  periodical,  and  we  only  avail  ourselves  of  the 
public  interest  which  has  been  awakened  upon  the  subject,  to  sug- 
gest some  views  respecting  it,  which  may  be  of  service  now  and 
bereafter ;  and  to  follow  them  "with  a  brief  account  of  some  of  the 
most  important  trials  on  impeachment,  which  have  occurred  under 
the  federal  and  state  constitutions. 

The  fourth  section  of  the  second  article  of  the  constitution  of 
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the  United  States  is  as  follows :  "  The  president,  vice  president, 
and  all  civil  officers  of  the  United  States,  shall  be  removed  firom 
office  on  impeachment  for,  and  conviction  of  treason,  bribery,  or 
other  high  crimes  and  misdemeanors."  It  is  elsewhere  provided, 
that  no  person  shall  be  convicted  without  the  concurrence  of  two 
thirds  of  the  members  present ;  that  judgment  shall  not  extend  fur- 
ther than  to  removal  from  office,  and  disqualification  to  hold  any 
office ;  and  that,  on  the  trial  of  the  president,  the  chief  justice  of  the 
supreme  court  sh^vll  preside.  We  have  no  hesitation  in  avowing 
our  conviction,  that  this  clause  of  the  constitution,  so  far  as  it  re- 
gards the  president,  is  wholly  nugatory.  Mr.  Tyler  is  in  no  more 
danger  of  impeachment  than  chancellor  Kent,  nor  will  the  power 
be  exercised  upon  any  of  his  successors,  until  the  constitution  itself 
is  changed.  If  this  opinion  should  be  regarded  as  extraordinary, 
or  even  extravagant,  we  can  only  say  that  it  has  been  adopted  re- 
luctantly, but  upon  the  compulsion  of  cogent  facts  and  reasons, 
amongst  which  are  these. 

The  president  of  the  United  States  is  too  powerful  to  be  im- 
peached. Whether  good  or  bad,  he  will  never  fall  so  low,  that 
there  shall  be  none  to  do  him  reverence.  He  may  always  count  up- 
on a  considerable  party,  to  defend,  and  even  eulogize  his  policy  and 
his  measures.  The  number  of  persons  who  are  dependent  upon 
his  will  for  their  bread,  has  been  estimated  at  forty  thousand.  Scat- 
tered over  the  whole  union,  occupying  influential  positions,  a|>- 
pointed  to  their  posts  on  account  of  their  talent,  their  devotion  to 
the  wishes  of  the  executive,  their  tact  as  managers,  forty  thousand 
bayonets  would  be  of  less  service  to  prevent  an  impeachment. 
How  many  thousands  more  are  eager  expectants  of  executive  fa- 
vor, ready  to 

" — crook  the  pregnant  hinges  of  the  knee, 
Where  thrift  may  follow  fawning." 

Is  it  uncharitable  to  suppose,  that  amongst  the  representatives 
and  the  senators  —  from  the  very  ranks  of  the  acwisers  and  the 
triers  —  a  few  persons  might  be  found  to  look  very  kindly  on  hu- 
man error,  if  a  foreign  mission  or  a  special  embassy  should  dance 
before  their  eyes  ?  That  it  has  become  the  established  practice 
of  the  government  to  appoint  members  of  congress  to  the  most 
high  and  lucrative  offices,  it  is  as  idle  to  deny,  as  that  they  are  be- 
stowed as  a  reward  for  personal  service  rendered  to  the  administra- 
tion. He  has  the  power  too  of  subsidizing  the  public  press,  by 
the  mere  distribution  of  government  patronage,  and  by  compelling 
all  officials  to  support  the  newspaper  which  supports  him.  Power 
never  yet  wanted  champions  and  friends.     It  is  generally  believed 
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that  Mr.  Botts  lost  his  election,  in  consequence  of  his  attempt  to 
impeach  president  Tyler. 

The  short  period  of  time  for  which  the  president  is  chosen,  is 
another  reason  for  supposing  that  this  power  will  never  be  exer- 
cised. Unless  it  be  done  within  the  first  two  years  of  his  term  of 
service,  which  would  not  be  likely  to  happen,  it  will  not  be  done 
at  all.  The  proceedings,  in  cases  of  this  description,  are  not  con- 
ducted like  those  of  an  indictment  in  a  criminal  court.  The  im- 
peachment of  Warren  Hastings  lasted  nine  years.  The  proceed- 
ings in  the  case  of  judge  Chase  were  commenced  on  the  5lh  of 
January,  1804,  and  terminated  on  the  1st  of  March,  1805.  Al- 
lowing a  reasonable  number  of  speeches  in  the  house  of  repre- 
sentatives, where  they  speak  longer  and  more  frequently  than  in 
those  days,  on  the  question  of  impeaching,  proper  time  for  the 
president  to  prepare  his  defence,  for  the  examination  of  witnesses, 
and  the  arguments  of  managers  and  counsel,  all  which  is  to  be 
done  in  intervals  of  public  business,  which  must  still  go  on,  allow- 
ing moreover  no  uni'easonable  delays  in  the  prosecution  of  the 
chief  magistrate  of  the  republic,  for  high  crimes  and  misdemeanors, 
it  is  not  probable  that  the  matter  would  be  brought  to  a  conclusion 
under  a  couple  of  years.  By  dint  of  extraordinary  exertion,  they 
might  succeed^  in  case  of  conviction,  in  docking  two  or  three 
months  of  his  four  years.  "  Most  tame  and  impotent  conclusion." 
It  is  held,  by  the  supreme  court  of  Massachusetts,  that  a  mandamus 
will  not  lie  to  restore  a  person  to  an  annual  ojffice,  for  the  reason 
that  another  election  will  be  held  before  he  can  get  a  judgment. 
For  the  like  reason,  we  hold  that  an  impeachment  will  not  lie 
against  the  president.  Besides,  if  a  president  have  done  things 
worthy  of  reprehension,  the  sovereign  people  do  hot  like  to  have 
the  business  taken  out  of  their  hands.  They  can  try  him,  and  elect 
a  better  man,  before  the  uncertain  and  dilatory  process  of  an  im- 
peachment can  be  brought  to  bear  upon  him.  That  is  an  effectual 
remedy,  and  a  heavy  punishment  for  wrongs  done.  Their  sentence 
is  decisive  and  irreversible. 

No  disrespect  is  intended  to  the  senate  when  it  is  added,  that  it 
is  not  and  never  can  be  a  proper  tribunal  to  try  the  president.  We 
take  it  for  granted  that  he  will  never  be  impeached  for  anything 
but  political  offences.  The  constitution  indeed  speaks  of  "  high 
crimes  ;  "  but  no  part  of  these  remarks  is  predicated  upon  the  idea 
that  he  will  commit  high  way.  robbery,  or  petty  larceny,  or  arson, 
or  convert  the  White  House  into  a  common  receptacle  of  stolen 
goods.  Whenever  a  common  felon  is  elected  president  of  the 
United  Stales^  the  criminal  code  will  have  been  ahready  fashioned 
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upon  the  principles  suggested  by  Jack  Cade.  It  is  idle  to  reason 
upon  any  other  hypothesis,  than  that  he  will  be  impeached,  if  at 
all,  for  political  offences.  Now  the  senators  of  the  United  States 
are  able  and  distinguished  men  indeed,  but  they  are  also  zealous 
political  partisans.  They  are  the  elite  of  American  statesmen,  but 
for  that  very  reason  they  are  political  leaders.  They  must,  of  ne^ 
cessity,  express  their  opinions,  if  not  in  the  form  of  recorded  votes, 
yet  in  the  more  binding  form  of  published  speeches,  upon  the  very 
measures  for  which  the  president  is  to  be  tried  before  them.  In 
regard  to  the  proceedings  of  General  Jackson,  respecting  the  re- 
moval of  the  deposites,  and  the  removal  of  the  secretary  of  the 
treasury,  which  were  believed  by  many  to  afford  ground  for  im- 
peachment, the  senate  had  notoriously  prejudged  the  question. 
Every  senator  has  voted,  and  most  of  them  have  spoken  upon  Mr. 
Tyler's  Texas  treaty,  which  is  alleged  to  be  an  impeachable  mat- 
ter. In  short,  no  intelligent  lawyer  can  doubt,  that  if  the  same 
searching  questions  were  put  to  every  senator,  before  the  trial  of  an 
impeachment,  which  are  addressed  every  day  to  jurors  on  trials 
for  the  smallest  misdemeanors,  not  ten  senators  could  be  found 
qualified  to  sit  as  judges  in  the  case.  ^^  Have  you  formed  at  ex- 
pressed any  opinion  ?  are  you  sensible  of  any  bias  or  prejudice  ? 
&c.  &c."  Such  a  tribunal  ought  not  and  it  will  not  try  an  alleged 
offender^     It  would  be  but  a  mockery  of  justice. 

A  striking  incident  in  the  political  history  of  our  country  goes 
far  to  show  how  utterly  nugatory  is  this  provision  of  the  constitu- 
tion respecting  the  president.  The  chief  justice  of  the  supreme 
court  is  to  preside.  Suppose  that  General  Jackson  had  conunitted 
a  clearly  impeachable  offence  in  removing  the  deposites,  or  in  re- 
moving the  secretary,  who  would  have  presided  on  that  trial  ? 
The  man  who. had  supplanted  the  ejected  officer,  and  who  had 
been  the  instrument  of  the  wrong !  While  the  president  possesses 
and  exercises  powers  like  these^  this  clause  of  the  constitution  will 
not  operate  even  in  terrorem. 

We  have  had  nine  presidents  since  the  adoption  of  the  constitu- 
tion —  who  have  made  war  and  peace  —  who  have  built  up  and 
pulled  down— -who  have  made  laws  and  vetoed  laws — pocketed 
bills  and  given  qualified  approvals  of  bills  —  bought  territories, 
made  unauthorized  treaties,  and  done  a  thousand  acts  —  as  the 
wisest  politicians  and  the  ablest  jurists  have  vehemently  declared 
and  affirm  —  directly  in  the  teeth  of  the  constitution  —  and  not 
one  of  them  has  been  impeached !  We  trust  that  the  dreams  of 
Mr.  Tyler  will  not  be  disturbed  by  the  terrors  of  an  impeachment, 
for  the  brief  period  that  remains  to  him  of  bis  official  term*    By 
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accepting  the  nomination  which  has  been  tendered  to  him,  he  has 
pot  himself  upon  the  country,  and  the  people  will,  within  four 
months,  pass  an  impartial  judgment  upon  the  merits  of  his  admin- 
istration. 

The  moet  difficult  and  interesting  question  which  has  arisen  upon 
this  clause,  is  the  true  construction  of  the  words  '*  high  cringes  and 
misdemeanors''  —  or  in  other  words,  for  what  offences  can  the 
president  and  the  civil  officers  of  the  government  be  impeached. 
Several  different  opinions  upon  this  question  have  been  advocated. 
The  first  is,  that  the  constitutional  provision  is  of  no  force  or  effect, 
tuitil  congre^  shall  pass  a  declaratory  law,  enumerating  the  specific 
(rffences,  which  shall  be  considered  as  embraced  by  the  terms. 
Both  bouses  of  congress  have,  however,  uniformly  acted  upon  the 
conclusion,  that  no  defining  statute  is  necessary,  and  this  theory 
may  be  regarded  as  exploded.  The  next  opinion,  which  was  urged 
with  transcendent  ability  on  the  trial  of  Judge  Chase,  is,  that  an 
impeachable  oflence  must  be  an  indictable  offence.  The  argument 
was  put  in  this  form  by  Luther  Martin.  ^^  What,  sir,  can  a  judge 
be  impeached  and  deprived  of  office,  when,  he  has  done  nothing 
which  the  laws  of  his  country  prohibited  ?  Is  not  deprivation  of 
office  a  ponishment  ?  Can  there  be  punishment  inflicted  where 
there  is  no  crime  ?  Impeachment  and  conviction  cannot  change 
the  law,  and  make  that  punishable,  which  was  not  before  criminal. 
Admit  that  the  house  of  representatives  have  a  right  to  impeach, 
for  acts  which  are  not  contrary  to  law,  and  that  thereon  the  Senate 
may  convict,  and  the  officer  be  removed,  you  leave  your  judges 
and  all  your  other  officers  at  the  mercy  of  the  prevailing  party." 
And  he  proceeds  to  show,  that  it  would  place  them  in  the  situation 
rf  the  people  of  England,  during  the  wars  of  the  rival  roses.  On 
the  other  hand,  it  was  contended,  upoq  principle  and  precedent, 
that  mere  misbehavior  in  office,  not  indictable,  and  not  in  violation 
of  any  positive  law,  would  be  impeachable  ;  and  Mr.  Rodney,  one 
of  the  managers,  instanced  the  case  of  a  judge  postponing  a  cause 
for  one  person,  and  refusing  to  postpone  that  of  another  in  a  similar 
situation,  drunkenness,  trying  a  case  with  eleven  jurors,  &c. 

Another  theory  is,  that  the  whole  subject  must  be  left  to  the  at- 
bitrary  discretion  of  the  senate  for  the  time  being.  Judge  Story, 
in  his  Commentaries  qn  the  Constitution,  (voL  2,  p.  204,)  remarks 
of  this  notion,  that  it  is  so  incompatible  with  the  genius  of  our  in- 
ititutions,  that  no  lawyer  or  statesman  would  be  inclined  to  coun- 
tenance so  absolute  a  despotism  of  opinion  and  practice,  which 
niight  make  that  a  crime  at  one  time,  in  one  person,  which  would 
be  deemed  innocent,  at  another  time,  or  in  another  person. 
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The  better  opinion  among  statesmen  and  jurists  is,  that  resort 
must  be  had  to  the  common  law  and  parliamentary  practice,  for 
any  satisfactory  solution  of  the  question.  If  this  be  the  true  tlteory 
of  tlie  constitution,  it  is  very  certain  that  it  has  not  been  the  prac- 
tice of  those  who  have  administered  it ;  if  the  delinquencies  which 
are  pronounced  impeachable  by  the  common  law  and  the  practice 
of  parliament,  ore  so  in  fact,  then  it  will  be  universally  agreed, 
that  a  vast  number  of  offenders  have  gone  unwhipt  of  justice. 
The  following  are  held  to  be  impeachable  :  "  Giving  bad  counsel 
to  the  king,  (president)  ;  "  "  advising  a  prejudicial  peace ;  "  (Ought 
it  not  to  lie  as  well  for  advising  an  unjust  war  ?)  "enticing  the 
king  (president,)  to  act  against  the  advice  of  parliament ;  "  "  pur- 
chasing offices  ;"  "  preventing  other  persons  from  giving  counsel  to 
the  king  (president,)  except  in  their  presence ;  "  "  procuring  ex- 
orbitant personal  grants  from  the  king  (president) ;  "  "  malversa- 
tions and  neglects  in  office  ;  "  "  encouraging  pirates  ;  "  "  official 
oppression,  extortions,  and  deceits,  and  especially  for  putting  good 
magistrates  out  of  office^  and  advancing  bad.^^  Mr.  Madison  ex- 
pressed the  opinion  very  warmly,  in  the  debates  on  the  constitu- 
tion, that  a  president  who  should  remove  a  faithful  public  officer, 
merely  to  give  it  to  a  member  of  his  own  political  party,  ought  to 
be  impeached.  This  is  a  pretty  formidable  catalogue.  When  the 
Duchess  of  Kingston  returned  to  court  after  a  very  mysterious  ab- 
sence, some  scandalous  stories  being  circulated  against  her,  she 
accosted  Lord  Chesterfield  by  saying,  "  Don't  you  think  they  ac- 
cuse me  here  of  having  gone  into  the  country  to  give  birth  to  a 
pair  of  twins  ?  "  His  lordship  replied,  with  his  characteristic  good 
breeding,  "  I  make  it  a  rule  never  to  believe  more  than  half  of 
what  I  hear.''  Adopting  this  rule  of  his  lordship  in  regard  to  the 
political  press,  is  there  an  intelligent  person  in  the  country  who 
doubts,  that  an  infinite  number  of  indefensible  offences  have  been 
committed  by  presidents  and  civil  officers  ?  Yet  the  sword  of  jus- 
tice has  been  unsheathed  but  four  times,  and  thrice  in  vain  ! 

It  must  be  added,  that  none  of  these  perplexing  and  highly  im- 
portant questions  have  been  decided  by  authority,  and,  from  the 
manner  in  which  impeachments  are  tried,  they  never  can  be  set- 
tled, unless  some  conviction  should  be  had.  The  senate  do  not 
pronounce  judgment  upon  any  question  of  law.  They  simply  vole 
upon  the  question  of  guilty  or  not  guilty.  They  are  judges,  both 
of  the  law  and  the  fact,  and  if  the  case  result  in  an  ticquittal,  it  is 
impossible  to  ascertain  whether  the  acquittal  be  caused  by  mutter 
of  law,  or  of  fact.  If  jurors  should  undertake  to  exercise  the  same 
power  in  criminal  cases,  the  result  would  be,  what  we  find  it  here. 
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an  entire  uncertainty  as  to  the  law.  Thus,  in  voting  upon  the 
same  article,  one  senator  may  believe  that  the  charge  is  not  proved 
in  fact,  another,  that  it  is  proved,  but  is  not  impeachable,  and  all 
that  we  can  learn  is,  that,  for  some  reason  or  other,  the  person  is 
not  convicted.  It  is  some  satisfaction  to  remember,  that  this  clause 
shares  the  fate  of  all  the  other  parts  of  the  constitution.  It  may 
well  be  defined  as  a  vast  magazine  of  doubtful  provisions ;  and  if 
one  should  read  the  variant  constructions  which  have  been  given 
to  every  sentence,  by  the  politicians  of  the  north  and  the  south,  he 
would  come  to  the  conclusion,  that  it  was  framed  expressly  for  the 
purpose  of  exercising  human  ingenuity,  as  to  its  meaning,  or 
whether  it  really  have  any  meaning  at  all.  But,  in  spite  of  all  the 
nonsense  which  has  been  written  and  spoken  of  it,  it  stands  —  it 
is  still  beloved  and  cherished  —  we  have  grown  great,  and  are 
prosperous  and  happy  beneath  its  protecting  care !  May  it  be  as 
eternal  as  the  fame  of  its  founders  ! 

Having  given  utterance  to  our  firm  conviction,  that  the  president 
is  too  powerful  to  be  impeached,  and  stated  some  of  the  reasons 
tod  facts  which  have  compelled  us  to  adopt  it,  we  take  leave  of 
thb  part  of  the  subject,  by  reminding  those  who  shall  peruse  them, 
that  the  result  is  one  of  the  highest  practical  importance.  The 
founders  of  the  constitution  believed,  that  they  had  interposed  a 
strong  barrier  against  the  ambition  or  the  corruption  of  the  execu- 
tive power.  We  believe  that  no  such  barrier  exists  in  fact.  The 
people  of  this  country  have  nothing  to  rely  upon,  for  the  wise  and 
faithful  administration  of  this  government,  but  the  character  of  the 
man,  whom  they  may  elect  to  the  office  of  president.  Can  a 
stronger  argument  be  addressed  to  the  intelligent  electors  of  this 
country,  on  their  part,  to  bring  an  unbiased  and  patriotic  judg- 
ment, to  determine  the  qualifications  of  every  candidate  presented 
ibr  their  suffrages,  and  bestow  them  upon  him  only  to  whom  they 
feel  they  can  safely  confide  the  dearest  and  mightiest  interests  of 
their  country  ? 

We  now  proceed  to  give  an  account  of  as  many  cases  of  im- 
peachment, as  the  proper  limits  of  this  article  will  allow.  There  is 
no  want  of  material.  It  was  remarked,  so  long  ago  as  1805,  by 
Mr.  Hopkinson,  that  he  recollected  but  two  cases  of  the  impeach- 
ment of  judges  in  England  in  half  a  century,  while  in  this  coun- 
try, boasting  of  its  superior  purity  and  virtue,  seven  judges  bad 
been  prosecuted,  criminally,  in  about  two  years. 

The  first  case  that  arose  under  the  constitution  of  the  United 
States,  was  that  of  William  Blount,  a  senator  from  North  Caro- 
lioe,  in  the  year  1799.    He  was  expelled  from  the  senate^  a  few 
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days  before  the  impeachment,  being  then  a  member,  and  on  iha^ 
occasion  he  was,  by  a  resolution  of  the  senate,  yeas  twenly-onc, 
nays  one,  declared  to  be  **  guilty  of  a  high  misdemeanor,  entirely 
inconsistent  with  his  public  trust  and  duty 'as  a  senator."  The  of- 
fence charged  was,  the  attempting  to  seduce  an  United  States'  In- 
dian interpreter  from  his  duty,  and  to  alienate  the  affections  and 
confidence  of  the  Indians  from  the  public  officers  residing  amongst 
them.  The  house  of  representatives  subsequently  presented  arti- 
cles of  impeachment,  to  which  the  respondent  pleaded,  that  a  sena- 
tor was  not  an  impeachable  officer,  within  the  meaning  of  the  con- 
stitution. This  plea  to  the  jurisdiction  was  decided,  by  a  vote  of 
fourteen  to  eleven,  to  be  valid,  and,  consequently,  no  further  pro- 
ceedings took  place. 

The  phrase  employed  by  the  constitution  is,  "  all  civil  officers.^* 
Judge  Story  discusses  this  question  at  much  length  in  his  Cdmmen* 
taries  on  the  Constitution,  (vol.  ii.  p.  262,)  and  we  quote  his  con- 
clusion. "  It  is,  with  great  reason,  urged,  that  a  legislator  should 
be  above  all  fear  and  influence  of  this  sort  in  his  public  conduct. 
The  impeachment  of  a  legislator  for  his  official  acts,  has  hitherto 
been  unacknowledged,  as  matter  of  right,  in  the  annals  of  England  - 
and  America.  A  silence  of  this  sort  is  conclusive,  as  to  the  state 
of  public  opinion,  in  relation  to  the  impolicy  and  danger  of  confer- 
ring the  power.'*  The  decision  of  the  senate,  though  made  by  a 
mere  majority,  and  the  ophiion  of  the  ablest  commentator  on  the 
constitution,  which  the  union  has  yet  produced,  ought  to  be  deci- 
sive of  this  question. 

On  the  3d  of  March,  1803,  four  articles  of  impeachment  were 
prepared  by  order  of  the  house,  and  presented  to  the  senate, 
against  John  Pickering,  judge  of  the  district  court  of  the  United 
•Slates  for  the  district  of  New  Hampshire.  The  first  article  set 
forth,  that  a  surveyor  of  the  port  of  Portsmouth  had  seized  a  vessel 
for  smuggling ;  that  the  marshal  had  subsequently  seized  her,  by^ 
order  of  the  court,  for  the  same  cause ;  that  the  statute  of  1789 
provided  that,  after  appraisement,  the  vessel  might  be  delivered  to 
the  claimant,  in  such  case,  on  his  producing  to  the  court  a  certifi* 
cate  from  the  collector,  that  the  duties  claimed  had  been  paid,  as  if 
the  goods  had  been  legally  entered  ;  yet  the  judge  ordered  her  to 
be  delivered  to  the  claimant,  without  any  such  certificate  being  pro- 
ducedt  The  second  article  alleged,  that  the  collector  had  libelled 
the  same  vessel  for  smuggling  two  cables  and  one  hundred  pieces 
of  check,  and  the  attorney  of  the  United  States  appeared  before 
the  judge  in  Qourt,  and  offered  to  prove  the  fact,  but  the  judge  re- 
fuBcd  to  hear  him  or  hie  witnesses,  and  (Ordered  the  property  to  be 
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restored  to  the  claimant.  The  third  article  set  forth,  that  he  re- 
fosed  to  allow  any  appeal  in  the  case,  though  it  was  openly  claim*> 
ed  in  court  by  the  United  States'  attorney,  and  though  he  Was  ex* 
presely  required  by  law  to  grant  it.  The  fourth  article  charged 
bim  with  appearing  on  the  bench  in  a  state  of  '^  total  intoxication  by 
the  free  and  intemperate  use  of  inebriating  liquor,"  and  with  pro* 
fime  cursing  and  swearing,  when  sitting  as  a  judge. 

After  due  service  of  process,  the  respondent  did  not  appear ;  but 
his  son  came  fmward  and  suggested  that  his  father  was  insane. 
The  senate,  having  determined  to  hear  witnesses  on  this  point,  the 
managers  of  the  impeachment  withdrew,  staling  that  they  had  no 
instructions  from  the  house  to  enter  upon  sach  inquiry.  The  wit- 
nesses of  the  alleged  insanity  were  then  introduced  and  examined. 
A  resolution  was  introduced,  to  the  effect  that  the  senate  were  saU 
isfied,  upon  the  evidence  presented,  that  the  respondent  was  insane, 
and  that  further  proceedings  should  be  stispended.  The  resolution 
was  lost  by  a  vote  of  nineteen  to  nine.  The  prosecution  then  pro- 
ceeded, though  there  was  no  appearance  for  the  respondent,  and 
the  senate  pronounced  him  guilty  on  each  article,  by  a  vote  of 
nineteen  to  seven.  On  the  question  of  removing  him  from  office, 
the  vote  was  twenty  yeas,  six  nays. 

The  authority  of  this  case  is  much  impaired  from  the  fact  that  it 
was  an  ex  parte  proceeding,  and  that  it  was  a  case  also  of  flagrant 
Hafitness  for  the  office. 

The  next  in  the  order  of  time,  but  the  first  in  interest  and  impor- 


tance, was 
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Nearly  forty  years  have  passed  away  since  this  memorable  trial 
took  place.  It  was  directed  against  one  of  the  signers  of  the  de-» 
daration  of  independence  ^^  a  revolutionary  patriot  ^*  an  eminent 
jurist «- a  judge  of  the  supreme  court  of  the  United  States.  The 
trial  of  an  impeachment  is,  and  ought  always  to  be,  one  of  the 
most  solemn,  august,  and  impressive  spectacles  under  the  sun. 
The  tribunal  should  be  very  high,  in  its  powers,  in  character,  and 
in  public  regard,  which  undertakes  to  sit  in  judgment  upon  judges 
of  the  most  exalted  of  our  judicial  tribunals.  In  this  case,  nothing 
was  wanting  to  its  solemnity,  unless  it  were  the  frivolous  character 
of  some  of  the  charges.  The  prosecutor  was  the  house  of  repre- 
sentatives, led  on  by  John  Randolph,  in  the  freshness  of  his  strength 
and  in  the  vigor  of  his  youth,  supported  by  Nicholson^  Rodney, 
Early,  Campbell,  and  Clarke ;  and  met,  on  the  other  hand,  by  the 
respondent  himself,  and  with  such  an  array  of  talent  aa  has  been 
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seldom  equaled,  Hopkinson,  P.  B.  Key,  Charles  Lee,  Luther 
Martin,  and  R.  G.  Harper.  Among  the  witnesses  were,  John 
Marshall,  Dallas,  Rawle,  Edmund  Randolph,  Winder,  and  indeed 
the  elite  of  the  Maryland,  and  Virginia,  and  Philadelphia  bars  ;  and, 
to  crown  the  whole,  Aaron  Burr  was  the  president  of  the  senate, 
and  John  Quincy  Adams  amongst  the  youngest  of  the  senators. 

The  lapse  of  forty  years  has  removed  most  of  the  actors  in  this 
high  drama,  and  if  it  have  not  entirely  extinguished  the  party  ani- 
mosity, which  is  supposed  to  have  caused  the  prosecution,  has,  at 
least,  diminished  its  intensity.  And  if  we  are  not  able,  at  this  dis- 
tant day,  to  form  a  cool  and  impartial  judgment  respecting  this 
whole  proceeding,  we  may  expect  that  it  is  "  fled  to  brutish  beasts, 
and  men  have  lost  their  reason."  However  artfully,  interested 
men  may  strive  to  keep  alive '  the  party  feelings  and  party  names 
which  then  existed,  we  feel  confident  that  this  generation  will  pro- 
nounce a  true  verdict  in  the  case.  By  the  counsel,  on  both  sides, 
a  pathetic  and  impressive  appeal  was  made  to  posterity.  We  pro- 
pose, therefore,  as  one  of  the  persons  ;hus  appealed  to,  to  re- 
examine this  interesting  case,  and  to  express  our  opinions  thereon 
with  perfect  freedom,  but  we  hope  with  perfect  candor. 

There  were  eight  articles  of  impeachment  presented  against  the 
judge. 

1.  In  the  fii^t,  he  was  charged  with  arbitrary,  oppressive,  and 
unjust  conduct  in  the  trial  of  John  Fries,  accused  of  high  treason. 
(1.)  By  delivering  an  opinion  in  writing  on  th^  question  of  law  up- 
on which  his  defence  depended,  before  his  counsel  had  been  heard 
upon  it ;  (2)  in  preventing  the  counsel  fi-om  citing  certain  English 
authorities  and  United  Slates'  statutes,  which  they  supposed  to  be 
material  and  apposite  ;  and  (3)  by  debarring  them  from  address- 
ing the  jury,  as  well  on  the  law  as  on  the  fact  in  the  same  case. 

Fries  was  first  tried  before  judges  Iredell  and  Peters,  and  con- 
victed ;  but  the  verdict  was  set  aside,  on  the  ground  that  one  of  the 
jurors  had  made  use  of  expressions  hostile  to  Jiim,  ^fter  he  was 
summoned  and  before  he  was  sworn.  On  the  second  trial,  which 
was  bad  before  judge  Chase,  the  following  singular  occurrences 
took  place.  Before  the  prisoner  was  brought  in,  judge  Chase  re- 
marked that  the  court  had  maturely  considered  the  law,  arising 
upon  the  overt  acts  charged  against  Fries,  and  had  reduced  their 
opinion  to  writing,  and  caused  three  copies  of  the  opinion  to  be 
made,  one  for  the  district  attorney,  Another  for  the  prisoner's  counsel, 
and  a  third  for  the  jury.  He  then  threw  the  three  copies  upon  the 
bar  table,  remarking,  ^^  nevertheless,  counsel  will  be  heard."  Mr. 
Lewis,  one  of  the  prisoner's  counsel,  in  high  indignation,  remarked. 
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"that  his  hand  should  never  be  polluted  by  a  prejudged  opinion.'' 
Mr.  Dallas,  another  of  his  counsel,  shortly  aAerwards  came  in,  and 
DpoD  consultation  agreed  to  act  as  such  no  longer.  On  the  next 
day,  Fries  being  again  brought  in,  Messrs.  Dallas  and  Lewis  stated 
to  the  court  that  they  declined  to  act  further  as  the  counsel  of 
Fries,  because  the  court  had  made  up  their  minds  as  to  the  law ; 
and  as  the  prisoner's  counsel  had  a  right  to  address  the  jury,  both 
on  the  law  and  the  fact,  it  would  place  them  in  too  degrading  a 
situation  to  argue  the  case  after  what  had  passed.  Judge  Chase 
then  gave  permission  to  the  counsel  to  argue  the  case  as  they 
thought  proper  ;  stated  that  the  papers  had  been  withdrawn,  and 
they  must  lake  what  course  they  saw  fit  in  regard  to  the  argument, 
upon  their  own  responsibility  ;  byt  intimating  a  very  strong  opin- 
ion, that  certain  English  decisions  and  United. States'  statutes  were 
wholly  irrelevant,  and  ought  not  to  be  cited.  The  co\msel  still  de- 
clined to  act ;  and  it  was  stated  by  them,  that  having  formed  the 
opinion,  that  it  would  probably  be  more  serviceable  to  Fries,  to 
leave  him  entirely  "  naked  to  his  enemies,"  than  to  defend  him, 
they  withdrew  their  appearance.  In  other  words,  they  were  aware 
that  it  was  a  desperate  case  — r  that  their  client  must  be  convicted 
—and  having  come  to  the  wise  conclusion,  that  he  would  be  more 
likely  to  obtain  mercy,  if  convicted  without  the  aid  of  counsel  than 
with  it,  they  determined  not>  to  forgive  the  first  offence  of  the 
court,  but  to  nurse  the  quarrel.  The  judge  then  offered  to  assign 
other  counsel  to  the  prisoner.  The  district  attorney  suggested  that 
it  was  a  remarkable  case,  and  hoped  the  trial  would  be  postponed 
to  the  next  day,  which  was  very  readily  acquiesced  in  by  the  court. 
On  the  next  day  Fries  was  brought  to  the  bar,  and  asked  whether 
he  would  have  other  counsel  assigned  to  him.  He  replied,  that  he 
would  look  to  the  court  to  be  his  counsel.  "  Then,"  repUed  Judge 
Chase,  "  by  the  blessing  of  God,  the  court  will  be  your  counsel, 
and  do  you  as  much  justice  as  those  who  were  your  counsel ;  " 
and  it  is  very  clear  that  he  performed  this  pledge  faithfully.  No 
complaint  was  ever  made  of  his  conduct  in  this  respect. 

Upon  these  facts,  the  vote  of  the  senate  was,  sixteen  guilty, 
eighteen  not  guilty. 

The  second,  third,  fourth,  fifth  and  sixth  articles  charged  him 
with  various  acts  of  misconduct  on  the  trial  of  John  Callender,  at 
Richmond,  for  a  libel  on  the  government,  under  the  celebrated  se- 
dition law.  Perhaps  the  best  mode  of  presenting  to  the  reader  an 
intelligible  account  of  the  nature  of  the  offences  charged,  is  to 
give,  in  the  first  place,  a  sketch  of  the  proceedings  as  they  were 
detailed  by  a  great  number  of  witnesses.     There  is  some  diversity 
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in  the  testimony,  as  to  some  of  the  smaller  matters,  but  we  have 
endeavored  to  make  an  impartial  abstract ;  with  what  success,  the 
students  of  the  report  must  determine. 

Callender  had  published  a  scurrilous  and  abusive  pamphlet 
against  the  administration  of  John  Adams,  entitled  ''  The  prospect 
before  us,'  in  which  he  charged  him  with  being  an  aristocrat,  and 
inclined  to  British  interests.  The  few  extracts,  which  we  have 
seen  from  the  book,  and  ivhich  are  said  to  have  been  the  most 
venomous,  are  tame  and  spiritless,  compared  with  the  fierce  invec- 
tives against  all  pubUc  officers,  which  are  not  only  tolerated  but 
demanded  by  the  modem  political  appetite.  Judge  Chase  was  an 
eminent  and  ardent  federalist,  and  the  impeachment,  to  which  he 
was  subjected,  was  owing  to  the  belief  of  the  democratic  party, 
that  he  bad  prostituted  his  office  to  the  furtherance  of  his  political 
views ;  with  what  jusliclxe  a  statement  of  the  evidence  will  show. 

When  he  was  about  to  set  out  on  his  journey  to  Richmond,  to 
hold  a  term  of  the  circuit  court,  his  friend,  Luther  Martin,  also  an 
eminent  member  of  the  federal  party,  put  Callender*s  pamphlet 
into  his  hands,  with  the  most  objectionable  passages  marked  in 
pencil,  not  with  a  view  of  causing  the  author  to  be  prosecuted,  but 
to  furnish  the  judge  with  some  amusement  on  his  way.  The  judge 
read  it,  and  expressed  himself  with  the  utmost  freedom  respecting 
the  book  and  its  author,,  by  pronouncing  the  one  libellous,  and  the 
other  a  d— d  rascal,  who  ought  to  be  punished. 

On  arriving  at  Richmond,  on  the  first  day,  he  dehvered  a  charge 
to  the  grand  jury,  in  which  he  spoke  of  ofiences  against  the  sedi- 
tion law.  The  jury  were  furnished  with  a  copy  of  Callender's 
book,  and  on  the  same  day  they  returned  with  a  presentment 
against  him,  for  a  libel  on  the  government.  A  capias  was  imme- 
diately issued  against  him,  and  he  was  arrested  at  Petersburg, 
where  he  resided,  brought  to  Richmond,  but  permitted  to  go  at 
large  on  bail,  for  a  very  inconsiderable  amount.  He  retained 
Messrs.  Nicholas,  Hay  and  Wirt  for  his  counsel.  They  applied 
for  a  continuance,  upon  an  affidavit  setting  forth  the  absence  of 
several  material  witnesses,  and  also  upon  the  ground  that  they 
could  not  prepare  for  the  trial  on  so  short  a  notice.  Judge  Chase 
offered  to  postpone  the  case  to  any  day  dtiring  the  term,  but  refused 
to  continue  it,  and  the  trial  accordingly  proceeded.  When  the 
jurors  came  up  to  be  sworn,  the  counsel  for  Callender  proposed  to 
inquire  of  them  severally,  whether  they  had  formed,  or  delivered 
any  opinion  of  the  book  alleged  to  be  libellous,  from  which  the 
charges  in  the  indictn^nt  were  extracted.  The  judge  ruled  that 
the  proper  question  was,  ^^  Have  you  formed  cmd  delivered  anv 
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opinion  <mi  the  charges  cohtained  in  the  indictmenV^  The  indict- 
ment had  not  been  read  in  the  hearing  of  any  juror.  The  eighth 
juror,  named  Basset,  slated  that  he  had  never  seen  the  indictment, 
but  wished  to  be  excused  from  serving  on  the  jury,  because  he  had 
formed  and  delivered  an  opinion  that  "  The  prospect  before  us," 
came  under  the  sedition  law.  He  was  strongly  objected  to,  but 
judge  Chase  said  he  was  a  good  juror,  and  he  was  accordingly 
sworn.  The  person  employed  to  print  the  work  .being  produced, 
Mr.  Hay  informed  him  that  he  was  not  bound  to  give  any  evidence 
that  would  criminate  himself;  whereupon  judge  Chase  (not  the 
prosecuting  attorney,)  replied  that  he  might  redt  satisfied  that  he 
would  not  be  prosecuted.  When  the  evidence  for  the  government 
had  closed,  the  counsel  for  the  respondent  called  a  witness,  one 
Taylor,  for  the  purpose  of  proving  the  truth  of  some  part  of  the 
charges  made  against  Mr.  Adams.  Judge  Chase  required  them  to 
reduce  their  questions  to  writing,  and  then  ruled  that  the  witness 
could  not  be  examined,  because  he  could  not  prove  the  truth  of  the 
whole  of  any  one  charge. 

The  evidence  being  closed,  Mr.  Wirt  proceeded  to  address  the 
jary,  and  having  enunciated  the  proposition  that  they  had  a  right 
to  decide  on  the  law  as  well  as  on  the  fact  in  criipinal  cases,  and, 
therefore,  a  right  to  decide  on  the  constitutionality  of  the  law,  he  was 
peremptorily  ordered  to  sit  down.  Mr.  Wirt  observed  that  he  was 
going  on.  Judge  Chase  said,  "  No,  sir,  I  am  going  on."  He 
thereupon  declared  that  such  questions  must  be  argu^ed  to  the 
court.  Mr.  Wirt  rose  and  addressed  the  court,  and  having  stated 
his  argument  in  the  form  of  a  syllogism,  judge  Chase  remarked 
"a  rum  sequitur,  sir,'*  upon  which  Mr.  Wirt  immediately  sat 
down,  and  thus  terminated  his  speech.  Mr.  Nicholas  followed 
him,  and  was  not  interrupted  by  the  judge.  Mr.  Hay  followed 
him,  but  being  twice  interrupted  by  the  judge,  at  the  very  opening 
of  his  remarks^  he  folded  up  his  papers  and  left  the  court.  Cal- 
lender  was  convicted  and  punished  by  a  fine  and  imprisonment. 

The  witnesses  in  the  defence  gave  a  milder  color  to  some  of 
these  proceedings.  The  short-hand  report  of  Callender's  trial  does 
Bot  read  very  differently  from  the  reports  of  other  triab,  where 
coimsel  have  claimed  the  right  to  argue  both  law  and  fact  to  the 
jury.  It  is  obvious,  that  the  impression  which  the  judge's  conduct 
produced  in  the  minds  of  the  counsel,  was  owing  to  his  supposed 
Was  against  the  prisoner,  to  his  known  political  opinions,  to  the 
feverish  state  of  the  public  mind  respecting  the  sedition  law,  and 
more  than  all,  to  a  peremptory,  ungracious,  overbearing  manner. 
It  is  impossible  to  describe  this,  at  any  time,  in  words.  It  is  best 
known,  like  gunpowder,  by  its  effects. 
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The  following  were  the  articles  framed  out  of  these  proceedings, 
and  the  result.  Article  2.  Overruling  the  objection  of  Basset, 
who  wished  to  be  excused  from  serving  on  the  jury,  with  the  in- 
tent to  procure  the  conviction  of  Callender.  Ten  guilty,  twenty- 
four  not  guilty. 

Article  3.  Excluding  the  evidence  of  Taylor,  because  he  could 
not  prove  the  truth  of  the  whole  of  one  of  the  charges.  Guilty 
eighteen,  not  guilty  sixteen. 

Article  4.  Unjust,  impartial  and  intemperate  conduct  during  the 
whole  course  of  the  trial.  (1.)  In  compelling  the  prisoner's  coun- 
sel to  reduce  their  questions  to  writing.  (2.)  In  refusing  to  post- 
pone the  trial  on  an  affidavit  of  the  absence  of  material  witnesses. 
(3.)  In  the  use  of  unusual,  rude  and  contemptuous  expressions  to- 
wards the  prisoner's  counsel.  (4.)  In  repeated  and  vexatious  in- 
terruptions of  the  counsel.  (5.)  In  an  indecent  solicitude  for  the 
conviction  of  the  accused,  unbecoming  even  a  public  prosecutor. 
Guilty  eighteen,  not  guilty  sixteen. 

Article  5.  For  issuing  a  capias  against  the  person  indicted,  in- 
stead of  a  summons  to  appear  and  answer  at  the  next  term.  Of 
this  charge  he  was  unanimously  acquitted. 

^  Article  6.  For  holding  the  accused  to  tibial  at  the  term  at  which 
he  was  indicted.     Four  guilty,  thirty  not  guilty. 

The  7th  article  setforth  with  much  particularity,  the  proceed- 
ings of  the  judge  at  a  court  held  by  him  at  Newcastle,  Delaware, 
and  charged  him  with  stooping  to  the  level  of  an  informer,  thereby 
degrading  his  high  judicial  functions. 

The  evidence  was,  that  the  coiirt  met  at  Newcastle,,  and  the 
grand  jury,  being  charged  by  him,  retired  to  their  room.  After 
being  out  about  half  an  hour,  they  returned  into  court  without 
making  any  presentments.  The  court  then  called  upon  the  attor- 
ney to  know  if  he  h^id  any  business  to  lay  before  them,  and  the 
reply  was  that  he  had  none.  The  grand  jury  then  asked  to  be 
discharged.  Judge  Chase  refused  to  discharge  them,  and  said,  "  I " 
have  been  informed  that  you  have  in  this  state  a  seditious  printer, 
who  is  in  the  constant  habit  of  abusing  the  government.     His  name 

is ,  but  perhaps  I  may  do  jnjury  to  the  man  by  mentioning  his 

name.  Have  you  ever  attended  to  this  subject  ?  '^  They  replied 
that  they  had  not;  whereupon  the  judge  told  them  it  was  their 
duty  to  inquire  into  it,  and  asked  the  attorney  whether  he  could 
not  procure  a  file  of  the  printer's  papers.  Some  person  at  the  bar 
replied  that  he  could,  and  the  judge  requested  the  attorney  to  look 
them  over  by  ten  o'clock  the  next  morning,  and  the  grand  jury 
were  directed  to  attend  at  that  time.     The  next  day  the  grand  jury 
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were  called  over,  and  retired  to  their  room,  where  they  remained 
about  an  hour,  when  they  returned  €Uid  observed  that  they  had 
made  no  presentment.  They  were  then  discharged.  On  this  ar- 
ticle the  vole  was  ten  guilty,  and  twenty-four  not  guilty. 

The  8lh  and  last  article  related  to  a  proceeding,  which  was  un- 
doubtedly the  immediate  cause  of  the  impeachment.  Its  impor- 
tance may  be  seen  from  the  vote,  which  was  nineteen  guilty  to 
twenty-five  not  guihy,  being  the  largest  vote  given  on  any  article 
against  him. 

At  a  court  holden  in  Baltimore  on  the  2d  of  May,  1803,  the 
judge  delivered  a  charge  to  the  grand  jury,  of  which  an  exag- 
gerated report  immediately  appeared  in  the  newspapers,  and  which 
at  once  provoked  the  unsparing  animadversion  of  the  democratic 
party.  The  charge,  which  the  judge  put  mto  the  case  on  his  trial 
from  his  original  manuscript,  and  which  we  do  not  believe  to  have 
been  altered  in  a  single  letter,  was  directed  against  the  then  recent 
alteration  of  the  federal  judiciary,  by  which  the  offices  of  the  six- 
teen circuit  judges  were  abolished,  and  the  change  in  the  constitu- 
tion of  the  state  of  Maryland,  by  which  universal  suffrage  was  in- 
troduced. A  few  extracts  will  convey  an  idea  of  the  manner  in 
which  these  exciting  topics  were  treated  by  a  judge,  when  engaged 
in  the  performance  of  his  official  duties. 

"  The  late  alteration  of  the  federal  judiciary,  by  the  abolition  of 
the  offices  of  the  sixteen  circuit  judges,  and  th^  recent  change  in 
our  state  constitution,  by  the  establishing  of  universal  suffrage,  and 
the  further  alteration  that  is  contetnplated  in  our  state  judiciary,  (if 
adopted,)  will,  in  my  judgment,  take  away  all  security  for  property 
and  personal  liberty.  The  independence  of  the  niational  judiciary  is 
already  shaken  to  its  foundation,  and  the  virtue  of  the  people  can 
alone  restore  it.  The  independence  of  the  judges  of  this  state 
will  be  entirely  destroyed,  if  the  bill  for  the  abolition  of  the  two 
supreme  courts  should  be  ratified  by  the  next  general  assembly. 
The  change  of  the  state  constitution,  by  allowing  universal  suffrage, 
will,  in  my  opinion,  certainly  and  rapidly  destroy  all  protection  to 
property,  and  all  security  to  personal  liberty ;  and  our  repubhcan 
constitution  will  sink  into  a  mobocracy,  the  worst  of  all  possible 
governments."  ..."  I  cannot  but  remember  the  great  and 
patriotic  characters,  by  whom  your  state  constitution  was  framed." 
.  .  .  "  With  great  concern,  I  observe,  that  the  sons  of  sohae 
of  these  characters  have  united  to  pull  down  the  beautiful  fabric  of 
wisdom  and  republicanism,  that  their  fathers  erected  !  " 

It  is  scarcely  necessary  to  add,  that  the  required  constitutional 
niajonty  not  having  been  obtained  on  any  article,  the  prosecution 
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failed.  The  judge  continued  to  discharge  his  judicial  functions  to 
the  close  of  his  life. 

A  very  few  observations  respecting  this  case  are  permitted  to  us, 
from  the  length  to  which  this  article  has  already  extended. 

The  proceedings  in  the  trial  of  Fries  appear  to  have  been  un- 
exceptionable. The  course  of  the  judge  was  perfectly  correct,  and 
it  is  not  creditable  to  the  house  of  representatives,  that  they  should 
have  made  it  the  ground  of  impeachment.  He  deserved  commen- 
dation rather  than  reproach,  for  the  preparation  of  an  opinion  re* 
specting  the  law,  before  he  came  to  the  trial  of  the  case ;  and 
when  he  added,  "  nevertheless,  counsel  will  be  heard ;  "  and  when, 
still  further,  he  withdrew  the  opinion,  as  soon  as  he  saw  that  it 
gave  umbrage  to  the  prisoner's  counsel,  it  is  using  mild  language  to 
say,  that  the  counsel  who  abandoned  their  client  to  his  fate,  in  the 
moment  of  his  utmost  need,  on  this  account,  were  aUke  ignorant 
of  the  duty  of  a  judge,  and  recreant  to  the  obligations  of  an  ad- 
vocate* 

But  what  can  be  said  in  justiGcation  of  the  active,  decided,  and 
influential  part  taken  by  a  judge  on  the  bench,  in  the  party  politics 
of  the  day  ?  The  question  is  not,  whether  hb  opinions  were  cor- 
rect, but  whether  he  uttered  them  at  proper  times  and  in  proper 
places.  The  exclusion  of  Taylor,  the  witness  on  the  trial  of  Cal- 
lender,  because  he  could  not  prove  the  whole  of  any  one  charge,  is 
totally  indefensible  on  any  principle  of  law.  In  short,  taking  the 
whole  proceedings,  which  are  detailed  in  the  foregoing  pages,  it  is 
manifest  that  if  the  accused  were  not  an  impeachable  judge,  he  was, 
at  least,  a  political  judge  ;  if  he  were  not  guilty  of  criminal  conduct, 
yet  his  course  was  unjudicial  and  imprudent  in  the  extreme.  It  has 
been  well  said,  that  it  is  almost  as  important  that  persons  should  Ae- 
lieve  that  justice  is  administered,  as  that  justice  should  be  adminis- 
tered. Did  Callender  believe  that  he  had  an  impartial  trial  ? 
Would  the  printer  of  the  seditious  paper  in  Delaware,  if  he  had 
been  indicted,  tried,  and  convicted,  have  believed  that  he  bad  been 
heard  by  an  impartial  tribunal  ?  If  it  be  a  matter  of  complaint,  it 
certainly  is  not  matter  of  surprise,  that  the  democratic  party  fell 
aggrieved  by  this  abuse  of  judicial  authority,  and  that  they  tried  to 
procure  his  removal  from  office.  The  federalists  would  have  done 
the  same  thing,  if  a  democratic  judge  had  gone  about  on  his  cir- 
cuit, delivering  political  harangues,  and  getting  up  prosecutions 
against  federal  printers.  It  is  quite  bad  enough  for  judges,  in  va- 
cation, to  mingle  in  the  dusty  conflicts  of  pohtical  parties.  Even 
then  the  ermine  will  receive  its  full  share  of  spots  and  stains ;  but 
it  is  not  to  be  endured,  that  they  shall  enact  the  political  gladtalcv 
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with  their  robes  upon  their  shoulders.  The  first  duty  of  a  judge  is, 
"to  keep  himself  unspotted"  from  the  religious  and  political  dis- 
sensions of  **  the  world."    • 

It  is  probable,  from  the  evidence,  that  the  manners  of  the  judge 
were  ungracious.  If  this  were  so,  "  it  was  a  grievous  fault,  and 
grievously  did  Coesar  answer  it." 

We  must  bring  our  remarks  to  a  close,  with  a  brief  account  of 
the  impeachment  of  judge  Peck,  in  the  year  eighteen  hundred  and 
thirty-one.  He  had  deUvered.  an  opinion  upon  a  question,  affect- 
ing  a  large  number  of  land  ti^es  and  a  vast  amount  of  property, 
which  one  Luke  Edward  Lawless,  one  of  the  counsel  in  the  cause, 
reviewed,  with  some  asperity,  in  a  newspaper.  For  this  offence  he 
was  sununoned  to  appear  before  the  judge  to  answer  for  a  con- 
tempt, and  was  at  length  punished  by  fine  and  imprisonment. 

After  a  prolonged  and  able  discussion,  the  house  of  representa- 
tives, by  a  vote  of  one  hundred  and  twenty-three  to  forty-nine,  re- 
solved, for  this  cause,  to  prefer  an  impeachment.  The  manager^ 
appointed  by  the  house  were  Messrs*  Buchanan,  Stonrs,  McDuffie, 
Ambrose  Spencer,  and  C.  A.  Wickhffe.  Th6  counsel  of  the  re- 
spondent, Messrs.  Wirt  and  Meredith.  The  report  of  this  trial  is 
iilnable  for  the  profound  and  elegant  discussion,  which  it  elicited, 
of  the  power  of  courts  to  punish  for  contempts.  The  result  was 
a  vote  of  twenty-one  guilty,  and  twenty-two  not  guilty. 

We  intended  to  have  spoken  of  the  numerous  trials  whieh  have 
taken  place  in  the  various  states,  but  that  part  of  the  subject  must 
be  reserved  for  sotne  future  occasion. 


VUant  3lmmcan  IDrdsians. 


Sttpreme  Judiddl  Court  of  MassackusettSj  March  Ternij  heJd  by  ad- 
journment in  June^  1844,  at  Boston. 

Henrt  Grew  v.  Andrew  S.  Breed,  et  al. 

Under  Htts.  Rer.  Stai.  c^  96,  s.  31,  SS,  the  holdets  of  stoek  in  a  bank,  &t  the 
ezpiratten  of  t^e  charter,  are  severally  liable  fpr  4he  redemption  of  outstanding 
billa,  in  proportion  to  theh  respective  stock. 

Persons  holding  stock  in  trust,  are  liable  in  the  same  manner,  whether  or  not  the 
trust  is  declared  on  the  books  of  the  bank,  or  on  their  certificates  of  stock. 
VOL.  vn.  —  NO.  IV.  23 
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EzecatoTS  or  administrators  of  deceased  stockholders  are  Hable  only  to  the 

extent  of  assets  in  their  haikh. 
A  transfer  of  stock  to  the  bank,  by  way  of  pledge  or  security  for  a  debt  to  the 

bank,  does  not  avoid  a  stockholder's  liability ;  especially  where  the  stockholder 

continued  to  attend  the  meetings,  and  vote  as  a  stockholder. 
The  proceedings  under  the  above  statute  are  not  barred  in  six  years  by  the  statute 

of  limitations.     Sembie, 
The  filing  of  a  bill  stops  the  running  of  the  statute  of  limitations  in  favor  of  one 

of  several  defendants,  notwithstanding  he  is  not  served  with  process  until  after 

the  expiration  of  the  six  years. 
The  holder  of  an  outstanding  bill  may  maintain  the  suit,  though  he  holds  in  trust 

for  one  not  joined.     Semble, 
The  fact  that  a  former  holder  obtained  the  bUl  fraudulently,  cannot  prejudice  a& 

innocent  holder. 
A  former  agreement  to  receive  property  in  payment  of  the  bill,  which  agreement 

was  never  performed,  is  no  bar  to  proceedings  on  the  bill. 
All  the  holders  of  outstanding  bills  should  be  allowed  to  come  in  and  become 

parties  to  the  proceedings,  and  all  the  holders  of  stock  at  the  expiration  of  the 

charter  should  be  made  defendants. 

This  was  a  bill  in  equity,  brought  by  the  complainant,  claiming 
to  be  a  holder  of  bills  of  the  Nahant  Bank.  At  the  time  of  its 
dissolution  by  the  repeal  of  its  charter,  receivers  were  appointed  to 
wind  up  the  concerns  of  the  institution,  and  the  assets  were  found 
to  be  insufficient  to  pay  the  outstanding  bills.  The  bill  alleged 
that  the  defendants  were  stockholders  in  the  bank,  and  that  it  was 
brought  in  behalf  of  the  complainant  and  such  oth»  bill  holders  as 
should  come  in  and  become  parties  to  the  biJl,  to  recover  of  the 
defendants  the  value  of  the  bills  of  the  bank  held  by  them. 

B.  R.  Curtis^  for  the  plaintiff. 

S.  Oreenleafsnd  W.  H.  Gardiner^  for  the  defendants. 

Shaw  C.  J.  delivered  th^  opinion  of  the  court,  in  which  the 
decision  in  the  case  of  Crease  v.  BabcocJCy  decided  in  the  same 
court  last  January,  was  affirmed.  There  were  some  points  in 
which  the  present  case  differed  from  the  former,  on  which  the 
court  would  pronounce  an  opinion.  (1)  These  bills  are  held  by 
the  complainant,  partly  for  the  estate  of  bis  brother,  whose  admin- 
istrator be  is,  and  partly  for  his  sister,  who  has  released  to  him  the 
legal  title.  It  is  objected  that  the  cestuis  que  trust  should  be  made 
parties  to  this  bill.  The  complainant  has  the  sole  legal  interest 
The  bills  are  negotiable  bank  notes,  and  possession  is  legal  evidence 
of  title.  Payment  to  the  bearer  is  a  discharge  of  the  note.  The 
only  object  of  miaking  the  cestui  que  trust  a  party,  is  to  bind  his 
interest  by  the  decree.     But  the  fact  that  the  complainant  has  the 
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entire  legal  and  beneficial  interest,  disposes  of  this  objection.  (2) 
It  is  objected  that  these  bills  and  others  were  disposed  of  clandes- 
tinely and  fraudulently  by  the  officers  of  the  bank,  to  the  injury  of 
the  stockholders,  and  that  the  original  holder  did  not  receive  them 
in  good  faith.  But  upon  examination  of  the  evidence,  the  court 
are  satisfied  that  this  allegation  is  not  true.  Besides,  the  provision, 
rendering  stockholders  liable,  is  intended  to  render  secure  the  bills 
of  banks  circulating  as  money.  It  would  be  a  heavy  clog  upon 
the  currency  of  such  bills,  if  the  fraudulent  dealing  of  previous 
parties  should  deprive  the  holder,  when  not  guilty  of  collusion,  of 
this  statute  remedy.  (3)  In  the  summer  of  1838,  Alford,  then  the 
owner,  or  acting  as  the  agent  of  the  owner  of  the  bills,  entered 
into  negotiations  with  the  bank,  after  its  failure,  but  before  the 
injunction  was  issued,  and  agreed  to  receive  the  amount  of  the  bills 
in  certain  property.  The  bills  were  presented  at  the  time  of  the 
&ilure,  and  the  claim  of  the  holder  included  interest  at  the  rate  of 
24  per  cent,  per  annum,  in  the  nature  of  a  penalty  against  the 
corporation.  The  court  have  heretofore  decided  that  this  penalty 
is  not  given,  where  the  creditor  comes  in  to  claim  a  dividend  pari 
passu  with  other  creditors,  and  the  assets  are  found  insufficient  to 
pay  them  in  full.  Before  the  agreement  was  consummated,  the 
injunction  was  laid  upon  the  transactions  of  the  bank.  We  think 
that  these  facts  constitute  no  answer  to  the  bill.  It  was  merely  an 
accord  without  satisfaction,  which  is  no  bar.  Neither  can  the 
Kability  of  the  stockholders  be  considered  to  be  discharged  by  this 
arrangement,  on  the  principle  that  a  surety  is  to  be  discharged  by 
giving  time  to  his  principal.  No  time  was  given.  The  right  of 
the  owner  of  the  bills  to  proceed  against  the  bank  by  suit,  would 
not  be  suspended  until  the  agreement  should  be  fulfilled.  The 
liability  of  the  stockholders  did  not  commence  until  the  forfeiture 
of  the  charter,  and  the  other  funds  of  the  bank  had  been  found 
insofficient  to  redeem  the  bills.  The  principle  of  the  discharge  of 
a  surety  by  giving  time,  is  not  applicable  tb  the  statute  liability  of 
stockholders  in  a  bank.  (4)  As  decided  in  the  case  of  Crease  v. 
Babcocky  all  the  holders  of  bills  must  be  made  parties  to  the  bill, 
or  be  allowed  to  come  in  and  become  parties.  The  fund  for  the 
satisfaction  of  their  claims  is  limited,  and  though  their  claims  are 
several,  their  right  of  reimbursement  is  joint.  All  who. are  liable 
must  be  made  defendants,  for  if  the  whole  amount  for  which  they 
are  stockholders  is  not  required  to  pay  off  the  claims  against  them, 
the  whole  amount  for  which  any  defendant  is  liable,  is  not  to  be 
paid.    The  proceeding  must  be  by  all  who  are  entitled  to  distribu- 
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tion,  against  all  who  are  liable.     There  is  no  other  way  by  which 
to  ascertain  the  proper  proportion  which  is  to  be  paid. 

This,  with  the  decision  in  Crease  v.  Babcock,  disposes  of  all  the 
general  questions  in  the  present  case.  But  there  were  points 
raised,  which  were  particular  to  different  classes  of  defendants^  and 
in  order  to  dispose  of  them,  the  court  have  considered  each  class 
in  their  order.  (1.)  The  absolute  owners  of  shares  in  their  own 
names,  are  liable  severally  to  the  extent  of  the  amount  of  their 
stock.  (2.)  The  ostensible  owners  of  stock,  who  actually  held  the 
shares,  however,  upon  some  trust,  not  declared  upon  the  books  of 
the  bank,  or  upon  their  certificates,  are  liable  in  the  same  manner. 
If  a  private  understanding  between  the  holder  of  stock,  and  a  third 
party,  could  exempt  the  ostensible  holder  from  liability,  the  statute 
would  afford  little  security  to  the  holders  of  bills.  (3.)  The  num- 
ber of  persons  holding  stock  in  a  representative  capacity,  upon 
trusts  declared  upon  the  books  of  the  bank,  and  their  certificates 
of  stock,  is  small.  Most  of  them  are  trustees  under  marriage 
settlements.  Being  the  legal  owners  of  the  stock,  we  consider  this 
class  equally  liable  with  the  two  former.  They  received  the  divi- 
dends, and  voted  at  the  meetings.  By  a  former  decision  of  the 
supreme  court,  it  was  held,  that  stockholders  in  manufacturing 
corporations,  bolding  under  trusts  declared  in  a  similar  manner, 
were  liable  in  their  individual  capacity,  and  the  legislature  there- 
upon passed  a  statute,  exempting  persons  so  holding  from  liability, 
except  so  far  as  they  had  trust  property  in  their  hands.  Bat  this 
statute  is  limited  in  its  terms  to  manufacturing  corporations,  and 
does  not  apply  to  banks.  (4.)  Administrators  and  executors  of 
deceased  stockholders  are  liable  in  their  representative  capacity,  to 
the  extent  of  the  assets  in  their  hands.  The  decree  should  be 
made  to  operate  as  to  them  like  a  judgment  de  bonis  iestataris. 
(5.)  There  arc  several  defendants  who  stand  upon  grounds  peculiar 
to  themselves.  George  A.  Fiske  is  decided  not  to  be  a  stock- 
holder. John  W.  Proctor  was  the  holder  of  seventeen  shares,  pur- 
chased in  1833,  which  shares,  on  the  19th  of  October,  1836,  he 
transferred  to  the  bank  itself, — in  good  faith,  and  not  with  any 
intent  to  avoid  bis  liability,  —  as  collateral  security  for  a  debt  due 
to  the  bank.  This  debt  has  been  repaid,  since  the  failure  of  the 
bank.  The  court  are  of  opinion,  that  there  was  no  legal  transfer 
made  of  these  shares  to  the  bank.  Proctor  received  a  dividend 
shortly  before  the  failure*  He  attended  the  meeting  and  voted  as 
a  stockholder,  at  the  time  of  the  foilure.  Oiving  a  pledge  of 
shares,  as  security  for  a  debt,  cannot  iavoid  the  liability  of  a  stock- 
holder.    William  B.  Willard  objects  that,  although  the  bill  was 
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brought  within  the  term  fixed  by  the  statute  of  limitations,  there 
was  no  service  upon  him  of  the  subpoena,  or  any  notice  of  the  suit, 
Bttlil  the  expiration  of  six  years.  This  defence  cannot  avail.  It  is 
not  certain  that  this  proceeding  comes  within  the  meaning  of  that 
part  of  the  statute  of  limitations  which  limits  the  time  of  bringing 
certain  actions  to  six  years.  It  certainly  does  not  come  within  its 
terms.  We  are  inclined  to  think  it  comes  within  the  meaning  of 
Ae  4th  section  of  the  120th  chapter  of  the  Revised  Statutes,  as 
being  an  action  brought  upon  bills,  notes,  or  other  evidences  of 
debt,  issued  by  a  bank,  and  consequently,  that  they  are  not  barred 
by  the  statute  of  limitations,  until  the  expiration  of  twenty  years. 
There  is  also  another  ground,  on  which  the  objection  may  be 
overmled.  If  a  suit  is  actually  commenced,  before  the  expiration 
of  the  time  limited  by  the  statute,  although  the  party  is  not  sum- 
moned until  after  the  expiration,  the  statute  of  limitations  is  avoided 
thereby.  The  case  of  Stone  stands  on  the  same  ground  with  the 
last 

The  result  is,  that  the  case  must  be  referred  to  a  master,  with 
orders  to  give  notice  to  all  persons  entitled,  to  come  in  and  prove 
their  debts,  and  the  same  order  is  to  be  passed,  mutaMs  mutandis^ 
M  in  the  case  of  Crease  v.  Babcock. 


John  Winslow  in  Equity  v.  Omas  Goodwin,  et  al. 

CoDstmction  of  a  derise.  —  A  contingent  interest  in  real  and  personal  estate  may 
80  Test,  that  it  will  go  to  the  real  and  personal  representatives  of  the  person 
interested,  if  he  dies  before  the  happening  of  the  contingency. 

Tmg  was  a  bill  in  equity,  brought  by  the  plaintiff  against  Ozias 
Goodwin,  as  trustee  under  the  will  of  John  Bray,  late  of  Boston, 
to  recover  three  undivided  ninths  of  one  seventh  of  the  real  and 
personal  property  left  by  Bray.  The  real  estate  he  claimed  as 
beir,  and  the  personal  estate  he  claimed  as  administrator  of  his 
three  deceased  cl^ildren.  Other  persons  claiming  adversely  to  the 
plaintiff,  were  made  defendants.  The  will  was  inserted  in  the  bill. 
It  gave  all  the  testator's  property,  real  and  personal,  to  trustees,  in 
trust,  after  payment  of  debts  and  certain  legacies,  to  manage  during 
the  life  or  widowhood  of  his  wife,  paying  her  the  rents  and  profits ; 
and,  upon  her  death  or  marriage,  to  cause  the  estate  to  be  divided 
into  seven  equal  parts  ;  to  hold  one  seventh  to  the  separate  use  of 
the  testator's  daughter,  Sarah  Spear  Winslow,  the  wife  of  the  plain- 
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tiff,  and  on  his  decease  to  convey  the  same  to  her  and  her  heirs ; 
but  if  she  should  die  in  the  lifetime  of  her  husband,  "  then  to  hold 
said  seventh  part  in  trust  for  her  children ;  or  so  much  thereof  as 
may  remain,  if  any  part  thereof  shall  have  been  applied  to  their 
mother's  support  and  maintenance.  And  my  said  trustees  are 
hereby  authorized  and  empowered  to  use  and  apply  so  much  of 
3aid  seventh,  as  they  may  think  necessary  and  proper,  for  the  rea- 
sonable support  of  my  said  daughter  Sarah,  during  the  lifetin^  of 
her  said  husband,  from  time  to  time  ;  and  if  said  Sarah  shall  de- 
cease in  the  lifetime  of  her  husband,  such  of  her  children  as  may 
then  be  of  full  age  are  to  receive  their  respective  >  shares  of  said 
seventh,  or  t)f  what  may  remain  thereof;  and  as  to  the  parts  of 
such  children  of  said  Sarah  as  may  then  be  minors,  my  trustees  are 
authorized  and  empowered  to  apply  and  use  so  much  of  each  one's 
share  for  his  or  her  support  and  education,  as  said  trustees  may 
think  neces^ry,  and  to  pay  over  iand  convey  to  them  the  residue, 
if  any,  of  his  or  her  share  respectively,  on  coming  to  full  age." 
The  bill  proceeded  to  state  that  John  Bray  died  about  August  1, 
1829  ;  that  the  will  was  duly  proved,  and  that  Ozias  Goodwin  was 
subsequently  appointed  trustee  under  the  will.  The  widow  of 
Bray  died  in  1838  or  1839,  and  the  plaintifPs  wife  died  in  1841. 
The  plaintiff  had  had  nine  children  by  her,  three  of  whom  died 
before  her,  and  three  have  died  since.  Two  of  the  former  died 
without  issue  and  intestate,  after  arriving  at  full  age,  and  the  plain- 
tiff was  appointed  administrator  on  the  estate  of  each.  One  of  the 
latter  died  under  age,  unmarried,  and  without  issue,  and  the  plain- 
tiff was  appointed  her  administrator.  The  bill  averred  that  Good- 
win had  made  some  payments  to  the  plaintiflPs  wife  during  her  life, 
but  he  does  not  know  how  much. 

The  plaintiff  claimed  the  portions  of  the  three  last  mentioned 
children,  amounting  to  3-9ths  of  l-7th  of  the  property  left  by  the 
will ;  and  alleged  that  he  had  appUed  to  Goodwin  to  convey  the  same 
to  him,  but  he  had  refused  so  to  do.  The  bill  prayed  for  on  account 
of  the  trust  property,  and  a  conveyance  of  the  said  3-9ths,  and  also 
of  any  balance  of  the  income,  which  his  wife  or  his  deceased  minor 
child  was  entitled  to.  To  the  bill,  there  was  a  demurrer  on  the 
part  of  Goodwin  and  some  others  pf  the  defendants  ;  and  a  part 
of  them  put  in  an  answer,  admitting  the  facts  stated  in  the  bill, 
and  submitting  the  decision  upon  them  to  the  court. 

S.  E.  Sewally  for  the  plaintiff. 
Ayhvin  and  Paine,  for  the  defendants. 

Wnj)E  J.  delivered  the  opinion  of  the  court     (1.)  That  all  the 
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children  of  Mrs.  Winslow,  living  at  the  death  of  the  testatator, 
took  a  contingent  interest  in  their  portion  of  the  real  and  personal 
estate  left  by  the  will,  as  well  as  those  who  survived  their  mother ; 
that  the  death  of  the  mother  was  not  a  condition  precedent  to  the 
vesting  of  the  interest ;  and  that  the  estate  vested  absolutely  on  the 
mother's  death.,  (2.)  That  the  children  took  their  shares  in  sev- 
eralty, and  not  jointly,  and  consequently,  there  was  no  survivor- 
ship. The  will  provided  that  the  trustees  might  make  payments 
for  the  support  and  education  of  the  minor  children  out  of  their 
several  portions.  But  in  a  joint  estate,  there  are  no  portions. 
(3.)  That  a  contingent  interest  in  real  and  personal  estate  may  so 
vest,  that  it  will  go  to  the  real  and  personal  representatives  of  the 
person  interested,  if  he  dies  before  the  happening  of  the  contin- 
gency. If  it  is  uncertain  in  whom  the  estate  is  to  vest,  until  the 
contingency  happens,  the  case  might  -be  different.  His  honor 
went  into  a  long  discussion  of  this  point,  reviewed  the  English  and 
American  decisions,  and  commented  upon  the  Massachusetts  Stat- 
ute of  1805,  which  i»  substaptially  reenacted  in  the  Revised  Stat- 
utes, chap.  61,  sec.  1,  and  chap.  64.  sec.  1.  He  held:,  that  a  per- 
son entitled  to  a  contingent  remainder  or  an  executory  devise,  has 
nnquestionably  ^' an  interest "  therein,  within  the  meaning  of  the 
stamte  ;  and  that  the  words  "  when  any  person  shall  die  seized  " 
mean,  when  any  one  shall  die  the  owner  of  the  interest.  It  is  not 
necessary  that  he  should  be  in  the  actual  possession  of  the  estate, 
to  render  it  transmissible  to  his  real  or  personal  representatives. 
Equitable  interests  or  estates,  held  in  trust,  in  the  opinion  of  the 
court,  will  also  pass  in  the  same  manner,  and  are  included  in  the 
meaning  of  the  statute  ;  and  if  not,  by  the  will  the  trustees  were  to 
convey  the  estate  in  question  to  the  heirs  of  the  children  ;  and  the 
plaintiff  was  their  legal  heir.  (4.)  That  th^re  could  be  no  doubt 
that  the  plaintiff  was  entitled  to  the  share  of  the  minor  child,  before 
mentioned,  who  survived  her  mother.  The  plaintiff  was  adjudged 
to  be  entided  to  the  share  of  those  of  his  children  who  died  with- 
out issue. 


James  Carter  v.  Nathapwel  F.  Cunningham,  et  al. 

Where  a  temporary  agent,  going  from  Boston  to  Alabama  for  two  months,  sells 
goods  in  Alabama  for  a  Boston  merchant,  and  receives  the  pay,  he  is  to  ac- 
eonnt  for  the  same  in.  Boston,  and  may  deduct  the  current  rate  of  exchange 
necessary  to  convert  Alabama  money  into  Boston  currency. 

This  was  an  action  to  recover  the  balance  of  an  account.     The 
bets  were  these  ;  The  defendants,  who  are  merchants  in  Boston, 
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had  been  in  the  habit  of  sending  Mr.  Child,  one  of  their  firm,  to 
Mobile  and  other  places  at  the  south,  every  winter,  to  pass  about 
two  months  there,  attend  to  their  business,  and  return  in  the  spring. 
While  there,  the  firm  to  which  he  belonged  sometimes  transacted 
business  through  him  for  other  firms,  and  among  others  for  the 
plaintiff,  who  is  also  a  Boston  merchant.  In  the  winter  of  1837 
and  1838,  Mr.  Child  sold  goods  in  Alabama  for  the  plaiatiff,  and 
received  the  proceeds.  Advances  had  been  made  to  the  plaintiff, 
upon  the  shipment.  This  was  at  the  time  of  the  suspension  of 
specie  payments  at  the  southern  banks,  and  the  rate  of  exchange 
between  Alabama  and  Boston  was  ten  or  twelve  per  cent,  in  favor 
of  the  latter  place.  In  accounting  with  Mr.  Carter,  the  defeudanis 
charged  him  with  the  rate  of  exchange  on  the  proceeds  received 
from  the  sale  of  his  goods.  Mr.  Carter  objected  to  the  charge, 
and  contended  that  they  had  no  authority  to  remit  the  proceeds  to 
Boston,  at  such  a  sacrifice.  The  question  whether  there  was  any 
agreement  between  the  parties,  as  to  the  place  where  the  payment 
or  appropriation  of  the  proceeds  should  be  made,  was  left  to  the 
jury,  who  negatived  thp  fact  of  any  agreement  on  that  point.  The 
jury  were  instructed^  that  if  there  was  no  agreement,  the  inference 
was,  that  the  money  was  to  be  paid  in  Boston,  deducting  the  rate 
of  exchange.  A  general  verdict  was  rendered  for  the  defendants. 
If  the  verdict  should  be  sustained,  the  defendants  were  to  be 
allowed  the  proper  rate  of  exchange. 

jR.  RobinSy  for  the  plaintiff. 

C  G,  Loringy  for  the  defendants. 

Shaw  C.  J.  delivered  the  opinion  of  the  court.  When  property 
is  consigned  by  a  merchant  in  one  place  to  a  resident  merchant  in 
another,  the  whole  duty  of  the  latter  is  to  sell  the  same,  receive  the 
payment,  give  notice  to  his  consignor,  and  hold  the  proceeds  sub^ 
ject  to  his  order.  The  consignee  is  not  liable  to  an  action,  to  re- 
cover the  proceeds,  until  the  consignor  has  given  him  orders  how 
to  appropriate  the  same.  But  in  this  case,  Mr.  Child  was  a  tem- 
porary agent,  to  go  to  Alabama,  and  stay  for  a  short  time,  in  order 
to  transact  the  business  entrusted  to  him.  It  is  the  opinion  of  the 
court,  that  he  was  to  account  for  the  proceeds  here,  end  that  he 
should  deduct  therefrom  the  rate  of  the  exchange  between  the  two 
places.  It  does  not  follow,  because  he  sold  goods  for  so  many 
dollars  and  cents  in  Alabama,  that  he  must  account  for  so  many 
silver  dollars  and  copper  cents  here.  Besides,  under  the  present 
decision  of  the  question,  complete  justice  is  done  between  the  par- 
ties.    The  instructions  are  sustained,  and  an  auditor  is  to  be  ap> 
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pointed,  to  ascertain  the  rate  of  exchange ;  if  the  defendants  have 
charged  the  proper  rate,  judgment  is  to  be  rendered  for  the  de- 
fendants ;  otherwise,  judgment  for  the  plaintifis  for  the  difference. 


Ralph  W.  Houcan  v.  Andrew  L.  Kino. 

Ab  attoniey  at  law  ia  liable  to  his  client  for  a  loss  occasioned  by  negligence  or 
want  of  reasonable  diligence  in  managing  his  suit. 

This  was  an  action  of  assumpsit,  in  one  count  of  which  it  was  set 
forth,  that  the  defendant,  an  attorney  at  law,  undertook  to  use  rea* 
8onable  care,  skill  and  diligence,  in  collecting  a  debt,  due  to  the 
pkintiff  from  Hopkins  and  Stockton,  but  failed  to  do  so,  whereby 
the  debt  was  lost.  At  the  return  term,  the  plaintiff  filed  an  addi- 
tional count,  setting  forth  the  facts  more  fully.  No  objection  was 
made  to  the  amendment  until  the  time  of  trial ;  when  the  defend- 
ant objected  thereto,  on  the  ground  that  it  was  for  a  new  cause  of 
action.  The  objection  was  overruled.  No  objection  was  made  to 
the  amendment  on  the  ground  of  surprise,  as  a  cause  for  a  continu- 
ance. It  appeared,  on  the  trial,  that  the  defendant  was  a  practising 
attorney  in  Brunswick,  in  the  state  of  Georgia  ;  that  he  was  em» 
ployed  by  the  plaintiffs,  and  undertook  to  collect  the  debt  referred 
to ;  that  he  caused  the  property  of  \he  debtors  to  be  attached,  suffi- 
cient to  secure  the  debt ;  that  the  attachment  was  dismissed  by  the 
aoperior  court  of  Georgia,  and  the  debt  thereby  lost,  because  the 
order,  purporting  to  authorize  the  attachment,  was  issued  by  a 
judge  of  the  inferior  court,  returnable  before  the  superior  court ; 
and  because  the  bond,  given  on  that  occasion,  the  penalty  of  which, 
by  the  statute  of  Georgia,  is  required  to  be  in  a  sum  not  less  than 
double  the  sum  sworn  to  be  due,  was  in  fact  given  in  a  sum  less 
than  double  such  amount.  Evidence  was  also  offered,  tending  to 
prove  that  the  defendant  prepared  all  the  papers  in  that  case.  The 
depositions  of  distinguished  practising  lawyers  in  Geogia,  relating 
to  the  practice  of  the  law  in  that  state,  were  also  read. 

WiLUAMS  C.  J.  before  whom  the  case  was  tried  in  the  court  of 
conmion  pleas^  instructed  the  jury,  that  if  the  defendant  had  erred 
in  a  doubtful  matter,  or  had  mistaken  the  true  meaning  of  a  stat- 
ute which  was  of  a  doubtful  cohstruction^  he  would  not  be  liable 
for  a  loto,  if  one  should  be  incurred  thereby.  But  that,  if  the 
plaintiff  had  suffered  a  loss,  by  reason  of  the  want  of  the  exercise 
of  reasonable  care,  diligence  and  skill  on  the  part  of  the  defendant, 
or  by  reason  of  his  gross  negligence*  in  a  matter  in  which  he  had 
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undertaken  to  act,  he  was  liable  in  damages.  The  counsel  for  the 
defendant  moved  the  court  to  instruct  the  jury,  as  matter  of  law, 
that  a  judge  of  the  inferior  court  had  authority,  by  the  laws  of 
Georgia,  to  issue  an  attachment  returnable  to  the  superior  court ; 
and  also,  that  though  the  statute  of  Georgia  does  require  the  pen- 
alty of  such  bond  to  be  double  the  sum  sworn  to  be  due,  yet  that 
the  attorney  who  prepared  such  bond  for  the  agent  to  sign,  was 
not  liable,  but  that  the  magistrate  or  judge  who  took  such  defect- 
ive bond  was  alone  liable  for  its  defects.  The  court  refused  to 
give  such  instructions,  but  on  the  first  point  instructed  them,  that 
the  authority  of  the  magistrate,  by  the  laws  of  Georgia,  was  a  ques- 
tion for  the  jury  to  determine  upon  the  evidence  in  the  case ;  and 
on  the  second  point,  that  though  the  magistrate  or  judge  who  re- 
oeived  such  bond  might  be  liable, — a  question  not  then  befiore 
them, — yet  if  they  were  satisfied,  from  all  the  evidence  in  the  case, 
that  the  defendant  did  not  use  reasonable  diligence  in  preparing  the 
bond,  and  that  it  was  a  part  of  his  duty  as  an  attorney,  of  which 
fiBK^t  they  were  to  judge  from  the  evidence,  he  would  be  liable; 
and  that  he  would  also  be  liable  for  the  want  of  reasonable  care  in 
any  other  part  of  the  business.  The  jury  returned  a  verdict  for 
the  plaintiff,  and  the  defendant  filed  exceptions  to  the  foregoing 
instructions^ 

W.  R.  P.  Washburn^  for  the  plaintiff. 
/.  P.  Rogers^  for  the  defendant. 

WiLDB  J.  delivered  the  opinion  of  the  court,  oyerruling  the  ex- 
ceptions, and  sustaining  the  opinion  of  the  court  below. 


Arthur  M.  Eastman,  and  others,  Petitioners  for  a  wrft  of 

Mandamus. 

Under  the  insolvent  law  of  Massachusetts,  as  modified  by  the  statute  of  1844, 
oh.  178,  the  second  meeting  must  be  called  within  three  months  after  the  date 
of  the  messenger's  warrant,  but  the  debtor  cannot  receif«  his  discharge,  nnti) 
aiVer  the  expuratioii  of  six  months  from  the  date  of  the  assignment. 

Xhia  ru]e  applies  to  eases  commenced  before  the  statute  of  1844  went  into  opeifr- 
tion,  in  which  the  debtor  had  not  then  received  his  discharge. 

Tms  was  a  petitioui  by  the  m^nbers  of  the  late  firm  of  East- 
ami,  Pondey  &  Co.,  for  a  writ  of  mandamus  upon  George  S. 
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Hillardy  'Eaq.y  a  master  in  chanceryy  to  test  the  questions,  when  the 
seccMid  meeting  of  their  creditors  should  be  held,  and  they  permitted 
to  receive  their  certificate  of  discharge.  The  petitioners  had  made 
their  application  in  insolvency  to  the  master,  and  the  warrant  to  the 
messenger  had  been  issued  thereupon,  on  the  29th  of  March  last, 
and  the  new  act  of  the  last  legislature  took  effect  the  15th  of  April. 
No  second  meeting  of  the  creditors  bad  been  held,  either  under  the 
new  law  or  the  old.  The  petitioner's  counsel  contended,  that  the 
new  law  did  not  apply  to  proceedings  commenced  under  the  old, 
and  that  if  it  did,  a  second  meeting  was  to  be  called  within  three 
months,  and  a  omificate  of  discharge  issued  to  the  debtors  within 
that  time. 

Shaw  C.  J.  stated,  that  a  similar  question  had  been  raised  be- 
fore him  in  Worcester  county,  and  that  it  was  important,  for  the 
disposition  of  in&K)lvent  matters,  that  it  should  be  settled.  The 
eourt  were  not  at  present  prepared  to  give  a  general  construc- 
tion to  the  act,  as  they  probably  should  at  some  future  day ;  but 
for  the  purpose  of  meeting  the  exigencies  of  the  present  oase, 
they  were  prepared  to  sfty  that  the  new  law  AW  apply  to  proceed- 
ings commenced  under  the  old,  so  far  that  certificates  of  discharge 
could  not  be  granted  till  the  expiration  of  six  months  from  the  date 
of  the  assignment,  unless  the  insolvent's  estate  paid  fifty  per  cent. 
The  creditors  who  had  duly  proved  their  debts  were  entitled  to 
that  time  to  make  their  objections,  and  the  master  to  the  same 
time  to  ascertain  whether  the  estate  would  pay  the  fifty  per  cent. 
Therefore  the  prayer  of  the  petition  must  be  denied  so  far  as 
it  has  for  its  object  the  granting  of  the  discharge  within  three 
months. 

On  the  other  point,  whether  a  second  meeting  should  be  held  as 
petitioned  for,  the  chief  justice  staied  that  he  at  first  supposed  the 
opinion  of  the  coiirt  was  only  repommendatory  of  the  practice  of 
holding  the  second  meeting  within  three  months :  but  on  consul- 
tation, they  were  of  opinion  that  it  must  be  held  absolutely, 
within  three  months  after  the  issuing  of  the  warrant  to  the  messen- 
ger, according  to  the  terms  of  the  old  statute.  At  such  meeting 
the  debtor  was  to  be  permitted  to  correct  and  make  oath  to  his 
schedule  and  take  the  oath  prerequisite  to  a  discharge -^  and 
creditors  allowed  to  prove  their  debts*  It  seemed  immaterial 
whether  an  alterna^ve  mandamus  should  issue  to  this  efliBct  in  the 
present  case,  or  this  opinicoi  merely  be  expressed  for  the  guidance 
of  the  master. 

George  Bemis  for  the  petitioners. 
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Joseph  Gerrish  v,  Joseph  Eveleth. 

After  the  removal  of  a  cause  to  the  supreme  judicial  court,  by  a  bill  of  excep- 

tioDS,  a  motion  may  be  made  in  that  court  for  a  new  trial. 
New  trial  granted  on  the  ground  of  newly-discorered  evidence. 

Tms  was  an  action  of  trespass  for  taking  certain  property,  which 
was  attached  by  the  deputy  of  the  defendant,  as  the  property  of  J- 
M.  Davidson*  The  plaintiff  claimed  under  a  bill  of  sale  from 
Davidson  to  him,  iq  secure  him  for  a  prior  debt.  After  a  verdict 
for  the  plaintiff,  the  case  came  up  to  this  court  on  exceptions.  At 
the  argument,  there  appeared  to  be  a  misunderstanding  between 
the  counsel,  as  to  the  point  actually  reserved.  At  this  stage  of  the 
cause,  the  defendant  petitioned  for  a  new  trial,  on  the  ground  of 
newly-discovered  evidence.  The  defendant  contended  that  the 
conveyance  to  Gerrish  was  fraudulent,  and  alleged  that  he  had 
been  informed  that  one  Asa  Frisbee  could  give  material  evidence 
to  sustain  this  ground,  upon  a  point,  on  which  no  evidence  was 
given  at  the  trial ;  and  that  Frisbee  would  testify,  that,  at  the  time 
of  the  trial,  Gerrish  told  him  jthat  Davidson  did  not  owe  him  any- 
thing, but  that  the  conveyance  was  made  to  keep  the  property 
from  his  creditors,  at  the  same  time  desiring  Frisbee  to  keep  this 
secret.  Evidence  was  also  offered  against  the  petition,  impeach- 
ing the  character  of  Frisbee  for  trutlf,  and  evidence  in  support  of 
it,  to  the  effect  that  his  character  was  good. 

B.  H.  Dixhajjr.y  for  the  plaintiff. 
/.  L,  English^  for  the  defendant. 

Sbaw  C.  J.  delivered  the  opinion  of  the  court.  The.  cause  was 
transferred  to  this  court  by  the  bill  of  exceptions,  an(i  a  motion  for 
a  new  trial  may  be  made  here.  We  think  the  newly-discovered 
evidence  important  to  the  cause,  and  not  of  the  nature  of  cumula- 
tive evidence.  It  is  direct  and  positive,  to  the  point  that  the  con- 
veyance was  fraudulent,  while  the  evidence  before  offered  was 
merely  circumstantial.  We  think  that  this  is  an  application  to  the 
sound  discretion  of  the  court,  and  that  the  court  may  inquire 
whether  the  witness  is  worthy  of  belief.  But  the  court  should  be 
convinced,  beyond  all  reasonable  doubt,  that  he  should  not  be  be- 
lieved, before  they  should  refuse  a  new  trial  on  that  ground.  Here 
is  conflicting  evidence  as  to  his  character  for  truth.  We  do  not  go 
by  the  number  on  each  side.  Under  these  circumstances,  the  court 
cannot  decide  that  the  witness  is  not  to  be  believed  on  oath.  And 
on  the  ground  of  newly-discovered  and  material  evidence,  and  as 
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there  is  a  dispute  as  to  the  meaning  of  the  bill  of  exceptions,  the 
verdict  is  to  be  set  aside,  and  a  new  trial  granted  at  the  bar  of  this 
court. 


Matter  op  Samuel  Decoster. 

Where  the  creditors  of  an  insoWent  dehtor  object  to  his  dischurge,  ud  his  appeal 
is  not  entered  at  the  next  term  of  the  supreme  judicial  court,  it  cannot  be  en* 
tered  at  a  subsequent  term. 

It  appeared  that  Samuel  Decoster  petitioned  before  George  S. 
Hillard,  a  master  in  chancery  for  the  county  of  Suffolk,  for  the 
benefit  of  the  insolvent  law,  on  the  30th  day  of  June,  1843,  and  a 
warrant  was  issued  accordingly.  ,  The  second  meeting  was  held 
July  39,  and  by  several  adjournments  on  subsequent  days  in  the 
months  of  August,  September  and  October.  On  the  13th  of  Sep- 
tember, a  majority  in  value  of  the  creditors  filed  an  objection  to 
his  discbarge.  On  the  18th  of  September,  being  within  the  ten 
days  prescribed  by  the  statute,  Decoster  claimed  his  appeal,  and 
gave  written  notice  thereof  to  the  master,  to  be  entered  on  the 
record  of  the  proceedings.  The  statute  of  1838,  ch.  163,  requires 
that  the  appeal  should  be  entered  at  the  next  term  of  the  supreme 
judicicd  court ;  but  Decoster's  appeal  was  not  entered  by  his  former 
counsel,  who  abandoned  the  case.  Decoster  now  presented  his 
petition  to  Wilde  J.  for  leave  to  enter  the  appeal  at  the  present 
term  of  the  court. 

WilKam  Rogers^  for  the  petitioner. 

WiUiam  Whitings  for  the  objecting  creditors. 

Wilde  J.  decided,  that  the  appeal  could  not  be  entered.  There 
is  DO  provision  in  the  insolvent  law  for  the  entry  of  an  appeal,  where, 
from  any  cause,  there  has  been  a  failure  to  enter  the  same  at  the 
proper  term. 


Andrew  C.  Davtoson  v.  Andrew  Johonnot,  et  al. 

A  special  act  of  the  legislature,  giving  to  the  guardian  of  a  person  non  compos 
mentis  authority  to  conrey  certain  real  estate  of  his  ward,  and  to  apply  the 
proceeds  in  discharge  of  certain  mortgages  upon  other  real  estate  of  the  same 
ward,  is  not  unconstitutional. 


JOSHTA  A-  Dill,   et  al.   v.   iNHABriANTS  OP  Wareham. 

The  inhabitants  of  a  town  have  not  the  power  by  vote  to  make  a  contract,  giving 
to  a  person  the  exclusive  right  to  take  oysters  from  beds  within  the  town,  for 
a  time  specified. 
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Selections  from  5  Metcalf 's  Massachusetts  Reports. 


ACTION. 

Three  creditors,  on  different  days,  at- 
tached their  debtor^s  right  of  redeemiog 
mortgaged  real  estate ;  A.,  the  second 
attaching  creditor,  first  recovered  judg^ 
ment,  and  sold  the  equity  of  redemption 
to  B.,  on  his  execution  :  The  debtor 
aflerwards  released  his  interest  in  the 
mortgaged  estate  to  B.  :  B.  released 
the  same  to  A.,  ^ho  released  it  to  P. : 
the  first  attaching  creditor  subsequently 
recovered  judgment,  and  caused  the 
equity  to  he  sold  on  execution,  and  the 
proceeds  of  the  sale  exceeded  the  amount 
of  his  judgment  and  the  oflicer's  fees : 
the  third  attaching  creditor  afterwards 
recovered  judgment,  and  pat  l^is  execu- 
tion into  the  hands  of  the  ofiiper  who 
held  the  surplus  proceeds  of  said  sale, 
and  he  applied  those  proceeds  to- 
wards satisfaction  of  that  execution .  P. 
claimed  those  proceeds,  and  brought  an 
action  against  the  ofiicer,  for  misapply- 
ing theoL  Heldf  that  the  proceeds  were 
rightfully  applied  by  the  officer,  and 
that  P.  had  no  cause  of  action  against 
him.    Pease  v.  Bancrofi,  90. 

3.  When  an  officer  seizes  goods  on  a 
search  warrant,  which  correspond  with 
and  comes  within  the  description  of 
those  for  which  he  is  commanded,  by 
the  warr&nt,  to  search,  he  is  not  Hable 
to  an  action,  though  the  goods  so  seized 
by  him  may  not  be  the  same  which  were 
lost  by  the  complainant  Sione  v:  Da- 
ma,  98. 

3.  An  officer  is  liable  to  an  action, 
for  neglecting  to  return  an  execution  ac- 
cording to  the  precept  thereof,  although 
the  judgment  creditor  sufl^rs  no  injury 
by  such  neglect,  Goodnow  v.  WiUard, 
617. 

4.  An  action  at  common  law  lies  for 
damages  caused  by  flowing  land  by  a 
dam  that  has  beea  connected  vrith  a 


mill,  if  the  defisndant  has  abandoned 
the  intention  of  again  using  the  dam 
and  water  as  a  mill  power ;  and  the  jury 
may  decide  whether  he  has  abandoned 
such  intention.   Hodges  v.  Hodges,  205. 

5.  A.  bound  himself  by  bond,  ''in 
the  full  and  just  sum  of  $500,  liqui- 
dated damages,"  to  convey  to  B.,  on 
demand,  3000  feet  of  land  in  a  city, 
on  the  corner  /of  L.  and  M.  streets,  in- 
cluding a  certain  house  and  shed,  and 
aflerwards,  on  B.'s  demand,  executed  a 
deed  to  him,  conveying  a  lot  of  land, 
described  b^  metes  and  bounds,  at  the 
corner  of  said  streets,  with  the  buildings 
thereon  standing  ;  B.  accepted  the  dec^,  • 
and  be  and  A.  agreed,. that  if  it  was 
not  riffht,  it  should  be  made  right.  It 
was  afterwards  found,  upon  a  survey  of 
the  land  thus  conveyed,  that  it  did  not 
include  the  shed  mentioned  in  the  bond, 
and  that  it  contained  only  2513  feet. 
Held,  in  an  action  by  B.  6a  the  bond, 
that  he  had  not  wuved  hb  claim  for  a 
conveyance  of  3000  feet,  and  that  he 
Vf  as  entitled  to  maintain  his  action  with- 
out making  another  demand  for  a  deed. 

Shute  V.  Tcylor,  61. 

6.  An  action  may  be  maintamed 
against  selectmen,  for  refusing  to  re- 
ceive the  vote  of  a  qualified  voter,  or 
for  omitting  to  put  his  name  on  the  list 
of  voters,  without  proof  of  malice. 
TheSt.  of  1822,  c.  104,  and  Rev,  Sts.  c. 
3,  made  no  change  in  the  law  on  this 
point.    Blanchard  v.  Steams,  298. 

7.  But,  in  order  to  maintain  such  ac- 
tion, it  must  be  shown  that  the  plaintiff* 
furnished  the  defendants  with  sufficient 
evidence  of  his  having  the  legal  quali- 
fications of  a  voter,  and  requested  them 
to  insert  his  name  on  the  list  of  voteia, 
before  the  defendants  refused  to  receive 
his  vote,  or  omitted  to  insert  his  name 
on  such  liat.    Jk 
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8.  A  Toter,  who  is  ohaHenged  at  the 
polls,  caoDOt  roaiotain  an  action  against 
selectmen,  for  refusing  to  receiTo  his 
Tote,  if  thej  do  not  act  wiMully  or  ma* 
liciously,  bat  under  a  mistake,  into 
which  they  are  led  by  his  conduct, 
which  was  likely  to  mislead  them  into 
a  belief  that  he  had  abandoned  his  claim 
to  a  right  to  vote.  Humphrey  y.  King' 
Mm,  162. 

AMENDMENT. 

AVhere  several  tenants  in  common  of 
IsimI  join  as  demandants  in  a  writ  of 
entry,  and  one  of  them  dies  pending 
the  suit,  and  his  share  of  the  land  de- 
scends to  another  demandant,  the  lat- 
ter may  amend  the  writ,  so  as  to  claim 
therein  his  enlarged  share  of  the  de- 
Banded  premises.     Hancock  ▼.  Went- 

8.  Where  sererel  plaintift  unite  in  a 
bill,  praying  for  an  injunction,  and  only 
part  of  them  show  a  title  to  relief,  the 
court  is  authorized,  by  the  Ber.  6u.  c. 

I  100,  sec  22,  to  allow  an  amendment  of 
the  bill,  by  striking  out  part  of  the 
plaintifis,  even  after  issue  joined,  and 

'  eridenoe  published.  Dana  v.  Vaien- 
<me,& 

3.  But  where  a  landlord  brings  a  bill 
ia  equity',  to  suppress  a  nuisance  caused 
to  luB  property  before  he  demised  it, 
aad  continued  afterwards,  it  seems  that 
he  cannot  be  permitted  to  amend  the 

I  bin,  hy  joining  the  tenant,  after  a  hear* 
ing  on  the  merits,  and  after  the  expira- 
tion of  the  tenant's  term.    Ingraham  v. 

I        Dmrnetf,  118. 

ASaUBfFSIT. 

An  action  of  assumpsit  may  be  main* 

tamed  in  this  state,  upon  an  instrument 

Bade  in  another  state,  and  which  hj 

the  law  of  that  state  is  a  specialty,  if 

\       by  the  law  of  this  state  it  is  a  simple 

eootiact.     McCUe$y.  Burt^  108. 
!  8.  Where  a  parish  tax  is  illegally 

I  tsiessed  upon  a  party,  and  is  collected 
by  distress  and  ssJe  of  his  property,  he 
nav  maintain  an  action  for  money  had 
lad  reoeited,  against  the  parish,  for  the 
saount  of  the  tax,  but  not  for  the  costs 
of  the  distress.  Dow  y.  First  Parish  in 
Am^^mv,  73. 

3.  Where  one  tenant  in-  oommon  of 
a  vessel,  who  has.  authority  to  insure 
lor  his  oo-teoaot,  eflSects  insurance  in 
his  own  name,  for  whom  it  may  eon* 


cem,  and,  after  a  loss,  makes  an  adjust^ 
ment  with  the  underwriters,  by  receiv- 
inff  the  amount  of  his  own  loss  only, 
'*  in  full  of  sli  losses  on  the  policy ;  " 
though  he  may  be  liable  to  the  co- 
tenant,  in  an  action  on  the  case,  for  the 
full  amount  of  his  loss,  yet  the  co-tenant 
may  waive  his  right  thus  to  recover  the 
full  amount  of  his  loss,  may  adopt  the 
adjustment  made  with  the  underwriters, 
and  recover  of  the  other  tenant  in  com- 
mon, in  an  actio^i  for  money  had  and 
received,  his  share  of  the  money  re- 
ceived by  such  tenant :  or  he  may  set 
off  his  share  of  the  money  so  received, 
in  an  action  ejTcon/ftfcfu,  brought  against 
him  by  the  other  tenant  in  common. 
Briggs  V.  Call,  604. 
4,  A.  purchased  of  B.  a  cargo  of 
yellow  and  white  com,  on  board  B.'s 
schooner,  the  quantity  not  being  known, 
and  agreed  to  pay  one  sum  per  bushel 
for  the  yellow,  and  another  sum  per 
bushel  for  the  white  ;  B.  warranting;it 
to  be  of  a  certain  quality :  A.  paid  B. 
$  1800,  *'  on  account  of  corn,  per 
schooner;"  the  schooner  was  hauled 
to  A.'s  wharf,  and  he  took  therefrom, 
and  put  into  his  warehouse,  a  part  of 
the  corn,  and  then  refused  to  receive 
any  more,  because  the  residue  was  not 
such  as  B.  had  warranted  it  to  be,  and 
immediately  gave  notice  to  B.  that  he 
would  receive  no  more  of  the  cargo, 
and  request^  B.  to  take  the  schooner 
away.  The  com  thus  taken  by  A. 
amounted,  at  the  agreed  price  per  bush- 
el, to  $  1067,  and  A.  sued  d,,  in  an 
action  for  money  had  and  received,  to 
recover  back  the  diffsrenoe  between 
that  sum  and  $  1300.  Held,  that  the 
contract  was  entire,  and  that  the  action 
could  not  be  maintained  ;  that  A. 
might  have  rescinded  the  contract,  by 
retuming  all  the  com,  and  then  have 
maintained  an  action  to  recover  back 
the  money  advanced  ;  or  might  have 
maintained  an  action  on  the  warranty. 
dark  Y.Baker, 452. 

ATTACHMENT. 

Where  an  equity  of  redemption  is 
attached  by  different  creditors,  at  differ- 
ent times,  a  sale  thereof  on  execution, 
hy  the  second  attaching  creditor,  before 
the  first  has  recovered  iudgment,  is 
void,  as  against  all  the  others,  and  the 
thira  attaching  creditor  thereby  obtains 
the  righu  to  which  the  second  would 
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otherwise  have  been  entitled.  And 
such  was  the  law,  even  before  the  pro- 
▼isioos  of  the  Rev.  Sts.  c.  07,  ^  34,  35. 
Pease  v.  Bancroft^  00. 
9.  Where  a  creditor  attaches  his 
debtor's  property,  on  mense  process, 
and  seizes  the  same  on  execution,  with- 
in thirty  days  after  he  reooTers  judg- 
ment, he  has  a  lien  or  security  on  the 
Sroperty,  which  cannot  be  annulled, 
estroyed,  or  impaired  by  his  debtor  be- 
ing decreed  a  bankrupt,  under  the 
United  States  bankrupt  act,  of  1841, 
on  a  petition  filed  after  such  seizure  of 
the  property,  though  before  the  time 
when,  by  law,  it  could  be  sold  on  ex- 
ecution.   Ames  V.  Wentworth,  204. 

3.  A.  conveyed  land  to  B.,  merely  for 
the  purpose  of  enabling  B.  to  convey 
the  same  to  C,  and  B.  conveyed  thie 
same  to  C.  accordingly.  Before  the 
deeds  from  A.  to  B.  and  from  B.  to  C. 
were  recorded,  D.  attached  the  land  as 
the  property  of  B.,  and  subsequentlv 
levied  an  execution  thereon.  Heldy 
that  B.  had  no  attachable  interest  in  the 
land,  after  he  had  conveyed  it  to  C, 
and  that  D.  could  not  hold  the  land 
against  C.     Haynes  ▼.  Jones,  202. 

4.  Though  standing  com  and  pota* 
toes  in  the  ground  may  be  attached,  if 
they  are  fit  for  harvest,  yet  a  valid  at> 
tachment  can  be  made  only  by  severing 
them  from  the  freehold,  and  keeping 
them  in  the  officer^s  custody.  Heard  v. 
Fairbanks,  111. 

6.  By  Rev.  Sts.  c.  00,  ^  105,  an  at- 
tachment of  mortgaged  goods  is  dissolv- 
ed by  the  death  of  the  mortgagor  be- 
fore they  are  taken  in  execution  al- 
though his  estate  is  insolvent.  Parsons 
▼.  Merrill,  356. 

ATTCMPT  TO  ESCAPK. 

The  provision  in  Rev.  Sts.  c.  143, 
^51,  for  the  punishment  of  prisoners 
who  forcibly  break  prison,  with  intent 
to  escape,  or  by  force  or  violence  at- 
tempt to  escape  therefrom,  although  no 
escape  be  affected,  does  not  apply  to 
prisoners  who  are  held  in  custody  for 
trial,  or  for  not  obtaining  bail  for  their 
appearance,  but  only  to  c6nvicts,  who 
are  sentenced  to  a  term  of  imprisonment 
as  a  punishment,  and  are  eonfined  in 
pursuance  of  the  sentence.  Common' 
wealthy.  Homer,  555. 

2.  Where  a  conditional  sentence  is 
awarded  against  a  convict,  under  Rev. 


Sts.  c.  130,  by  which  he  is  ordered  to 
pay  a  fine  within  a  limited  time,  and  in 
default  of  payment  to  be  imprisoned, 
and  he  is  committed  to  jail,  to  be  de- 
tained until  such  sentence  is  complied 
with,  he  is  imprisoned  for  a  fixed  term, 
by  way  of  punishment,  within  the  true 
intent  of  the  Rev.  Sts.  c.  143,  ^  51, 
and  if  he  forcibly  breaks  jail,  wiui  in- 
tent to  escape,  or  by  force  or  violence 
attempts  to  escape  therefrom,  before 
the  time  limited  for  the  payment  of  the 
fine  has  elapsed,  he  is  liable,  to  punish- 
ment for  such  breach  or  attempt.  Com- 
monwealth  v.  Briggs,  550. 

AUDITA    QUERELA. 

A  judgment  debtor,  who  is  arrested 
on  execution,  and  voluntarily  permitted 
by  the  officer  to  escape,  and  is  after- 
wards arrested  by  the  officer,  and  com- 
mitted to  jail  on  the  same  execution, 
cannot  maintain  a  writ  of  audita  querela 
against  the  officer  to  recover  damages 
for  false  imprisonment.  Coffin  v.  Ewer, 
228. 

AUDITOa. 

Those  matters  of  defence,  which  go 
in  bar  of  an  action,  or  which  are  not 
matters  of  account,  are  notio  be  passed 
upon  by  an  auditor;  and,  if  done  with- 
out consent  of  parties,  should  be  strick- 
en from  his  report,  or  the  report  should 
be  recommitted,  or  rejected.  But  where 
the  evidence  ofifered  bears  directly  or 
incidentally  on  the  matters  of  account, 
the  auditor  should  examine  it,  and  may 
state  it,  if  he  deem  it  necessary,  to  ren- 
der bis  report  intelligible  ;  and  if  both 
parties  go  into  such  evidence  before 
him,  his  report  will  not  be  rejected 
merely  for  the  reason  that  he  states 
facts  respecting  matters  which  go  in 
bar,  and  his  conclusions  from  such  facts. 
Jones  V.  Stevens,  373. 

2.  During  the  trial  oC  an  action  fox 
work  done,  &c.,  in  manufacturing  doth, 
the  court,  by  consent  of  parties,  ap- 
pointed fbur  men,  *'  to  estimate  the 
cost  of  manufacturing,  &c.,  the  pieces 
produced,"  who  returned  into  court 
written  estimates  of  such  cost ;  and  the 
case  was  afterwards  sent  to  an  auditor, 
to  state  the  accounts  of  the  parties. 
Held,  that  said  estimates  were  not  in 
the  nature  of  an  award,  and  binding  on 
the  parties ;  and  thai  the  auditor  ought 
reeeive  evidence,  to  vaiy  and  oostiol 
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thow  estimBtes,  and  might  state  the 
uooonts  aoeording  to  such  evidence. 

lb. 

AWARD. 

Parties  to  an  action  of  trespass  qtiare 
deusum  fregity  submitted  the  determi* 
oatioB  of  the  action  to  referees,  under  a 
nie  of  court,  with  an  agreement  that 
the  J  should  *'  settle  the  di?i8ion  line 
between  the  locus  in  quo  and  the  land  of 
the  defendant."  The  referees .  made 
their  award,  *'  that  the  division  line  be- 
tween the  estates  of  the  parties  be  fixed 
aod  established  "  by  certain  boundaries, 
specifically  described  in  said  award  ; 
ud  this  award  was  returned  to  the 
eoQrt,  accepted,  and  recorded.  Held, 
that  this  record  was  conclusive  on  the 
partieSf  and  that  in  a  writ  of  entry  af- 
terwards brought  by  one  of  them, 
against  the  other,  to  recover  land  on  the 
demandant's  side  of  the  line  thus  estab- 
iBhed  by  the  referees,  the  tenant  could 
not  he  permitted  to  show  that  the  refe- 
rees erred  in  their  judgment,  and  that 
the  line  established  by  them  was  not 
the  kue  boundary  line  between  him  and 
the  demandant.  Goodridge  y.  Duslirty 
363. 

3.  A.  and  B.  submitted  to  arbitra- 
tors, by  a  r«le  under  Rev.  Sts.  c.  114, 
§3,  a  demand  made  by  A.  on  B.,  for  a 
certain  sum,  "  for  injury  said  A.  has 
sustained  by  reason  of  the  flowing  of 
his  land  by  said  B.,  by  meaiis  of  a  dam 
BaiDtained  by  him,"  and  also  all  de- 
n»nds  between  the  parties :  The  award 
of  the  arbitrators  was, "  each  party  shall 
pay  one  half  of  all  the  expenses  arising 
^m  this  rule,  and  they  shall  settle 
^ven  all  accounts  and  demands  previous 
to  the  date  "  of  the  award  :  This 
awani  was  accepted  :  A.  aftef wards 
l^nmght  an  action  against  B.,  to  recover 
damages  caused  by  the  same  dam,  and 
B.  defended,  on  the  ground  that  the 
ttard  was  a  bar  to  the  action  :  Held, 
that  the  claim  for  damages  made  by  A. 
in  the  submission,  was  only  for  the 
^o^g  of  his  land  up  to  the  date  of 
the  submission,  and  not  for  gross  dama- 
f«,  inclading  future  injury  by  the  con- 
tinuance of  the  dam  ;  but  that,  as  the 
*ward  was  accepted,  it  was  a  bar  to 
A.'s  claim  for  damages,  up  to  the  date 
thereof,  but  was  not  a  bar  to  his  claim 
for  dainages  afterwards  sustain^. 

Hodge*  v.  Hodges,  205. 
VOL.  vn.  —  NO.  IV. 


8.  Where  an  award,  made  under  the 
Rev.  Sts.  c.  114,  is  returned  to  the 
court  of  common  pleas,  although  the 
original  agreement  of  submission  is  not 
produced  and  filed,  yet  the  court  has 
jurisdiction  of  the  award,  and  ought  to 
take  cognizance  thereof,  upon  satisfac- 
tory evidence  that  an  agreement  of  sub- 
mission was  signed,  acknowledged,  and 
certified,  conformably  to  the  statute 
requisitions,  and  has  been  lost,  and 
on  proof  of  a  copy  thereof,  or  of  its 
contents,  so  full  and  complete  as  to  be 
substantially  a  copy.  Eaton  v.  Hail, 
287. 

BAIL. 

It  is  a  good  defence  to  a  writ  of  scire 
facias  against  bail,  that  the  principal, 
after  they  became  his  bail,  was  convictr 
ed  of  a  crime,  and  is  imprisoned  on 
sentence.  In  such  case  the  bail  need 
not  bring  the  principal  into  court,  on 
habeas  corpus,  to  be  surrendered,  but 
they  will  be  discharged  on  motion.  Way 
V.  Wright,  380. 

BILL  OF   EXCHANOB. 

Where  one  indorsed  a  bill  of  ex- 
change, for  the  accommodation  of  the 
drawer,  who  negotiated  it  on  an  agree- 
tnent,  not  assented  to  nor  known  by  the 
indorser,  that  it  should  not  be  presented 
to  the  drawee  for  acceptance,  until  ma- 
turity, and  it  was  accordingly  first  pre- 
sented to  the  drawee  at  maturity,  and 
then  dishonored ;  it  was  held,  that  the 
indorser  was  not  thereby  discharged. 

Fall  River  U.  Bank  v.  Willard,  216. 

2.  Where  the  holder  of  an  indorsed 
bill  of  exchange,  which  is  not  accepted 
by  the  drawee,  merely  informs  the 
drawee  that  he  (the  holder)  has  the 
bill,  but  does  not  actually  present  it  to 
him  for  acceptance,  and  the  drawee 
thereupon  tells  him  that  the  bill  will 
not  be  accepted  nor  paid,  the  indorser  is 
not  thereby  discharged,  though  no  no- 
tice is  given  to  him  of  the  drawee's  de- 
clarations.    2b. 

3.  Where  there  are  several  succes- 
sive indorsers  of  a  bill  of  exchange,  or 
promissory  note  —  whether  the  indorse- 
ments be  upon  actual  negotiation  for 
value,  or  for  the  purpose  of  collection 
only  —  the  holder  may  send  notice  of 
its  dishonor  to  his  immediate  indorser ; 
and  if  that  indorser,  after  receiving 
such  notice,  give  seasonable  notice  te 
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his  immediate  indoraer,  the  latter  is  liable 
to  his  immediate  indorsee,  though  he 
does  not  receive  notice  so  soon  as  if  it 
were  transmitted  to  him  by  the  holder, 
immediately  upon  the  dishonor ;  and  so 
of  each  successiTe  indorser.  Eagle  Bank 
▼.  Hathaway,  212. 

4.  A  bill  of  exchange  was  made  pay- 
able at  Philadelphia  to  A.,  or  order, 
who  resided  in  Providence,  and  he  in- 
dorsed it,  for  valuable  consideration, 
after  acceptance,  to  a  bank  in  Provi- 
dence. This  bank  indorsed  and  trans- 
mitted the  bill  to  a  bank  in  New  York, 
for  collection ;  which  bank  also  indorsed 
and  transmitted  it,  for  collection  to  a 
bank  in  Philadelphia.  The  latter  bank 
caused  the  bill  to  be  presented  to  the 
acceptor  for  payment,  at  matority,  and, 
on  payment  being  refused,  caused  writ* 
ten  notices  to  be  made  out  for  all  the 
parties  to  the  bill,  and  seasonably  sent 
those  notices  to  the  bank  in  New  York, 
which  bank  seasonably  sent  notice  of 
nonpayment  to  the  bank  in  Providence, 
and  also  inclosed  to  that  ban^  the  no- 
tice to  A.,  the  first  indorser  :  The  bank 
in  Providence  immediately  placed  thie 
notice  to  A.  in  the  post-office  in  that 
city.  Held^  that  the  notice  to  A.  was 
seasonable  and  sufficient,  and  that  he 
was  liable  to  that  bank  on  hb  indorse- 
ment,   lb, 

COLLECTOR, 

Where  a  collector  appointed  by  com- 
missioners under  the  Kev.  Sts.  o.  U5, 
regulating  *'  proceedings  for  improvihg 
meadows,"  &c.,  has  a  warrant  from 
such  commissioners,  lawful  on  its  face, 
directing  him  to  collect  assessments 
made  by  them,  on  the  proprietors  of 
meadows,  &c.,  and  he  seizes  and  sells 
the  property  of  such  proprietors,  pur- 
suant to  his  warrant,  he  is  nut  liable  to 
an  action  of  trespass,  although  the  pro- 
ceedings previous  to  the  issuing  of  the 
warrant  were  not  such  as  authorized 
the  commissioners  to  make  the  assess- 
ments. Such  warrant  is  his  sufficient 
justification.     Upton  v,  Holden^  ^0. 

CONSIGNOR  AND  CONSIGNEE. 

A.  of  Brazil,  being  indebted  to  P., 
H«  &  Co.,  of  New  York,  was  request- 
ed by  them  to  make  a  remittance,  in 
discharge  of  his  debt,  and  he  there- 
upon shipped  goods  on  board  a  vessel 
bound  to  Salem,  on  his  own  account 
and  risk,  and  sent  therewith  bills  of 


lading,  by  which  the  goods  were  made 
tleliverable  to  his  own  order,  and  which 
were  indorsed  by  him  in  blank,  and  in- 
closed to  H.  &  Co.,  of  New  York 
(successors  of  P.,  H.  &  Co.),  with  aa- 
thority  to  fill  up  the  blank,  and  make 
the  goods  deliverable  to  themselves,  or 
to  such  person  as  they  might  name, 
with  power  to  receive  the  proceeds  in 
satisfaction  of  A.*s  debt,  to  P.,  H.  & 
Co.  On  the  arrival  of  the  vessel  at 
Salem,  the  bills  of  lading  were  for- 
warded to  H.  &  Co.,  who  filled  up  the 
indorsement   thereon,  by  making  the 

foods  deliverable  to  C,  H.  &  Co.  of 
loston,  who  were  to  pay  duties  and 
freight,  dispose  of  the  goods,  and  ac* 
count  for  the  proceeds  theieof  in  pay- 
ment of  A.'s  said  debt :  C,  H.  &  Co. 
thereupon  went  to  Salem,  received  the 
goods,  and  entered  them  at  the  custom- 
house, gave  bond  for  the  duties,  and 
became  responsible  f(»  the  freight. 
While  the  goods  w<ere  in  their  posses- 
sion, the  same  were  attached  as  the 
property  of  P.,  U.  &  Co.;  whereupon 
C,  H.  &  Co.  brought  an  action  of  re- 
plevin against  the  attaching  officer. 
Held,  that  the  property  in  the  goods 
had  not  vested  in  P.,  H.  &  Co.,  and 
that  C,  H.  &  Co.  were  entitled  to 
maintain  their  action.  Chandler  v. 
^ague,  3Q6. 

CONSPIRACY. 

It  was  alleged  in  a  declaration,  that 
the  plaintifif  and  R.  were  partners,  and 
that  the  defendant  covenanted  with 
them  to  furnish  them  with  money  to 
be  used  as  capital,  in  their  partnership 
business  ;  that  the  defendant  did  so 
furnish  money,  during  a  certain  time, 
and  afterwards  '*  maliciously  intending 
and  contriving  to  injure  and  ruin  the 
plaintiff,  and  confederating  and  conspir- 
ing with  said  R.  to  injure  and  ruin  the 
plaintiff  in  his  business,  and  to  break 
up  said  partnership,  &c.,  refused  any 
longer  to  furnish  capital,  according  to 
his  covenant,  and  brought  a  suit  against 
said  partners,  to  recover  the  money  fu^ 
nished  to  them  by  him,  and  recovered 
judgment  against  them,  took  out  execu- 
tion, and  caused  their  stock  in  trade  to 
be  sold  on  said  execution,  at  a  great 
sacrifice^  to  pay  the  same : ''  and  that 
said  R.,  in  pursuance  of  said  confede- 
racy, had  refused  to  join  with  the  plain- 
tiff in  a  suit  against  the  defendant,  i^t 
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t  breach  of  said  eoTenant.  Held,  that 
the  plajfitiff,  in  order  to  maintain  his 
action,  must  prove  not  only  that  the  de- 
fendant had  broken  his  covenant,  bat 
that  he  did  so  with  the  intent,  and  par- 
saant  to  the  confederacy,  as  set  forth  in 
the  dedaration.      Taibot  v.  Cains,  520. 

CONSTRUCTION. 

A.  shipped  on  board  B.'s  vessel  for 
a  fishing  voyage,  and  signed  a  shipping 
paper,  in  which  it  was  agreed  that  A. 
should  have  a  certain  proportion  of  the 
fish,  that  he  should  take  on  the  voyage, 
or  the  proceeds  thereof,  and  that  B. 
should  render  to  A.  an  account  of  the 
delivery  or  sales  of  all  such  fish.  Be- 
fore the  vessel  sailed  on  the  voyage,  A, 
drew  an  order  on  B.,  requesting  him  to 
pay  to  C,  or  order,  a  certain  sum,  at 
the  end  of  the  voyage,  if  he  (A.)  should 
make  enough  to  pay  said  sum ;  which 
order  B.  accepted.  In  a  suit  against 
B.  on  this  acceptance,  it  was  held,  that 
by  **  the  end  of  the  vojrage  "  was  not 
meant  the  arrival  of  the  vessel,  but 
the  sale  of  the  fish.  Bradford  v.  DreWf 
188. 

9.  In  a  deed  inter  partes,  viz ,  by 
tad  between  A.,  B.,  and  C,  on  the  one 
part,  and  D.,  E.,  and  F.,  on  the  other 
part — aAer  a  recital  that  said  B.,  E., 
and  F.  were  a  eommittee  to  purchase  a 
steamboat,  to  run,  &o.,  for  an  associa- 
tion of  subscribers,  and  that  it  was  pro- 
bable that  they  (said  D.,  E.,  and  F.,) 
might  find  it  necessary,  in  pursaance  of 
•aid  object,  to  contract  debts  beyond 
tbe  amount  subscribed  therefor  —  it  was 
agreed  by  A.,  B.,  and  C,  that  if  the 
eootracts  of  D.,  E.,  and  F.  for  said  ob- 
ject should  exceed  the  amount  subscrib- 
ed therefor,  then  they  (A.,  B.,  and  C.,) 
would  bear  and  pay  to  D.,  £.,  and  F. 
one  half  of  the  amount  that  their  said 
eontracts  for  said  objects  should  exceed 
tbe  amount  subscribed  therefor.  Held, 
that  this  was  a  joint  contract  of  A.,  B., 
and  C.  Held  also,  that  the  joint  liability 
of  A.,  B.y  and  C.  was  not  annulled  by  a 
sohsequent  clause  in  the  deed,  by  which 
it  was  mutually  agreed,  that  the  ad- 
vances contemplated  to  be  made  by  D., 
£.,  and  F.  should  be  paid  equally,  and 
that  all  profits  and  losses  arising  from 
iQcb  advances,  should  be  paid  or  borne 
equally,  by  all  the  parties  to  said  deed. 
Bardett  v.  Robbins,  184. 
3.  The  mayor  and  aldermen  of  th« 


city  of  Boston  passed  an  order,  "  that 
a  reward  of  $  500  dollars  be  ofifered  to 
any  person  who  shall  give  information 
80  that  any  person  shall  be  convicted  of 
setting  fire  to  any  building,  for  the  pur- 
pose of  burning  the  same :  "  an  adver- 
tisement was  inserted  in  the  city  news- 
papers, which  were  published  on  the 
next  morning  after  said  order  was  pass- 
ed, reciting  that  sundry  houses  and 
other  buildings  had  been  recently  set  on 
fire,  and  ofifering  a  reward  of  $  500,  to 
any  person  ••  who  shall  give  informa- 
tion so  that  any  perpetrator  of  theae 
outrages  shall  be  convicted."  This  ad- 
vertisement purported  to  be  "by  order 
of  the  mayor  and  aldermen,"  and  was 
signed  by  the  city  clerk.  Held,  that 
the  advertisement  must  be  taken  to  be 
the  official  act  of  the  mayor  and  alder- 
men. Held  also,  that  the  order  and  the 
advertisement  were  to  be  construed  to- 
gether, as  parts  of  the  same  transaction, 
and  that  by  the  true  construction  there- 
of, the  reward  was  oflTered  for  informa- 
tion that  would  lead  to  the  conviction  of 
ofi^ences  previously  committed,  and  not 
offences  thereafter  committed.  Freeman 
V.  CU^  of  Boston,  56. 

COSTS. 

Where  an  action  for  obstructing  a 
stream  below  the  plaintiff's  mill,  or  fbr 
obstructing  by  a  mill-dam  the  natural 
ebb  of  the  tide  over  the  plaintiff's  salt 
meadow  above  such  dam,  is  commenced 
in  the  court  of  common  pleas,  and  sus- 
tained by  that  court,  afVer  objection 
taken  by  the  defendant  to  its  jurisdic- 
tion, and  a  verdict  is  returned  for  the 
plaintiff,  and  the  defendant  thereupon 
brings  the  case  into  the  supreme  judi- 
cial court  by  exceptions,  where  it  la 
dismissed,  because  the  court  below  had 
no  jurisdiction  thereof,  the  defendant  is 
entitled  to  costs.  Carey  v.  Daniels, 
236.     Turner  v.  Blodgett,  240,  n. 

COVENANT. 

Where  land  which  is  conveyed  by 
deed,  is  described  as  land,  "  through 
which  the  water  from  a  mill  passes," 
and  the  grantor  inserts  a  covenant  in 
the  deed,  that  the  granted  premises  are 
free  from  all  incumbrances,  the  exist- 
ence of  a  right  in  the  mill  owner  to 
cleanse  the  natural  channel  of  the  atream 
and  remove  obstructions  to  the  free  flow 
of  the  water  from  the  mill,  is  not  an 
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incumbrance  within  the  meaning  of 
•ach  covenant.  PrescoU  v.  Williams^ 
429. 

2.  Where  a  debtor  deposits  notes 
with  his  creditor,  as  collateral  security, 
to  be  collected  and  accounted  for,  or  to 
be  returned  within  ^  a  specified  time, 
and  the  creditor  thereupon  covenants  or 
promises,  not  to  sue  the  debtor  until  the 
securities  shall  be  given  up,  such  cove- 
nant or  promise  is  not  a  bar  to  a  suit  by 
the  creditor,  though  brought  before  he 
has  given  up  the  securities.  Foster  v. 
Purdy,  442. 

DAMAGES. 

In  an  action  for  the  breach  of  a  war- 
ranty, that  the  signature  of  an  indorser 
on  a  note  transferred  to  the  plaintiff,  by 
the  defendant,  was  genuine,  the  plain- 
tiff is  entitled  to  recover,  as  part  of  his 
damages,  the  costs  incurred  by  him  in 
an  unsuccessful  suit  against  the  sup- 
posed indorser,  if  the  plaintiff  com- 
menced such  suit  in  good  faith,  not 
knowing  that  such  signature  was  forged, 
and  gave  the  warrantor  seasonable  no- 
tice of  the  pendency  of  the  suit,  and 
requested  him  to  furnish  evidence  of  the 
genuineness  of  the  signature.  Coolidge 
V.  Brigham^  68. 

2.  A.  engaged  by  bond,  •*  in  the  full 
and  just  sum  of  $500,  liquidated  da- 
mages," to  convey  to  B.  3000  feet  of 
land,  and  afterwards,  on  B.'s  demand, 
executed  a  deed  to  him,  conveying  a  lot 
of  land,  described  by  metes  and  bounds  : 
B.  accepted  the  deed,  and  he  and  A. 
agreed,  that  if  it  was  not  right,  it 
should  be  made  right:  It  was  after- 
wards found,  upon  a  survey  of  the  land 
thus  conveyed,  that  it  only  contained 
9513  feet.  Held/m  a  suit  by  B.  on  the 
bond,  that  as  he  had  accepted  said  deed 
in  part  performance  of  the  bond,  the 
sum  of  $  500  was  not  to  be  regarded 
as  liquidated  damages,  but  that  he  was 
oititled  to  recover  only  the  actual  dama- 
ffes  which  he  had  sustained.  SfaUe  v. 
Taylor,  61. 

3.  Though  a  jury,  on  the  trial  of 
an  action  for  the  continuance  of  a  nuis- 
ance, give  damages  for  a  little  longer 
time  than  they  ought,  yet  a  new  trial 

'  will  not  be  ordered  for  this  cause,  if 
the  plaintiff  remit  such  part  of  the  da- 
mages as  is  thus  wroncly  assessed  by 
the  jury.    Hodges  v.  nodges,  20^ 


DEED. 

In  a  suit  between  B.  and  K.,  to  try 
the  title  to  land,  which  was  extended  in 
execution  by  K.,  as  the  property  of  D., 
and  which  t),  was  aUeged  to  have  ac- 
quired by  disseizing  B.,  it  was  Jteld, 
that  a  deed  made  by  D.  to  B.,  without 
fraud  or  duress,  and  with  a  knowledge 
of  its  purport  and  effect,  in  which  D. 
conveyed  to  B.  the  buildings  which  D. 
had  erected  on  the  land,  describing  them 
as  standing  on  the  land  of  B.,  was  con- 
clusive evidence  that  D.  recognized  B.'» 
title  to  the  land,  and  his  own  interest  in 
the  buildings  as  personal  property; 
and  that  such  deed  should  take  efiect 
against  K.,  although  it  was  executed 
after  he  attached  the  land  as  the  pro- 
perty of  D.    Broxjon  v.  King,  173. 

2.  Where  the  heirs  of  K.  gave  deeda 
to  C.  of  land  which  they  described  aa 
"  the  estate  on  which  C.  now  lives," 
or  ''  the  estate  called  the  C.  farm," 
and  *'  being  the  same  which  was  oon- 
veyed  by  M.  to  K.,  by  deed,"  bearing  m 
certain  date,  and  it  was  shown  that  C, 
as  lessee  of  K.,  and  otherwise,  had 
previously  occupied  the  whole  farm  for 
many  years ;  it  was  held,  that  Uie 
dee^  passed  the  right  and  title  of  the 
heirs  to  the  whole  farm,  although  the 
deed  from  M.  to  K.,  which  was  thereia 
referred  to,  did  not  include  the  whole. 
Melvin  v.  Praprieiors  of  Locks  and  Ca- 
nals, 15.  " 

3.  A  deed  conveying  a  wharf,  which 
extends  from  the  upland  below  high 
water  mark,  and  bounding  on  an  arm 
of  the  sea  in  which  the  tide  ebbs 
and  flows,  passes  the  flats  as  parcel, 
and  also  as  appurtenant  to  the  wharf. 
Ashby  y.  Eastern  Railroad  Company, 
368. 


DEPOSITION. 

Depositions,  in  perpetual  remem- 
brance, taken  before  an  indictment  is 
found,  are  not  admissible  on  the  trial  of 
the  indictment.  Commonwecdth  v.  ^ick- 
etson,  412. 

2.  Where  two  magistrates,  who  took 
a  deposition  within  the  commonwealth, 
in  perpetual  remembrance,  stated,  in 
their  certificate  annexed  thereto,  that 
"  the  deponent,  being  sworn  to  testify 
the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  in  the  case  in  hearing  be- 
fore us,  made  oath  to  the  truth  of  the 
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feregoingr  deposition  by  him  made  and 
Qobecribed,"  and  that  the  parties  inter- 
ested bad  dae  notice,  and  appeared  with 
their  connsel ;  it  was  hdd,  that  the  de- 
position was  admissible  in  evidence,  es- 
pecially when  objected  to  by  the  coun- 
sel who  were  present  when  it  was  taken. 
Brawn  Y.  King^  173. 

DISSEIZIN. 

Where  parties  agree,  though  by  pa- 
rol only,  npon  a  divisional  line  between 
tbeir  adjoining  lands,  and  afterwards  hold 
possession,  conformably  to  such  line, 
the  possession  of  one  is  adyerse  to  the 
claim  of  the  other,  and  amounts  to  a 
disseizin ;  so  that  a  deed  by  one,  pur- 
porting to  convey  the  land  thus  in  pos- 
session of  the  other,  passes  nothing  to 
the  grantee.  Boston  and  Worcester 
Rail  Road  Corporaiion  v.  Spcrhawk, 
469. 

2.  If  one  agrees  to  buy  and  another 
to  sell  land,  and  no  consideration  is 
paidy  nor  deed  given,  and  the  buyer  en- 
ters into  possession,  the  fair  inference 
is,  that  the  entry  and  possession  are 
not  adverse  and  a  disseizin,  but  by  con- 
tent of  the  owner,  and  in  subordination 
to  his  title,  until  payment  is  made  and  a 
deed  given,  and  constitute  a  tenancy  at 
will.  But  if,  on  such  agreement,  the 
consideration  is  paid^  and  the  owner 
coasents  that  the  buyer  may  enter  and 
hold  the  land  as  his  own,  and  the  delay 
io  giving  a  deed  is  by  accident  or  mis* 
take,  or  because  a  deed  cannot  be  im- 
mediately procured,  and  the  owner 
agrees  to  give  a  deed,  without  further 
consideration  or  condition,  and  the  buy- 
er thereupon  enters  into  possession  ; 
SQch  entry  and  possessioB  are  not  to  be 
deemed  subordinate  to  the  title  of  the 
owner,  but  as  adverse,  and  a  disseizin. 
Brown  v.  King,  173. 

3.  The  St.  of  32  Hen.  8,  c.  33, 
which  is  a  part  of  the  common  law  of 
this  state,  and  which  provided  that  no 
descent  to  the  heir  of  a  disseizor,  who 
had  not  had  peaceable  possession  for 
the  space  of  five  years  next  after  the 
disseizin,  should  toll  the  entry  of  him 
who  has  light  to  the  land,  extends  not 
only  to  disseizins  by  actual  expulsion, 
hot  also  to  all  disseizins  whereby^  on  the 
death  of  the  disseizor,  a  descent  is  cast 
on  the  heir.  Tolman  v.  Sparhawk, 
469. 

4.  Where  several  persons  in  socces- 


tion  enter  on  land  as  disseizors,  their 
several  possessions  cannot  be  tacked, 
so  as  to  make  a  cbntinuity  of  disseizin 
of  sufficient  length  to  bar  the  owner's 
right  of  entry,  unless  there  is  a  privity 
of  estate,  or  their  several  titles  are  con- 
nected ;  but  where  the  first  disseizor 
demises  the  land,  and  the  lessee  takes 
and  keeps  possession  till  the  lessor*8 
death,  and  afterwards  remains  in  pos- 
aession  as  tenant,  either  at  will  or  at 
sufferance,  of  the  disseizee,  there  is  such 
a  connexion  of  title  as  preserves  the 
continuity  of  the  disseizin.  Mehin  v. 
Proprietors  of  Lotks  and  Canals,  16. 

5.  Notorious  and  exclusive  posses- 
sion, without  right,  constitutes  a  dis- 
seizin :  so  does  an  entry  under  a  void 
grant :  Therefore,  where  a  demandant 
in  a  real  action  admits  that  there  has 
been  adverse  possession  for  thirty  years, 
he  cannot  set  up  the  objection  that  the 
first  entry  upon  him  was  by  mistake, 
as  to  the  boundaries  described  in  a  deed, 
and,  for  that  reason,  not  a  dissezin. 
lb. 

DIVORCE. 

Where  parties,  who  are  residents  of 
another  state,  are  married  there,  and 
reside  there  after  marriage,  and  the 
husband  there  deserts  the  wife,  and  she 
afterwards  removes  into  this  state,  and 
resides  here  five  years,  the  desertion 
being  continued  during  that  time,  she  is 
not  entitled  to  a  divorce  under  St.  1838, 
c.  126,  although  she  and  her  husband 
lived  together  in  this  state  a  part  of  the 
time  between  the  marriage  and  the  de- 
sertion. The  court  has  no  jurisdic- 
tion of  such  a  case.  Brett  v.  Brett, 
233. 

DOWER. 

Where  a  testator  devised  specific 
parts  of  his  real  estate  to  his  wife,  in 
fee,  and  bequeathed  to  her  all  his  per- 
sonal property,  and  ordered  that  the 
other  part  of  his  real  estate  should  be 
disposed  of  as  the  law  directs,  and  the 
wife  accepted  the  devise  and  bequest 
made  to  her:  it  was  field,  that  she 
was  not  entitled  to  dower  in  the  other 
part  of  the  real  estate.  Adams  v.  Adams ^ 
277. 

EASEMENT. 

The  owner  of  a  water  mill  has  an 
easement  in  the  land  below,  for  the  free 
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passage  of  the  water  from  the  mill,  in 
the  natural  channel  of  the  stream,  ac- 
companied with  a  right  to  enter  upon 
the  land,  for  the  purpose  of  clearing 
out  the  stream,  and  removing  obstruc- 
tions to  the  free  flow  of  the  water. 
Prescott  ▼.  Williams,  439. 

2.  An  easement  in  land  of  a  right  of 
passage  way  to  certain  buildings  is  ex- 
tinguished, by  the  laying  out  and  con- 
struction of  a  highway  over  the  site  of 
such  buildings.  Hancock  t.  Wentworth, 
446. 

3.  It  is  no  objection  to  a  recovery  in 
a  real  action,  that  a  highway  has  been 
laid  out  over  the  demandied  premises,  or 
a  part  thereof;  nor  that  the  tenant  has 
an  easement  in  the  demanded  premises. 
lb. 

4.  An  action  by  a  mill-owner  for  an 
obstruction  of  the  stream  below  his 
mill  and  close,  whereby  the  water  was 
prevented  from  passing  off  from  the 
wheel  of  his  mill,  along  said  stream,  in 
the  usual  course,  and  as  of  right  it 
ought  to  pass,  is  an  action  respecting 
an  easement  on  real  estate,  within  the 
meaning  of  St.  1840,  c.  87,.  ^  1,  and 
original  and  exclusive  jurisdiction  there- 
of belongs  to  the  supreme  judicial  court, 
Cary  v.  Daniels,  236. 

6.  So  of  an  action  by  an  owner  of 
salt  meadow,  situate  above  a  mill-dam, 
on  a  navigable  stream,  against  the  owner 
of  such  dam,  for  obstructing  the  natural 
ebb  of  the  tide,  and  thereby  injuring 
the  grass  on  such  meadow.  Turner  y. 
Blodgett,  240,  n. 

IQUITY. 

The  court  has  no  jurisdiction  in  equity 
in  cases  of  mere  mistake.  Gould  v. 
Gould,  274. 

2.  A.  died  Intestate,  leaving  B.,  a 
son,  and  C,  a  daughter,  his  only  law- 
ful heirs,  and  D.,  an  elder  illegitimate 
son,  who  had  always  been  recognized  by 
A.  as  a  lawful  child,  and  had  lived  in 
A.'s  family  during  his  minority,^  and 
whose  illegitimacy  was  not  known  nor 
suspected  by  the  lawful  heirs,  nor 
shown  to  have  been  known  by  himself. 
D.  claimed  one-third  of  A.^s  real  estate, 
and  gave  to  B.  a  quitclaim  deed  of  all 
his  interest  in  the  estate ;  for  which  B. 
gave  him  a  promissory  note  :  After 
I).*s  death,  B.  took  up  the  note,  and 
gave  one  payable  to  D.'s  widow,  who 
waB  his  executrix  and  residuary  legv 


tee,  and  afterwards  paid  that  note,  in 
part,  by  transferring  to  the  widow  a 
note  of  J.,  which  was  payable  to  B. : 
J.  afterwards  took  up  that  note,  and 
gave  one  to  the  widow  payable  to  her- 
self. B.  subsequently  discovered  the 
illegitimacy  of  D.,  and  filed  a  bill  in 
equity  agamst  the  widow  of  IK,  pray- 
ing for  a  decree  that  the  widow  had  no 
right  in  the  last  n^entioned  note,  and 
that  J.  should  pay  the  amount  thereof 
to  B.,  and  that  the  widow  should  give 
up  the  note  to  be  cancelled.  Hdd,  that 
all  the  transactions  set  forth  in  the  bill 
were  founded  on  mistake ;  that  no  trust 
arose  therefrom  in  favor  of  B.,  of  which 
cognizance  could  be  taken  under  ihe 
Rev.  Ste.  c.  81,  and  that  the  bill  must 
be  dismissed  for  want  of  jurisdiction  of 
the  matter  thereof.   R. 

3.  The  authority  given  to  the  court 
by  the  Rev.  Su.  c.  81,  ^  8,  and  c.  105, 
^  14,  to  hear  and  determine  in  equity 
all  suits  and  mattera  concerning  waste, 
where  there  is  not  an  adequate  remedy 
at  law,  extends  to  cases  of  teohntcid 
waste  only,  and  Bot  to  those  trespasses 
which  courts,  that  have  full  chancery 
powers,  restrain  by  injunction.  Attaquin 
V.  Fish,  HO. 

4.  The  authority  given  to  the  court, 
by  the  Rev.  Sts.  c.  81,  ^  8,  to  hear  and 
determine  in  equity  '*  all  cases  in  which 
there  are  more  than  two  parties  having 
distinct  interests,  which  cannot  be  just- 
ly and  definitively  decided  and  adjusted 
in  one  action  at  the  common  law,"  doea 
not  apply  to  a  case  where  one  is  charg- 
ed with  a  trespass  upon  land,  and  the 
question  is,  whether  the  land,  if  he  has 
no  title  to  it,  is  owned  by  certain  indi- 
viduals, as  tenants  in  common,  or  by  a 
municipal  corporation.    i6. 

5.  A  landlord  cannot  nuuntain  a  bill 
in  equity  to  suppress  a  nuisance  caused 
to  his  property  before  he  demised  it, 
and  eontinued  afterwards,  withoat  join- 
ing his  tenant  as  a  co-plaintiff.  Ingram 
ham  V.  Bunnell,  118. 

6.  A  party  is  not  entitled  to  an  in- 

i' unction  to  restrain  an  injury  caused  to 
lis  reversionary  interest  in  an  estate  by 
a  nuisance,  unless  such  injury  will  pro- 
bably be  irreparable,  or  cannot  be  com- 
pensated by  damages  recovered  in  a  suit 
at  law.     lb, 

7.  Where  a  bill  in  equity  is  brought, 
praying  for  an  injunction  to  suppress  a 
private  nuisance,  and  it  is  doubtful,  oq 
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the  eTidence,  whether  the  defendant  has 
not  a  good  defence  by  prescription  or 
estoppel,  the  court  will  not  order  a  per- 
petual injunction,  until  the  plaintiff  has 
established  his  right  to  redress  by  a 
trial  at  law.  In  such  case,  if  there  is 
no  Tslid  objection  to  the  bill,  and  there 
is  danger  of  irreparable  mischief,  the 
court  will  direct  an  issue  to  be  tried 
at  law,  and  will  order  a  temporary  in- 
junction to  restrain  the  defendant  in  the 
meantime.    lb. 

8.  An  owner  of  vacant  land,  which 
is  intended  for  house  lots,  is  not  entitled 
to  an  injunction  to  restrain  the  exercise 
of  an  offensive  trade  in  the  ricinity 
thereof,  whereby  its  value  is  diminish" 
sd.  Such  owner  has  a  complete  and 
adequate  remedy  at  law  for  the  injury 
so  caused.     Dana  v.  Valentine,  8. 

9.  Though  a  party  is  entitled,  upon 
a  bill  in  equity,  to  an  injunction  to  re- 
strain the  exercise  of  an  offensive  trade, 
80  near  to  bis  dwelling-house  as  to  be 
a  Duiaanca  to  him,  yet  if  it  be  doubtful 
on  the  evidence,  whether  he  who  causes 
the  nuisance  has  not  a  prescriptive 
right  to  exercise  the  trade  there,  the 
court  will  not  issue  such  injunction,  un- 
tfl  the  party  complaining  has  establish- 
ed his  right  to  redress  in  a  suit  at  law. 
ADd  the  court,  in  such  case,  will  not 
suspend  the  proceedings  on  the  bill  un- 
til a  trial  of  the  right  at  law,  and  issue 
a  temporary  injunction  to  restrain  the 
defendant  in  the  mean  time,  unless  there 
is  danger  of  irreparable  damage  to  the 
plaintiff.     lb. 

10.  A.  made  a  negotiable  note  to  B., 
payable  on  demand,  under  an  agree- 
ment that  it  should  be  placed  in  the 
hands  of  C,  to  be  by  him  returned  to 
B.,  or  returned  to  A.,  on  certain  condi- 
tions ;  B.  fraudulently  obtained  posses- 
sion of  the  note,  and  negotiated  it  six 
months  after  iu  date,  and  the  indorsee 
brooght  a  suit  thereon  against  A.,  who 
thereupon  filed  a  bill  in  equity,  pra^inff 
for  an  injunction  and  relief.  Aeld^ 
that  the  court  had  no  jurisdiction  in 
equity,  and  that  A.  had  an  adequate  and 
complete  remedy  at  law.  Pool  v.  Lloyd^ 
525. 

11.  When  a  bill  in  equity  seeks  spe- 
cial and  genera]  relief,  and  also  a  dis- 
covery, and  relief  is  the  principal  ob- 
ject, and  discovery  is  sought  merely 
as  incidental  to  the  relief,  if  the  plain- 


tiff shows  no  title  to  the  relief  sought, 
a  demurrer  lies  to  the  whole  bill.     Ih. 

ERROB. 

When  a  defendant  is  found  guiHy,  ge- 
nerally, on  an  indictment  which  charges 
him,  m  one  count,  with  entering  a 
dwelling-house  in  the  night  time  of  a 
certain  day,  with  intent  to  commit  a 
larceny,  and,  in  another  count,  with  a 
larceny  on  the  same  day  in  the  same 
dwelling-house,  and  he  is  sentenced  to 
a  greater  punishment  than  is  warranted 
by  law,  either  for  such  entry  or  for 
mere  larceny  in  a  dwelling-house ;  the 
court  cannot,  on  a  writ  of  error,  pre- 
sume that  one  and  the  same  offence  only 
is  charged  in  the  indictment.  Carlion  y. 
CommontoeaUhf  539. 

2.  So  when  a  defendant  is  found 
giiilty,  generally,  on  an  indictment, 
which  charges  him  with  adultery,  on 
three  different  days,  with  a  woman  of 
one  name,  and  on  a  different  day, 
with  a  woman  of  another  name,  and 
he  is  sentenced  to  a  greater  pnnish- 
ment  than  is  warranted  by  law  for  a 
single  act  of  adultery ;  the  court  can- 
not, on  a  writ  of  error,  presume  that  a 
single  offence  only  was  charged  in  the 
indictment.  Booth  v.  Commonwealth^ 
535. 

ESTOPPEL. 

A  tenant  in  a  real  action  is  not  e»- 
topped  to  set  up  a  title  by  disseizin,  by 
reason  of  his  having  relied,  as  one 
ground  of  his  title,  upon  a  deed  which 
was  found  not  to  convey  the  demanded 
premises.  Melvin  v.  Proprietors  of  Locks 
and  Canals  J  15. 

2.  Where  owners  of  adjoining  lands, 
intending  to  establish  the  divisional 
line  according  to  the  true  boundary, 
agree  by  parol  on  a  line,  that  does  not 
conform  to  such  boundary,  and  afler- 
wards  hold  possession,  according  to 
such  conventional  line,  such  agreement, 
so  made  by  mistake,  and  the  possession 
under  it,  do  not  estop  the  party  who 
has  suffered  by  the  mistake,  from  as- 
serting his  title  to  the  land  that  lies  be- 
tween the  true  boundary  line  and  such 
conventional  line,  and  recovering  the 
same  in  a  real  action  seasonably  brought, 
especially  if  the  tenant  in  such  ac- 
tion has  not  made  improvements  on 
the  demanded  premises  of  greater  value 
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than  the  land  without  the  improvements, 
and  for  which  he  is  not  entitled  to  re- 
cover of  the  demandant.  Tolman  v. 
Sparhawk,  469. 

3.  A.  and  B.,  owners  of  adjoining 
land,  intending  to  establish  the  divis- 
ional line  according  to  the  true  bound- 
ary, agreed,  by  parol,  on  a  line  that 
did  not  conform  to  such  boundary,  and 
afterwards  held  possession  according  to 
such  conventional  line :  B.  sold  his  land 
to  C.  ;  before  the  sale,  A.  stated  to  C. 
that  the  land  which  he  (At)  claimed 
was  bounded  by  said  conventional  line, 
between  him  and  B.,  and  that  he  did 
i.uL  c"..Lun  "iM  votiw  vIklI  Vuie,  After  the 
sale  to  C,  he  made  improvements  on 
the  land  next  to  such  conventional  line, 
with  the  knowledge  of  A.,  who  was 
often  present,  and  pointed  out  said  line, 
without  expressing  any  dissent  to  C.*8 
proceedings,  or  giving  notice  that  he 
bad  any  claim  to  said  land.  A.  after- 
wards discovered  that  said  conventional 
line  was  not  the  true  dividing  line,  and 
that  C.  was  in  possession,  as  B.  had 
been,  of  a  piece  of  land  which,  accord- 
ing 10  the  true  line,  belonged  to  him 
(A.),  !  ].:  "j  :  '(rought  a  writ 
of  entry  against  C,  to  recover  the  land 
between  the  true  line  and  said  conven- 
tional line.  Held^  that  A.  was  not  es- 
topped to  claim  this  land  of  C,  as  A. 
hsid  acted  under  a  mere  mistake,  with- 
out fraud  or  gross  negligence.  Brew- 
er V.  Boston  and  Worcester  Rail  Road 
Corporation^  479. 

EVIDENCE. 

On  the  trial  of  A.,  for  suborning  B. 
to  commit  perjury  on  a  former  trial  of 
A.,  for  another  offence,  a  witness  testi- 
fied that  B.,  on  that  former  trial,  swore 
that  he  came  from  L.,  as  a  witness  on 
that  trial,  in  consequence  of  a  letter 
written  to  him  by  A.  Hdd,  that  al- 
though this  was  not  evidence  that  A. 
wrote  such  letter  to  B.,  yet  it  was  evi- 
dence that  B.  so  testified  in  the  presence 
of  A.,  and  as  A.  thereby  had  an  op- 
portunity to  prove,  but  did  not  prove, 
on  the  trial  for  suborning  B.,  in  what 
manner,  or  by  whose  agency,  B.  came 
from  L.,  such  tesiimony  of  B.  might 
be  considered  by  the  jury,  in  connexion 
with  tl)e  other  evidence  in  the  case. 
CommonwtaUk  v.  Douglass ^  241. 

2.  An  averment,  in  an  indictment  for 
a  riotous  assault  upon  an  officer,  in  the 


lawful  discharge  of  the  duties  of  his 
office,  that  he  was  in  the  service  of  a 
legal  precept,  and  had  A.  in  his  custo- 
dy as  a  prisoner,  to  be  examined  on  a 
charge  of  larceny,  is  supported  by  proof 
that  the  officer  was  in  the  service  of  a 
legal  precept,  and  had  A.  in  his  custody 
as  a  prisoner,  to  be  examined  on  a 
charge  of  larceny  in  another  state,  and 
of  being  a  fugitive  from  justice.  Com- 
monwealth  v.  Tracy ^  536. 

3.  On  the  trial  of  an  indictment  for  a 
riotous  assault  upon  an  officer,  while 
serving  a  legal  precept  on  A.,  who 
was  charged  with  larceny  in  another 
state,  and  with  being  a  fugitive  from 
justice,  the  defendants  cannot  introduce 
evidence  that  B.,  who  claimed  the  cus- 
tody of  A.  as  a  fugitive  slave,  had  de- 
clared, and  that  the  officer  knew  B.  had 
declared,  that  A.  had  not  committed 
larceny,  and  that  the  charge  was  made 
merely  for  the  purpose  -of  getting  A. 
into  custody,  so  that  he  might  the  more 
easily  be  carried  home.     lb. 

4.  A  Boston  pilot  offered  his  ser- 
vices to  S.,the  master.of  a  vessel  bound 
into  Boston  harbor,  and  S.  did  not  ac- 
cept them;  the  pilot,  subsequently, 
claimed  pilotage  fees  of  S.,  and  they 
both  went  before  a  commissioner  of  pi- 
lotage, and  submitted  the  claim  to  his 
decision  :  S.  stated  to  the  commission- 
er, that  he  was  a  stranger,  &c.,  and 
that  when  he  approached  the  harbor  he 
had  a  pilot  on  board,  whom  he  had 
paid.  R.  was  afterwards  indicted  and 
tried  for  underuking  to  pilot  S.'s  vessel 
into  the  harbor ;  and  on  the  trial,  the 
statement  made  by  S.  to  the  commia- 
eioner  was  offered  in  evidence  against 
R.  Ucldy  that  it  was  inadmissible. 
CommonweaUh  v.  Rkketson^  412. 

5.  When  a  jury,  after  a  cause  is 
committed  to  them,  and  they  have  gone 
out,  returs  and  make  an  inquiry  of  the 
court,  as  to  a  fact,  it  is  within  the  dis- 
cretionary power  of  the  court  to  admit 
testimony  respecting  the  matter  of  such 
inquiry.    lb, 

6.  In  an  action  against  an  officer, 
who  had  attached  real  estate,  before 
the  passing  of  Su  1838,  c.  186,  for 
omitting  to  deposit  in  the  clerk's  office 
a  copy  of  the  writ,  &c.,  within  three 
days,  whereby  the  attachment  was  lost, 
the  mere  fact,  that  he  deposited  such 
copy,  &c.,  in  the  clerk's  office,  on  the 
sixth  day  after  the  attachment,  is  not 
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eridence  that  he  promised  the  attach- 
ing  creditor  to  do  it  within  three  days. 
Goodnow  T.  Willard,  517. 

7.  Where  one,  who  has  been  arrest- 
ed on  a  search  warrant,  and  carried 
before  a  magistrate,  and  discharged, 
brings  an  action  of  trespass  against  the 
officer,  who  justifies  under  the  warrant, 
he  may,  for  the  purpose  of  showing 
that  the  officer  was  not  justified  by  the 
warrant,  give  evidence  that  the  goods 
seized  on  the  warrant  did  not  come 
within  the  description  of  those  for  which 
the  officer  was  directed  to  search  ;  but 
he  cannot,  for  such  purpose,  give  evi- 
dence that  the  goods  so  seized  were  not 
those  which  were  in  ,the  miod  of  the 
eomplainant,  when  he  made  the  com- 
pbint  and  obtained  the  warrant.  Stone 
T.  Dana,  96. 

^.  Where  one  state  court  is  abolish- 
ed, and  its  jarisdiclion  is  transferred  to 
another  court,  the  clerk  and  presiding 
jodg^  of  the  latter  court  are  compe- 
tent to  authenticate  the  records  of  the 
former,  in  the  manner  prescribed  by 
the  aet  of  congress  of  May  26th,  1790, 
io  as  to  make  them  admissible  in  evi- 
dence in  the  courts  of  another  state. 
And  where  such  clerk  puts  his  attesta- 
tion to  a  transcript  of  a  judgment  of 
the  former  coart  in  another  state,  and 
anoexes  thereto  the  seal  of  the  latter 
floart,  and  the  presiding  judge  of  that 
eovrt  annexes  thereto  his  certificate 
that  such  attestation  is  in  due  form, 
and  that  the  former  court  is  abolished, 
and  its  jurisdiction,  records,  and  pro- 
eeedings  transferred  to  the  latter  court, 
neh  certificate  is  prima  facie  evidence 
of  the  conectness  and  sufficiency  of 
the  attestation  of  such  clerk,  and  makes 
the  record,  so  authenticated,  admissible 
in  evidence  in  this  state,  under  the 
Rev.  Sts,  c.  94,  6  57.  Capen  v.  Emery, 
4%. 

9.  In  the  trial  of  an  action  by  a  mort- 
gagee, against  a  town  clerk,  for  not  re- 
cording a  mortgage  of  personal  pro- 
perty, so  that  the  property  was  at- 
tached, and  sold  on  execution,  by  the 
Bortgagor^s  other  creditors,  the  plain- 
tiff introduced  the  deposition  of  the 
Bxntgagor,  taken  under  a  commission, 
in  which  he  deposed  that  he  delivered 

VOL.  vn.  —  NO.  IV. 


the  mortgage  to  the  defendant,  to  be 
recorded,  and  paid  him  his  fees,  &c. 
The  defendant  had  filed  a  cross-interro- 
gatory, asking  the  deponent  when  he 
was  first  informed  that  the  mortgage 
was  not  recorded  —  what  steps  or  meas- 
ures he  took  relating  to  the  same  — 
whether  he  made  any  communication  to 
the  mortgagee,  respecting  the  mortgage 
not  being  recorded  —  and  what  direc- 
tions he  received  from  the  mortgagee, 
in  consequence  of  such  communication. 
A  part  of  the  deponent^s  answer  was, 
that  he  informed  the  mortgagee  that 
the  property  was  lost  through  the  care- 
lessness of  the  defendant,  and  that 
there  was  no  way  to  recover  it  from 
the  attaching  officer,  as  the  mortgage 
was  lost,  and  there  was  no  copy  of  it; 
that  he  also  told  itie  mortgagee,  that  he 
(the  deponent)  considered  the  defend- 
ant holden  for  the  payment  of  it,  or 
bound  to  make  it  good  ;  that  the  mort^ 
gagee  replied,  that  he  did  not  wish  to 
go  to  law ;  and  that  nothing  more  was 
then  said  or  done  about  it.  Held,  that 
this  part  of  the  deponent's  answer  was 
admissible  in  evidence  against  the  de- 
fendant. Held  also,  that  the  defendant 
was  rightly  permitted  to  give  in  evi- 
dence, for  the  purpose  of  discrediting 
the  deponent,  a  letter  written  by  him,  a 
short  time  before  the  mortgaged  pro- 
perty was  sold  on  execution,  to  one  of 
his  creditors,  who  had  attached  it,  say- 
ing that  he  should  be  in  no  haste  to 
pay  the  debt,  and  would  pay  no  cost, 
and  threatening  the  creditor  with  trou- 
ble, if  he  should  dare  to  sell  the  pro* 
perty  on  execution.  Perkins  v.  Adams, 
44. 

10.  Where  a  defendant  is  served 
with  notice  to  produce  his  books  on 
the  trial,  and  he  refuses  so  to  do,  his 
:  pass  books,  containing  an  account  of 
his  dealings  with  the  plaintifif,  in  which 
the  entries  were  made  by  two  of 
his  clerks,  and  were  always  open  to 
his  inspection,  are  admissible  in  evi- 
dence against  him,  on  the  testimony 
of  one  of  his  clerks,  that  the  entries, 
therein  made  by  himself  were  accurate, 
and  on  proof  that  the  other  clerk  is  not 
within  the  jurisdiction  of  the  court. 
Coolidge  V.  Brigkam.  68. 

26 
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Trial  or  Greknleaf. — In  the  course 
of  the  last  month,  the  supreme  judicial 
court  of  Massachusetts  have  been  en- 
gaged in  the  trial  of  two  capital  cases, 
at  Boston.  One  of  them  was  broken 
off  and  has  been  continued,  on  account 
of  the  absence  of  a  material  witness,  and 
we  can  give  no  account  of  it  at  present. 
The  other,  although  not  attended  by 
anything  remarkable,  was  interesting 
and  instructive,  as  trials  which  iuTolve 
the  life  of  a  human  being  always  are. 
The  facts  were  briefly  these :  — 

Charles  Greenleaf  was  a  teamster  in 
the  employment  of  the  Roxbury  Lead 
Company.  His  course  of  business  was 
to  bring  in  lead  and  carry  out  manure, 
which  is  used  in  the  manufacture  of 
white  lead.  On  Saturday,  June  1st,  in 
the  latter  part  of  the  afternoon,  he  was 
at  Staplea^s  stable,  in  Portland  street, 
to  get  a  load  of  manure.  The  manure 
was  kept  in  an  opening  or  vault  under 
the  stable  floor.  James  Grorman  was  a 
laborer  in  search  of  emplojrment.  He 
came  into  the  stable  as  Greenleaf  was 
there  and  asked  for  a  iob.  Greenleaf 
told  him  he  would  pay  him  twenty-five 
cents  if  he  would  get  down  and  throw 
out  enough  manure  to  load  his  wagon. 
Gorman  got  down,  and  began  1o  throw 
out,  but  did  not  do  it  very  skilfully.  He 
soon  became  weary,  came  out  from 
the  vault,  and  said  he  would  give  up  the 
job.  He  demanded  ninepence  for  what 
he  had  done,  which  was  refused  by 
Greenleaf,  on  the  ground  that  he  had 
engaged  to  give  him  twenty-five  cents 
for  throwing  out  a  load,  and  that  he 
should  not  pay  him  anything  unless  he 
did  the  whole.  Gorman  became  dissat- 
isfied, and  used  much  threatening  and 
profane  language.  It  was  agreed  to 
refer  the  matter  in  dispute  ;  and  it  was 
referred  to  one  of  the  ostlers,  and  sub- 


sequently to  another  person,  who  was 
casually  at  the  stable,  both  of  whom 
decided  against  Grorman.  He  was  not 
satisfied,  however,  but  left  the  stable. 
He  returned  in  a  few  minutes  and  re- 
newed his  demand.  Greenleaf,  who 
was  then  in  the  vault  engaged  in  throw- 
ing up  the  manure  to  complete  the  load, 
told  him  that  if  he  would  take  hold  and 
throw  out  a  lead,  he  would  pay  him  the 
twenty-five  cents  as  agreed.  This  he 
declined,  and  renewed  his  violent  lan- 
guage, saying,  among  other  things, 
"  God  damn  you,  PU  fix  you."  He 
lingered  around  the  stable  a  few  min- 
utes, Grreenleaf  still  throwing  out  the 
manure :  while  in  this  situation,  it  was 
proved  that  he  told  one  of  the  ostlers, 
that  he  feared  Gorman  might  throw  a 
brickbat,  and  break  his  own  head  or  the 
leg  of  one  of  his  horses,  and  asked  the 
ostler  to  keep  an  eye  on  him.  Gorman 
left  the  stable,  and  went  into  Portland 
street,  near  Hanover  street,  and  re- 
mained on  the  watch,  walking  up  and 
down.  After  Greenleaf  had  completed 
his  load,  and  Gorman  had  left  the 
stable,  the  former  expressed  his  fears 
to  the  ostler,  that  the  latter  would  attack 
him  in  the  street.  One  of  them  advised 
him  to  defend  himself  with  the  but  end 
of  his  whip.  He  said  he  had  some- 
thing better,  and  went  to  his  wagon 
box  and  took  a  wooden  stick  or  club, 
called  a  lead  plug,  made  of  maple,  about 
two  feet  long  and  an  inch  and  a  half  to 
an  inch  and  a  quarter  thick,  and  eaid  he 
would  use  this.  This  stick  he  always 
had  in  his  wagon,  and  was  used  as  a 
core  or  nucleus  for  lead  plate  to  be 
rolled  around.  They  looked  at  it  and 
said  it  would  be  a  good  thing.  It  was 
also  sworn  to  by  one  of  the  witnesses 
on  the  part  of  the  defence,  that  the  pris- 
oner carried  the  club  in  his  hand  when 
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he  left  the  yard .  He  soon  left  the  yard, 
tarned  to  the  left,  and  went  down 
Portland  street,  and  up  Sudbury  street. 
The  deceased  followed  him.  As  he  was 
passing  by  the  stable  in  pursuit,  one  of 
the  ostlers  said  to  him,  in  a  jeering  tone, 
*'  What  a  suck."  To  which  he  repUed, 
**  By  Jasus,  V\l  have  him."  The  ostler, 
anticipating  an  encounter,  followed  im- 
mediately after. 

As  to  the  encounter  in  Sudbury  street, 
there  were  conflicting  statements.  The 
only  facts  beyond  dispute  were,  that 
the  prisoner  struck  the  deceased  three 
blows,  one  on  the  arm  and  two  on  the 
head,  by  which  his  skull  was  badly 
fractured.  He  lingered  for  some  hours 
in  a  state  of  insensibility,  and  died  early 
on  Sunday  morning.  The  prisoner  was 
indicted  for  murder. 

The  defence  was  conducted  by  George 
S.  Hillard  and  E.  G.  Dudley.  Samuel 
D.  Parker  appeared  for  the  govern- 
ment. The  case  was  conducted  on 
both  sides  with  much  ability  and  cour- 
tesy. The  closing  argument  of  Mr. 
Hillard  was  one  of  great  power  and 
beauty.  .His  discussion  of  the  legal 
points  involved  displayed  his  usual 
acuteness  and  discrimination,  while,  in 
the  elegance  of  his  style,  clearness  of 
enunciation  and  force,  his  address  to 
the  jury  won  for  him  high  credit.  As 
there  has  been  no  full  report  of  his  re- 
marks, we  take  occasion  to  preserve 
them  in  our  pages. 

After  the  evidence  was  closed,  Mr. 
Hillard  addressed  the  jury  as  follows  : 

I  need  not  urge  it  upon  you,  that  this 
ease  requires  the  conscientious  exercise 
of  your  best  powers  of  reason  and  analy- 
sis. To  deem  this  necessary  would  be 
doing  injustice  to  you,  and  betraying 
ao  ign9rance  of  one  of  the  primal  ele- 
ments of  humanity.  A  question  of  life 
and  death  is  always  one  of  such  solemn 
responsibility  that  we  cannot  fail  to 
bring  to  its  consideration  our  highest 
£unilties,  both  moral  and  intellectual. 
It  quickens  the  dullest  mind  into  active 
life  :  it  restores,  for  a  time,  to  its  natu- 
ral functions,  the  conscience  which  the 
wear  and  tear  of  common  life  had  sear- 
ed and  paraljrzed.  No  matter  how  hum- 
ble the  individual  may  be  who  awaits 
his  doom  at  your  hands :  no  matter 
what  nameless,  homeless  outcast  he 
may  be ;  the  simple  fact  that  a  human 
life  hangs  trembling  in  the  scales  which 
;on  hold,  is  one  to  whose  silent  im- 


pressiveness  the  most  eloquent  lips  can 
add  nothing.  Capital  triaJs  are  not,  un- 
fortunately, of  very  rare  occurrence ; 
yet,  as  death  itself,  though  the  most 
common  is  the  most  awful  of  events,  so 
these  trials,  with  which  the  image  of 
death  is  associated,  never  grow  familiar 
by  repetition.  Their^solemn  significance 
is  not  staled  by  age  or  withered  by 
custom.  Their  successive  recurrence 
does  not  lessen  that  deep  and  painful 
responsibility  which  rests  upon  all  who 
take  part  in  them;  whether  judge,  juror, 
advocate  or  witness. 

There  are  some  elements  in  the  pre- 
sent case  which  must  deepen  those 
emotions  to  which  the  duty  imposed 
upon  you  inevitably  gives  birth.  The 
prisoner  at  the  bar  belongs  not  to  that 
class  from  which  the  murderer  and  the 
felon  are  usually  drawn.  He  is  not  one 
of  those  houseless,  wandering  outlaws, 
to  whom  the  world  and  the  world's 
law  are  alike  hostile,  whose  life  is  a 
war  against  society,  whom  the  industry 
of  others  supports,  and  whose  daily 
food  is  the  wretched  bread  of  guilt,  up- 
on whose  hardened  faces  the  impress  of 
a  profligate  life  is  visibly  stamped  and 
who  have  countenances  like  curses ;  nor 
is  the  act  which  brings  him  before  you 
to-day,  the  natural  and  appropriate  close 
of  a  long  career  of  violence  and  crime* 
On  the  contrary,  it  is  in  evidence  before 
you  that  his  life  has  been  irreproachable 
from  his  youth,  upwards ;  that  he  is  a 
man  respectable  and  respected  ;  indus- 
trious, temperate,  and  trustworthy,  the 
father  of  a  family,  the  member  of  a 
christian  churchy  His  position  has  been 
humble,  and  his  life  has  been  one  of 
daily  toil ;  but  he  has  dignified  his  call- 
ing by  the  faithful  discharge  of  all  its 
duties  ;  he  has  adorned  his  modest  sta- 
tion by  the  exercise  of  those  substantial, 
firm- textured  virtues,  which  are  the  ele- 
ments of  national  prosperity,  and  the 
best  security  for  the  permanence  of 
those  institutions  which  we  so  much 
value.  His  days  have  glided  b^  in 
tranquil  industry,  and  the  sleep  of  mfto- 
cence  has  nightly  visited  his  pillow. 
He  has  given  to  society  those  pledges 
which  are  ever  most  effectual  in  re- 
straining lawless  impulses.  The  strong, 
sweet  ties  of  domestic  life  were  wound 
around  him,  to  draw  him  to  what  was 
good,  to  withhold  him  from  what  was 
evil.  By  no  slow  gradations,  by  no 
gradual  declensions,  but  at  one  fatal 
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plunffe,  be  has  fallen  from  the  place 
which  he  held.  By  one  rash  act,  he 
has  put  in  peril  all  the  accumulated 
harvest  of  a  blameless  life.  By  one 
blow,  he  has  shattered  into  fragments 
that  goodly  fabric  of  happiness  and  re- 
spect which  long  years  had  helped  to 
rear.  In  one  moment,  in  the  twinkling 
of  an  eye,  the  yawning  abyss  has  been 
opened,  upon  whose  brink  he  stands. 

How  sudden,  how  fearful  is  the 
change  which  has  come  upon  him.  But 
yesterday  he  was  enriched  with  all  that 
makes  life  desirable,  wife,  children, 
friends,  health,  peace,  competence, 
good  name,  the  past  unregretted,  the 
niture  sure.  And  now  his  portion  is 
the  dungeon's  gloom,  the  bitter  pangs 
of  self-reproach,  the  whips  and  stings 
of  remorse,  the  slow  torture  of  suspense, 
fears  that  chill  the  blood,  the  possibility 
of  a  felon's  death.  Your  hearts  are  of 
flesh,  and  must  bleed  in  sympathy  for 
your  brother  man,  whatever  may  be  the 
result  to  which  your  understandings 
compel  you  to  come. 

The  present  case  teaches  one  of  those 
striking  lessons  which  the  experience  of 
life  so  oflen  gives.  There  is  uo  elo- 
quence, like  the  eloquence  of  events. 
No  tongue  of  man  can  add  anything  of 
impressiveness  to  the  warning  voice, 
with  which  the  fatal  transaction  of  the 
first  of  June  addresses  us.  It  rebukes 
the  indulgence  of  lawless  passions  with 
a  power  to  which  no  preacher's  lips 
can  hope  to  attain,  for  the  voice  with 
which  it  speaks  is  the  voice  of  God  ; 
and  it  speaks  to  us  alii  We  are  all  ex- 
posed to  insult  and  outrage,  and  every 
man  who  lifts  his  hand  to  avenge  the 
one,  and  repel  the  other,  puts  in  peril 
all  that  my  client  has  done.  He  must 
be  prepared  to  assume  all  the  possible 
consequences  of  his  act.  I  trust  that 
this  lesson  will  not  be  lost  upon  any  one 
of  those  who  now  hear  me.  If  within 
the  sound  of  my  voice  there  be  any  One, 
any  young  man,  who  prides  himself  up- 
on the  virtues  of  a  barbarous  age,  up- 
on being  jealous  in  quarrel,  prompt  to 
avenge,  and  quick  to  obey  the  sugges- 
tions of  hot  blood,  who  spurns  the  slow 
protection  of  the  law  and  rights  wrong 
with  his  owji  hand,  let  him  take  warn- 
ing by  what  he  has  here  seen  and  heard, 
by  this  new  illustration  of  that  great 
truth,  that  evil  shall  hunt  the  violent 
man  to  overthrow  him,  and  that  the 
^nd  of  all  these  things  is  death. 


Pardon  me  if  I  add  one  word  as  to 
my  own  relation  to  my  client  in  this 
case.    My  duty  is  to  throw  over  him, 
as  far  as  I  may,  the  protection  of  the 
law.     I  come  here  to  defend,  not  to 
justify  him.    The  law  is  just  and  mer- 
ciful; it  has  a  tender  regard  for  the 
infirmities  of  our  nature ;   it    pardons 
something  to  the  weakness  of  human- 
ity.     It  holds  up  no  ideal,   fantastic^ 
extraTagaut  standard  of  excellence.    I 
must  procure  the  acquittal  of  my  client, 
if  I  procure  it  at  all,  by  the  application 
of  known  principles  of  law  to  the  facts 
of  the  case.    But  should  I  say  that  I 
approved  his  course,  should  I  commend 
it  to  the  imitation  of  others  in  similar 
circumstances,  I  should  fiedl  in  that  al- 
legiance to  truth,  which  is  paramount 
even  to  my  duty  to  him.     I  regret  that 
that  fatal  blow  was  CTcr  struck.      I 
would  that    the   prisoner    had    taken 
counsel  of  his  patience  and  not  of  his 
passions.    I  would  that  consideration, 
like  an  angel,  had  come,  and  arrested 
that  descending  arm.     I  have  no  sym- 
pathy with  the  code  of  violence,  in 
whatever  form,  or  under  whatever  cir^ 
cumstances  it  promulgates  its  bloody 
edicts  —  whether  it  gilds  and  decorates 
a  deliberate  murder  with  the  grim  punc- 
tilios of  a  duel,  or  commands  a  wrong 
or  an  insult  to  be  avenged  on  the  spot 
with  an  armed  hand.     Its  legitimate  ex- 
positors are  pistols,  and  bowie-knives, 
ruffian    brawls,    noon-day  encounters, 
street  afirays    with   deadly    weapons, 
scenes  which  make  this  fair  earth  a  hell 
and  turn  men  into  fiends.    I  prefer  the 
milder  mood  of  peace,  which  prescribes 
forbearance,  and  long-sufifering,  and  the 
sofl  answer  that    turns  away  wrath, 
that  disarms  anger  by  gentleness,  and 
which,  above  aU,  reverences  in  every 
human  form  the  image  of  God,  and  re- 
coils with  horror  from  the  thought  of 
breaking  into  the  bloody  house  of  life. 

I  trust  that  it  is  not  improper  for  me 
to  state  that  the  regret  which  I  feel  is 
but  a  faint  reflection  of  that  which  is 
felt  by  my  client,  and  this  you  might 
have  legitimately  inferred  from  the  eri- 
dence  as  to  his  character  which  we  have 
produced.  If  deep  regret,  if  bitter  re- 
morse, if  wasting  sorrow  could  restore 
the  life  that  he  took,  you  would  not  be 
sitting  in  judgment  upon  him  here  to- 
day. Could  the  web  of  the  past  be  un- 
ravelled, could  the  parties  be  replaced 
in  the  position  in  which  they  were  when 
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both  were  alive,  not  for  worlds  would 
the  prisoner  have  strack  the  blow  which 
bfts  had  for  him  such  serious  and  may 
have  such  tremendous  consequences. 

The  duty  imposed  upon  your  under- 
standings is  less  ardeous  than  often  falls 
to  the  lot  of  juries  in  capital  cases.  In 
the  first  place,  there  is  no  question  that 
&  homicide  has  been  committed,  and  in 
^he  next  place,  there  is  unfortunately 
DO  question  that  the  prisoner  at  the  bar 
Vi  the  party  by  whom  it  was  committed. 
His  hand,  alas, is  red  with  his  brother's 
blood,  and  all  the  rain  in  the  sweet  hea- 
ven cannot  wash  out  that  crimson  stain. 
You  are  spared  the  painful  task  of  ex- 
tracting the  truth  from  a  mass  of  con- 
flicting evidence  and  inclining  the  scale 
towards  life  or  death,  according  as  the 
weight  preponderates.  Your  duty  is 
to  assign  to  the  act  of  homicide  its  dis- 
tinctive character ;  whether  murder, 
manslaughter,  or  justifiable  homicide ; 
considerations  of  law  and  fact  combine 
to  make  op  this  result,  and  the  court 
wfll  afibrd  you  its  assistance. 

Mr.  Hillard  then  proceeded  to  call 
the  attention  of  the  jury  to  those  gen- 
eral principles  which  prevailed  in  all 
criminal  cases.  That  the  innocence  of 
the  prisoner  was  to  be  presumed,  and 
that  he  was  entitled  to  the  benefit  of  a 
doubt  The  government  were  obliged 
in  all  cases  to  prove  the  indictment  sub- 
stantially as  charged.  He  enlarged 
upon  the  difiference  in  this  respect  be- 
tween civil  and  criminal  cases ;  that  the 
former  might  be  decided  by  a  mere  pre- 
ponderance of  evidence  but  not  the  lat- 
ter. Another  rule  was  that  where  the 
conduct  of  the  party  accused  was  sus- 
ceptible of  two  interpretations,  one  more 
anid  one  less  favorable,  he  was  entitled 
to  the  benefit  of  the  more  fav<»able  con- 
itroction. 

Mr.  Hillard  then  proceeded  to  an  ex- 
amination of  the  legal  principles  appli- 
cable to  this  case.  Honucide  was 
either  murder — manslaughter,  or  exten- 
oated  faomidide — or  excusable  homicide. 
The  essence  of  murder  was  the  malice 
aforethought.  Malice  was  either  ex- 
presB  or  implied.  Express  malice  was 
malice  as  commonly  understood.  Im- 
plied malice  was  a  le^al  phrase  applied 
often  to  a  state  of  things  when  there 
was  DO  intention  to  kill.  Implied  mal- 
ice waft  loosely  defined  at  common  law, 
if  defined  at  all.  The  vague  and  figu* 
rative  definition  given  by  Mr.  Justice 
Foster,  of  what  was  propounded  as  a 


legal  proposition,  furnished  no  sure  test. 
The  court  were  supposed  to  instruct  the 

i'ury  that  certain  circumstances  in  a 
lomicide  brought  it  within  the  definition 
of  implied  malice.  But  in  point  of  fact, 
it  is  an  inference  from  the  circumstances 
of  the  case,  to  be  drawn  by  the  jury. 
It  was  after  all  a  question  of  intent  to 
kill,  evidenced  either  by  deliberate  ma* 
lice  aforethought,  or  by  such  conduot 
as  shows  that  in  a  man  of  average  under- 
standing and  under  an  average  state  of 
feeling,  the  prospect  of  killing  must  have 
been  present  to  his  mind. 

Manslaughter  is  homicide,  voluntary 
but  extenuated,  committed  in  a  state  of 
provocation  arising  from  a  sufi!ieient 
cause ;  or  involuntary,  not  excused  as 
being  occasioned  by  mere  misadven- 
ture. 

The  presence  or  absence  of  implied 
malice  is  a  fact  to  be  settled  from  a  va- 
riety of  considerations,  such  as  the  pre- 
vious character  of  the  party,  the  pro- 
portion between  the  provocation  and 
the  resentment,  the  weapon  used,  &c. 
Many  authorities  were  cited  to  support 
and  illustrate  these  propositions. 

The  character  of  the  prisoner  was  of 
importance  to  be  considered  in  this  con- 
nexion. Good  character  would  not  avail 
in  cases  where  there  was  no  doubt  as  to 
the  ofifenee,  and  as  to  its  character.  A 
murder  is  not  extenuated  by  evidence  of 
a  previously  amiable  temper,  nor  theft, 
by  proof  of  a  previously  honest  life. 
But  where  the  act  is  of  a  doubtful  char- 
acter, as  here,  the  evidence  of  previous 
good  character  may  go  towards  inclin- 
ing the  jury  to  give  it  the  most  favorable 
construction.  This  benefit  every  pris- 
oner was  entitled  to  receive,  as  the 
reward  of  a  good  life.  Here  the  pris- 
oner's character  was  very  high. 

In  approaching  the  (hcts  of  the  case, 
they  might  be  divided  into  two  classes, 
those  which  happen^  before  the  colli- 
sion of  the  parties  in  Sudbury  street, 
about  which  there  was  no  discrepancy, 
and  those  which  took  place  at  the  time 
of  the  collision,  about  which  there  was 
much  discrepancy. 

As  to  the  former,  it  appeared  that  the 
deceased  had  been  hired  by  the  prisoner 
to  do  some  work,  for  which  he  was  to 
be  paid  when  completed  ;  that  he  partly 
penoimed  his  undertaking  and  declined 
to  finish  it ;  that  he  demanded  propor- 
tionate payment  for  what  he  had  done, 
and  was  refused  by  the  prisoner ;  that 
a  quarrel  arose,  and  it  was  left  to  an 
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ostler  at  the  stable,  and  another  person 
vfho  happened  to  be  there,  to  decide 
ivhether  he  should  be  paid  anything, 
who  both  decided  against  the  claim  of 
the  deceased.  He  was  dissatisfied,  and 
Towed  vengeance,  with  much  passion 
and  profane  language,  and  finally  left 
the  stable  in  that  state  of  mind,  and  re- 
mained a  short  distance  on  the  watch. 
The  prisoner,  who  was  a  teamster  and 
had  a  team  with  him,  expressed  appre- 
hension lest  the  deceased  should  do  him 
or  his  team  some  injury,  and  requested 
the  ostlers  to  keep  watch  of  him.  One 
of  the  ostlers  advised  him,  in  case  of  an 
attack,  to  repel  it  with  the  but-end  of 
his  whip-handle,  and  that  the  prisoner 
then  produced  a  lead  plug  which  he  had 
wiih  him  in  his  wagon-box,  and  said 
that  was  a  better  thing  to  defend  himself 
with.  That  the  ostlers  approved  of  it 
and  advised  him  to  use  it,  and  that  he 
left  the  stable  with  the  club  in  his 
hands.  The  deceased  immediately  fol- 
lowed him  and  overtook  him  in  Sudbury 
street.  The  prisoner,  so  far,  had  been 
entirelj  in  the  right.  The  deceased 
had  legally  no  claim  for  the  part  per- 
formance of  a  contract  which  was  entire. 
Had  the  prisoner  paid  the  demand,  it 
was  in  evidence  that  it  would  have  been 
allowed  him  in  account  by  his  em- 
ployer, and  consequently  he  was  actu- 
ated by  no  selfish  motives,  but  simply 
by  a  regard  to  his  employer's  interests. 

He  had  various  motives  urging  him 
to  a  strenuous  defence  against  the  de- 
ceased. In  the  first  place  to  defend  his 
own  person  ;  in  the  next  place  to  defend 
the  team  which  was  his  employer's  pro- 
perty ;  and  lastly,  to  prevent  any  delay, 
which  would  have  been  injurious. 

Here  it  would  be  proper  to  advert  to 
the  character  of  the  club  or  weapon. 
It  was  not  by  itself  a  deadly  weapon, 
and  no  implied  malice  could  be  inferred 
from  the  use.  It  did  not  produce  an 
effect  upon  the  nerves  like  that  of  a  pis- 
tol or  bowie-knife.  It  would  not  be 
selected  by  a  person  who  had  a  murder- 
ous intent  in  his  mind.  It  was  a  peace- 
ful implement  of  industry.  On  these 
topics  Mr.  H.  enlarged  at  length,  and 
read  many  cases  in  which  the  character 
of  the  weapon  used  had  formed  an  im- 
portant element  in  the  charge  of  implied 
malice,  and  showed  that  in  all  of  them 
the  weapon  was  more  formidable  than  in 
the  present  instance. 

Here  also  it  was  proper  to  advert  to 
another  element  in  the  caae.    The  de- 


ceased was  a  native  of  Ireland.  He 
had  no  wish  to  indulge  in  any  sweep- 
ing charges  against  a  whole  people. 
There  were  many  points  in  the  Irish 
character  which  awakened  his  sympa- 
thy and  admiration,  and  whenever  the 
Irish  had  come  into  collision  with  oar 
own  people,  he  thought  the  Irish  had 
been  more  sinned  against  than  sinning. 
But  there  were  certain  faults  which 
were  correlative  to,  and  formed  the  na- 
tural shading  of,  certain  virtues.  The 
Irish  were  imaginative,  generous,  warm- 
hearted, of  strong  domestic  afiTections, 
and  disinterested;  but  on  the  other 
hand  they  were  hot-blooded,  impulsive, 
reckless  of  consequences,  and  without 
instinctive  reverence  for  law.  Our  peo- 
ple were  cold,  calcnlating,  prosaic,  but 
orderly,  thoughtful,  and  with  an  innate 
reverence  for  law.  An  Irishman's 
threats  of  present  vengeance  would  be 
more  formidable,  if  he  proceeded  to  fol- 
low them  up  immediately,  before  his 
blood  had  cooled,  because  he  would  be 
so  reckless  of  consequences.  Had  a 
night  intervened,  he  would  probably 
have  forgotten  the  ground  of  offence. 
An  American,  in  similar  cases,  would 
have  been  likely  to  nurse  his  wrath,  to 
brood  over  his  revenge,  and  t<{  wait  for 
a  convenient  season  for  gratify mg  it. 
.  As  to  the  encounter  in  Sudbury  street, 
there  was  a  great  discrepancy  in  the 
evidence.  The  case  as  made  out  by 
the  government,  was  that  the  deceased 
was  struck  two  or  three  blows,  by  the 
prisoner,  which  occasioned  his  death, 
and  that  no  assault  had  been  committed 
by  the  deceased,  and  even  no  resistance 
made.  One  of  their  witnesses  also 
swore  that  the  club  was  taken  out  of 
the  box  by  the  prisoner,  after  the  de- 
ceased had  come  up  to  him,  and  used 
upon  the  person  of  the  deceased  with- 
out  resistance.  On  all  the  details  and 
circumstances  there  was  the  greatest 
possible  discrepancy.  Some  swore  the 
blows  were  given  opposite  the  fore  part, 
some,  opposite  the  hind  part  of  the 
wagon ;  some,  behind  the  wagon  ;  and 
some,  opposite  the  horses.  Some  swore 
the  wagon  was  in  motion,  and  soiae 
that  it  was  in  rest.  Some  swore  that 
the  prisoner  was  nearer  to  Hawkins 
street,  than  the  deceased ;  others,  that 
he  was  nearer  to  Portland  street.  There 
was  also  discrepancy  as  to  the  number 
of  blows.  Two  of  the  government  wit- 
nesses contradicted  each  other  in  cro8&- 
examination.      The    inference   to    be 
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drawn  from  these  contradictions  was, 
not  that  there  was  any  deliberate  per- 
jury on  the  part  of  the  government  wit- 
aessess,  but  great  coofiision  of  mind, 
owing  to  the  exciting  character  of  the 
transactions  and  indistinctness  of  recol- 
lection. All  that  was  said  could  not  be 
true.    The  jury  must  discriminate. 

The  government  had  introduced  the 
eonfession  of  the  prisoner.  This  was 
made,  the  next  day,  to  the  officer  who 
had  arrested  him.  It  was  made  under 
circumstances  which  gave  the  highest 
credibility ,  when  he  did  not  know  that 
the  deceased  was  dead,  and  of  course 
had  no  inducement  to  misstate. 

Mr.  H.  proceeded  at  much  length  to 
argue  the  questions  of  fact,  stating  that 
the  case  as  made  out  by  the  govern- 
ment witnesses,  was  weakened  by  the 
discrepancies  among  them,  and  that 
tbeir  account  of  the  transactions  was 
Idghly  improbable ;  that  the  witnesses 
)  for  the  defence  were  consistent  with 
each  other,  confirmed  the  prisoner's 
eonfession,  and  were  supported  by  pro- 
bability. He  therefore  contended  that 
there  was  a  strong  preponderance  of 
i  evidence  in  favor  of  the  case  as  stated 
r  by  the  prisoner  in  his  prison,  which  was 
as  follows  :  that  the  deceased  ran  up 
Sodbory  street  and  demanded  bis  pay, 
that  the  prisoner  who  had  the  club  in 
his  hand,  flourished  it  in  the  air  and 
told  the  deceased  to  keep  off,  that  he 
passed  on,  however,  went  by  the  pris- 
oner and  took  hold  of  one  of  the  horses 
by  the  bit  and  stopped  the  team,  that 
the  prisoner  came  up  and  struck  him  on 
the  right  arm  (the  deceased's  back  be- 
mg  towards  him)  to  make  him  let  go 
his  hold,  but  that  he  turned  round,  took 
bold  of  the  bit  with  his  left  hand,  and 
drew  back  with  his  clenched  right  fist 
to  strike  the  prisoner,  who  then  gave 
him  the  blows  which  proved  fatal. 

Under  these  circumstances,  Mr.  H. 
contended  that  the  conduct  of  the  de- 
ceased, in  connexion  with  and  imme- 
diately succeeding  his  threats,  without 
time  for  his  blood  to  cool,  was  a  felo- 
niona  assault,  the  more  formidable  from 
the  very  vagueness  of  those  threats. 
That  if  he  had  intended  danger  of  life 
or  enormous  bodily  harm  to  the  prison- 
er, or  if  the  prisoner  had  sincerely  be- 
lieved it,  and  if  in  repelling  it  he  had 
used  no  more  force  than  was  requisite 
and  death  had  ensued,  it  would  be  justifi- 
able homicide.    He  had  admitted  there 


were  great  difficulties  in  bringing  it 
within  the  case  of  justifiable  homicide, 
but  there  could  be  no  question  that  it 
was  a  mitigated  fbrm  of  manslaughter. 
Malice  was  not  express,  as  there  was 
no  intent  to  kill.  Malice  could  not  be 
implied  from  the  circumstances  of  the 
case,  from  the  character  of  the  weapon, 
or  the  manner  of  using  it,  nor  from  the 
disproportion  between  the  provocation 
and  the  offence.  It  was  extenuated  by 
the  previous  conduct  of  the  deceased 
and  his  assault  taken  in  connexion  with 
that  conduct.  It  was  committed  under 
the  influence  of  fear,  suddenly  passing 
into  rage.  It  had  all  the  mitigating 
circumstances  by  which  the  books  dis- 
tinguish murder  from  manslaughter. 
On  this  point,  Mr.  H.  cited  various  au- 
thorities and  applied  them  to  the  facts  of 
the  present  ease. 

The  unfavorable  inferences  to  be 
drawn  from  the  language  of  the  prison- 
er immediately  after  the  event,  were  to 
be  rebutted  by  the  fact  that  they  were 
spoken  in  heat  of  blood,  provoked  by 
irritating  reproaches  and  when  there 
was  no  suspicion  of  the  fatal  character 
of  the  deceased's  wounds. 

Mr.  H.  then  examined  the  cases 
cited  by  the  government's  attorney, 
and  showed  wherein  they  differed  from 
the  present  case.  Mr.  H.  concluded 
his  argument  as  follows : 

Gentlemen,  it  is  time  for  me  to  bring 
my  remarks  to  a  close.  I  believe  that 
I  have  left  no  point  unurged  which  may 
be  presented  to  you  in  an  aspect  favor- 
able to  the  prisoner,  and  he  now  awaits 
your  merciful  consideration.  I  presume 
that  no  advocate  in  a  cs^ital  cause  was 
ever  satisfied  with  his  efforts  in  his 
clients  behalf;  that  did  not  feel,  or 
fancy,  on  a  sober  re-consideration  of  his 
argument,  that  he  might  have  done 
better.  I  am  prepared  to  be  disturbed 
by  this  reflection  hereafter,  and,  if  so, 
I  must  draw  what  comfort  I  can  from 
that  I  now  feel  —  that  I  have  done  what 
I  could.  I  have  endeavored  to  argue 
this  cause  fairly.  I  am  not  conscious 
of  having  misstated  the  facts  in  evi- 
dence, or  laid  down  the  law  incorrectly, 
and  if  I  have,  I  shall  be  sure  to  hear  of 
it  before  the  case  is  through.  In  such 
cases,  however,  there  is  no  great  differ- 
ence between  what  can  be  accomplished 
by  the  highest  or  the  humblest  faculties. 
The  prisoner  is  saved,  if  at  all,  by  the 
law  and  facts,  and  by  these  and  these 
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alone  do  I  solicit  my  client's  aequittaL 
If  I  have  failed  or  been  wanting,  let 
them  speak  for  me  and  make  up  for  my 
deficiencies. 

There  is  another  class  of  considera- 
tions in  this  case  which  might  be  urged 
—  another  class  of  emotions  which 
might  be  addressed  in  my  client's  be- 
half. In  countries  where  the  passions 
have  a  more  predominating  sway,  where 
the  organization  of  man  is  more  excita- 
ble and  his  blood  more  easily  stirred,  an 
advocate  would  not  omit  to  urge  these 
considerations  —  to  appeal  to  these  sen- 
sibilities. I  might  speak  to  you  of  the 
gloom  which  an  unfavorable  verdict  will 
spread  among  a.  large  circle  of  friends 
and  relatives,  of  the  anguish  of  his 
heart-broken  wife,  of  the  withering 
blight  which  will  fall  upon  his  innocent 
children,  of  the  deep,  unmoving  shadow 
which  will  settle  upon  his  once  cheerful 
hearth.  But  that  stern  fibre  which  the 
mind  and  character  derives  from  our 
northern  ski^,  rebukes  such  attempts, 
and  ensures  their  failure,  if  made. 
Such  chords  if  skilfully  struck  will 
tremble  and  vibrate  for  a  moment,  but 
will  not  draw  the  judgment  from  its 
phice.  Justice  is  deaf,  passionless,  in- 
exorable. Upon  the  guilty  head  the 
great  axe  must  fall,  no  matter  what 
chords  of  love  it  severs  in  its  sweep. 
Qut  of  these  considerations  I  may  make 
a  legitimate  use.  From  them  I  may 
deepen  the  earnestness  with  which  I 
adiure  you  to  deal  with  this  case  wisely, 
soberly,  conscientiously,  with  the  best 
faculties  of  your  minds  and  the  brightest 
effluence  of  your  moral  sense.  Judge 
it  mercifully,  as  you  would  be  judged 
when  the  verdict  is  to  pass  upon  your 
lives.  Give  to  the  prisoner  all  that  you 
can,  not  inconsistent  with  the  claims  of 
truth,  not  repugnant  to  the  solemn 
sanctions  of  your  oath.  By  all  that 
makes  life  sweet  to  you,  take  not  his 
away  lightly.  By  that  good  name  which 
is  the  immediate  jewel  of  your  souls  — 
by  the  tranquil  satisfaction  of  regular 
and  successful  industry,  by  the  sustain- 
ing sympathy  of  your  friends,  by  the 
sunshine  that  beams  from  old  familiar 
faces,  by  the  sweet  charities  of  do- 
mestic life,  by  the  kisses  of  your  child- 
ren, which  perhaps  are  warm  upon 
your  lips,  close  not  the  gates  of  mercy 
against  your  brother  man  unless  driven 
by  that  awful  voice  of  duty,  before 
which  all  earthly  considerations  mnst 
ever  give  iway. 


It  was  our  intention  to  have  given  the 
argument  of  Mr.  Parker,  and  a  brief 
abstract  of  the  charge  to  the  jury.  But 
we  have  already  exceeded  the  limito 
which  we  can  devote  to  the  subject. 
The  prisoner  was  found  guilty  of  man- 
slaughter, and  was  recommended  to 
mercy.  He  was  sentenced  to  impris- 
onment at  hard  labor  three  years  in  the 
house  of  correction,  and  to  pay  a  fine 
of  one  hundred  dollars. 


|l|otc]»«9ot. 

Tt  •nmeth  that  thb  word  AotcA-pot,  ia  la  En^fMi  a  poddtaf , 
fcr  in  (hi*  pudding  U  not  coinmonlj  put  ooc  thing  mione,  t*it 
one  tbiag  vith  other  Uunp  put  togkber.— ZiO/don,  ^  2tf7, 
176  a. 

At  t  recent  meeting  of  the  bar  of  Sufiblk 
county,  held  in  the  Law  Library,  at  Boston, 
Isaac  P.  Osgood  was  chosen  chairman,  and 
George  Bern  is,  secretary.  On  motion  of 
Sidney  Bartlett,  the  following  resolutkms 
were  unanimously  adopted;  —  Whereas  ihe 
members  of  the  bar  of  the  county  of  Sufiiblk 
have  been  apprized  of  the  resignations  of 
Chief  Justice  Williams  and  Judges  Cum- 
mins  and  Warren,  late  members  of  the  court 
of  common  pleas  —  Resolved,  That  we  take 
the  present  occasion  to  express  to  them  our 
•ense  of  their  valuable  public  services  and 
high  judicial  merit.  That  while  we  regret 
the  causes  which  led  to  their  resignation,  of 
the  sufficiency  of  which  we  doubt  not  their 
own  correct  appreciation,  we  cannot  but  re- 
gret that  the  county  and  the  state  have  lost 
the  services  of  so  able,  so  upright,  and  so 
competent  members  of  the  judiciary.  That 
for  ourselves,  we  cannot  part  witn  those, 
whose  integrity,  ability,  impartiality,  indos- 
try,  and  dignified  courtesy  in  the  discharge  of 
Official  duty  we  have  uniformly  witnessed, 
without  following  them  with  this  sincere  ex- 
pression of  our  esteem  and  regard. —  i?e- 
solved,  That  the  court  of  common  pleas,  as 
lately  constituted,  was  no  lest  an  ornament 
to  the  profession,  than  an  honor  to  the  com- 
monwealth; ana  that  we  tender  its  retiring 
members  our  best  wishes  for  their  individual 
welfare,  and  our  hope  that  they  may  find  ia 
their  renunciation  of  office  a  private  adv«if- 
tage  commensurate  with  the  public  loas.  — 

In  a  former  number  (ante  p.  61,)  we  alloded 
to  the  application  of  a  colored  man  to  be  ad- 
mitted to  practise  in  the  courts  of  Maine, 
which  was  refused  on  the  ground  that  the 
applicant  was  not  in  fact  a  citizen.  We 
learn  from  the  Portland  Advertiser  that  Ma- 
con B.  Allen,  the  person  referred  to,  has  re- 
cently applied  under  the  old  law,  to  he  ad- 
mitted by  examination.  He  was  thereupon 
called  before  the  examiners,  a  committee  of 
the  Cumberland  bar,  and  sustained  a  satis- 
factory examination  —  the  committee  recom- 
mendmg  him  to  the  court  aa  a  fit  candidate  — 
and  accordingly  be  was  admiued,  in  the  dis- 
trict court,  to  practise ^as  an  attorney  and 
counsellor  at  law  in  the  ^ourts  of  the  state. 

We  are  obliged  to  omk  our  notices  of  new 
books,  and  several  misceUaneons  articles^  for 
want  of  room. 


Digitized  by  VjOOQ IC 


THE    LAW    REPORTER 


SEPTEMBER,  1844. 


THE   SPIRIT  OF   MISRULE. 

Tedb  frequency  and  impnnity  with  which  crimes  against  social 
order  are  increasing  in  the  large  cities  of  this  Union,  are  among  the 
most  alarming  symptoms  of  the  future,  which  have  appeared  to 
perplex  and  discourage  the  statesman  and  the  firiend  of  liberty. 
Mysterious  and  undetected  murders,  frantic  and  uncontrolled 
riots,  open  and  unpunished  arson,  tales  of  horror  and  excess,  such 
as  we  can  only  find  parallels  for,  in  looking  back  age  after  age,  in 
the  great  criminal  record  of  history,  and  which  even'  there  seem, 
from  their  atrocity,  to  have  been  narrated  by  men  who  had  studied 
to  impart  a  coloring  too  gloomy  to  be  real,  —  all  these  have  become 
the  daily  material  of  our  wonder-spreading  press,  and  the  accus- 
tomed mental  food  of  a  conmiunity,  whose  appetite  has  grown 
morbidly  insatiable  of  horrors,  from  the  supply  which  is  so 
imceasingly  furnished. 

It  would  be  an  ofiensive  labor,  to  spread  before  our  readers  the 
details  of  the  various  crimes,  accompanied  by  actual  violence, 
which  have  degraded  and  demoralized  this  country  for  the  last  tea 
or  twelvje  years.  Within  this  period,  there  has  been  a  manifest 
and  most  unfavorable  change  in  the  community  at  large^  in  three 
particulars.  Crimes  attended  by  violence  have  increased  in  fre- 
quency. They  have  more  frequently  been  perpetrated  with  impu- 
nity.    They  have  not  been  met  with  that  deep  strong  response  of 

you  vu.  —  NO.  V.  27 
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public  indignation,  which,  in  other  times,  has  been  one  of  the 
severest  penalties  of  guilt.  We  think,  too,  that  this  unfavorable 
change  can  be  traced  to  a  few  nearly  simultaneous  events,  the  time 
of  which  forms  an  epoch,  since  when,  crime  in  its  frequency  and 
impunity  has  grown  to  the  important  and  appalling  stature,  with 
which  it  now  stalks  among  us. 

These  events  are  the  destruction  of  the  Ursuline  Convent  in 
1834,  and  the  Vicksburg  and  other  Mississippi  dispensations  of 
Lynch  law,  in  1835.  Though  no  lives  were  lost  in  the  Convent 
riot,  we  are  inclined  to  believe  that  event  to  be  the  most  disgrace- 
ful crime,  that  was  ever  committed  in  America.  It  was  an  act  not 
only  of  cowardly  meanness,  but  occurring  as  it  did,  among  a 
New  England  population,  was  a  sin  against  the  clearest  know- 
ledge, and  the  best  and  most  sacred  influences.  Shortly  after 
followed  the  Vicksburg  riot,  arid  another  of  the  same  kind  in  that 
vicinity,  attended  with  similar  murderous  excesses.  The  Vicksbmrg 
affair  may  be  classifled  as  the  first  of  a  series  of  notorious  out- 
rages, which  have  since  become  common  in  the  United  States.  In 
this  occurrence,  a  nest  of  gamblers,  whose  excesses  had  excited 
the  deep  and  just  indignation  of  the  community,  and  against 
whom,  we  must  admit,  that  the  laws  of  the  country  seemed  to 
afford  remedies  too  feeble  or  too  slow,  were  set  upon  in  a  tumult^ 
uous  manner,  by  a  body  of  citizens,  some  of  whom  were  of  high 
respectability.  The  lives  of  some  of  the  assailants  were  lost,  and 
in  the  hot  blood  thereby  occasioned,  the  gamblers  were  summarily 
executed,  and  tlie  new  code  of  the  Lynch  law  was  formally  intro- 
duced to  the  attention  of  the  country. 

When  this  event  was  first  made  public,  the  minds  of  the  people 
were  filled  with  astonished  horror.  Even  the  rough  manners  and 
feelings  of  the  south-west,  had  not  taught  us  to  expect  such  a 
catastrophe.  A  new  page  of  the  history  of  national  character  was 
opened,  and  it  seemed  as  if  written  in  an  unknown  language.  Men 
looked  impatiently  for  the  punishment  of  the  offenders.  But  the 
grand  juries  were  silent.  The  torrent  of  public  approbation,  in  the 
country  where  the  scene  was  enacted,  was  too  strong  for  the  Iblvts, 
We  looked  for  an  abatement  of  this  feeling,  and  for  the  reaction 
from  it.  To  a  community  educated  in  habitual  reverence  ifor  law 
and  order,  it  seemed  impossible  that  such  a  crime  should  be  perpe- 
trated with  impunity,  and  we  thought  that  the  time  must  surely 
come,  when  the  arm  of  the  law,  however  slow^  would  be  sufficiently 
strengthened  by  the  pubUc  support,  to  reach,  and  to  punish  these 
most  respectable  citizens,  thus  guilty  of  wanton  murder.  We 
were  disappointed.    Mississippi,  in  her  years  of  cairn  refleotion^  bas 
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preyed  true  to  the  passionate  impulses  of  the  moment,  and  the 
actors  in  this  great  outrage  have  e^er  continued  to  live  unmolested, 
yea  honored  among  their  fellows. 

We  fear  that  the  impunity  with  which  this  crime  was  followed, 
has  impressed  a  stamp  on  western  character,  that  will  long  be 
onefiaced.  It  is  certain,  that  the  new  code  was  at  once  brought 
ioto  repute,  and  since  that  era,  the  hanging  and  burning  of  untried, 
though  perhaps  guilty  men,  have  been  no  unusual  items  in  the 
budgets  of  south-western  newsv 

If  it  be  ever  allowed  to  entertain  sympathy  for  crime,  the  pro- 
ceedings of  this  wild,  rough  justice  of  the  west,  may  authorize  and 
provoke  it.  For  when  we  hear  that  gamblers,  and  sharpers,  and 
kidnappers,  and  murderers  have  been  hanged  and  burned  without 
judge  or  jury,  while  we  feel  our  indignation  stirring  within  us,  at 
the  thought  that  such  deeds  are  perpetrated  in  a  land  calling  itself 
christian,  we  are  also  incUned  very  greatly  to  question  the  justness 
of  the  accusation,  and  to  suppose  that  men  who  have  not  been 
tried  for  their  offences,  according  to  the  forms  of  lajv,  were  denied 
81  hearing,  because  calm,  legal  investigation  might  show  their  inno- 
cence, and  disappoint  the  thirsty  pAssions  of  their  accusing  judges. 
It  is  dangerous  to  trifle  with  the  rights  of  the  guilty.  The  felon 
may  become  a  martyr,  and  the  accuser  an  assassin.  Justice  mnst 
bide  her  head,  when  revenge  takes  the  place  of  retribution. 

It  is  narrated  by  Tacitus,  that  the  emperor  Galba,  on  a  certain 
occasion,  put  to  death  two  men  who  were  notoriously  guilty,  but 
without  any  form  of  trial.  Their  fate  excited  sympathy  for  them, 
and  hatred  towards  the  emperor.  The  striking  remark  of  the  his- 
torian is,  "  InOudiii  atque  indefensiy  tan^uam  innocentes  perieranV^ 

Following  these  beginnings  of  evil,  in  due  order,  most  serious 
and  uncontrollable  riots  have  occurred  in  Baltimore  and  Phila- 
delpbia«  Two  or  three  murders  of  women  by  men,  and  of  men 
by  women,  have  been  perpetrated  in  New  York  ;  and  in  Boston 
symptoms  of  the  same  spirit,  though  promptly  repressed,  have  at 
tnnes  been  manifested. 

In  this  connection  is  to  be  observed  the  remarkable  impunity  of 
crime  to  which  we  have  alluded,  —  an  impunity  arising  in  part  from 
tbe  public  indifference,  and  in  part  from  a  pernicious  and  ill-placed 
sympathy  either  with  the  offender  or  the  offence. 

It  is  somewhere  said  by  Sir  Walter  Scott,  in  speaking  of  an  un- 
discovered murder,  that  it  does  not  appear  to  be  the  will  of  God 
that  such  great  crimes  should  escape  unpunished.  This  saying  has 
been  falsified  in  the  United  States.  We  presume  that  there  is  no- 
thing parallel  in  the  history  of  man,  to  the  impunity  with  which 
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great  crimes  have  been  attended  in  the  United  States  for  ten  or 
twelve  years  past.  We  will  not  dwell  upon  those  secret  and  un- 
discovered offences,  that  seem  to  baflSe  the  powers  of  human  in- 
vestigation, though  we  cannot  but  attribute  the  mystery  which  still 
veils  the  murders,  which  have  been  perpetrated  within  a  few  years 
in  New  York,  to  some  radical  though  remediable  defect  in  the  organ- 
ization of  the  government.  With  Sir  Walter  Scott,  we  do  not  be- 
lieve that  such  great  crimes  can  remain  concealed,  when  the  com-^ 
munity  and  its  officers  are  duly  zealous  and  watchful  for  their  de-- 
tection.  There  are  a  thousand  tumultuous  feelings  in  the  minds  of 
men  who  have  committed  such  deeds,  that  cannot  and  will  not  be 
repressed.  There  are  tones  and  looks  and  altered  manner,  which 
are  continually  struggling  to  betray  the  great  dread  secret  of  the 
soul,  and  which  must  be  suggestive  to  the  lookers  on  of  something 
which  is  hidden  and  which  ought  to  be  made  known.  It  was  an 
unfortunate  discovery,  that  the  crime  of  murder  may  not  only  by 
possibility  be  concealed,  but  that  it  is  very  easy  of  concealment. 

The  riots  which  have  occurred,  beginning  with  those  at  the  head 
of  our  list,  sometimes  accompanied  by  murder  and  sometimes  not, 
have  been  effected  openly.  They  have  been  "  seen,  heard,  at- 
tested "  by  thousands  of  wondering  and  perhaps  applauding  spec- 
tators, yet  we  hardly  hear  of  any  serious  punishment  inflicted  on 
those  concerned  in  them.  Facts  are  known,  persons  are  known, 
offenders  are  clearly  within  reach  of  the  laws,  and  yet  the  law 
either  does  not  attempt  to  strike,  or  else  public  opinion  or  sym- 
pathy interpose  a  shield,  before  its  uplifted  sword. 

In  the  case  of  the  Vicksburg  riot,  we  presume  any  attempt  at 
judicial  proceeding  would  have  been  fatal  to  the  prosecutor.  At 
the  destruction  of  the  Ursuline  convent  at  Charlestown,  the  rioters 
were  made  manifest  by  the  light  of  the  flames  of  their  own  raising. 
They  were  seen  on  that  night  moving  like  fiends  amid  the  deso- 
lation which  they  rejoiced  in  creating.  They  were  known,  recog- 
nized, identified,  yet  the  law  was  completely  bafiled,  witnesses 
were  found  to  swear  to  alibUj  to  anything  that  would  secure  the 
escape  of  the  offenders,  and  it  was  well  known  that  the  only  check 
to  procuring  testimony  of  any  description  that  the  defence  might 
need,  was  the  integrity  of  the  counsel,  who  were  called  upon  to 
secure  to  the  offenders  the  protection  of  those  laws  which  they 
had  outraged.. 

An  event  occurred  not  long  since  in  Pennsylvania,  which  strik- 
ingly illustrates  the  vitiated  stale  of  the  public  mind  with  regard  to 
sympathy  for  crime.  We  say  with  crime,  because  we  are  willing 
to  admit  that  no  persons  are  more  to  be  pitied,  because  none  are 
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nore  wretched  than  great  criminals.  But  when  this  pity  is  carried 
to  the  extent  of  screening  the  offender  from  punishment,  a  great 
duty  to  society  is  violated,  the  great  bulwarks  of  social  order  are 
overthrown. 

The  event  referred  to  was  this.  A  man  by  the  name  of  Heber- 
ton  had,  under  very  aggravated  circumstances,  seduced  a  young 
girl,  a  Miss  Mercer,  whose  brother  upon  learning  the  fact,  after 
several  days  of  reflection  and  preparation,  lay  in  wait  for  Heberton, 
and  shot  him  down  without  any  opportunity  for  defence,  or  pre- 
paration for  death.  Mercer  was  tried  for  the  murder,  and  acquitted 
on  the  plea  of  insanity,  a  plea  which  the  public  did  not  believe  to 
be  true.  We  hesitate  not  to  say,  if  as  we  believe  this  plea  was  not 
true,  though  the  result  of  the  trial  was  generally  satisfactory,  that 
Mercer  ought  to  have  been  convicted.  We  do  not  seek  to  palliate 
Heberton's  offence.  It  is  one  which  is  far  too  lightly  dealt  with  in 
our  penal  systems.  It  is  one  which  we  consider,  in  its  atrocity  and 
the  depravation  of  character  which  it  exhibits,  as  only  second  to  that 
of  murder.  We  cannot  but  think  that  the  acquittal  of  Mercer 
must  be  ascribed  to  the  general  opinion,  that  the  act  which  he  com- 
mitted was  justified,  or  at  least  excused,  by  the  provocation.  Never 
was  opinion  more  erroneous. 

There  has  been  implanted  in  our  hearts  the  principle  that  crime 
must  be  followed  by  retribution.  When  this  principle  is  violated 
we  remain  resdess  and  dissatisfied,  and  there  is  nothing  short  of 
the  fulfilment  of  this  condition  of  human  nature,  that  will  soothe 
that  nature  to  tranquillity.  This  is  a  pure  and  rightebus  feeling. 
It  is  one  of  the  chief  motives  by  which  human  governments  can  be 
made  effective,  and  it  appears  to  be  a  part  of  the  system,  by  which 
the  divine  government  of  man  is  carried  on.  We  are  inclined 
to  agree  with  the  opinion  expressed  by  Plato  in  the  Gorgia?,  that 
punishment  is  better  even  for  the  offender,  than  impunity. 

But  this  principle  of  retribution  is  by  no  means  to  be  confounded 
with  the  promptings  of  revenge.  In  a  civilized  community,  while 
every  one  has  a  right  to  redress  for  injury,  no  man  can  possibly 
have  a  right  to  revenge.  There  is  no  such  right.  Whoever  at- 
tempts to  substitute  the  workings  of  his  own  quick  will,  for  the  slow 
and  deliberate  process  of  legal  justice,  is  guilty  of  a  crime  against 
society,  and  society,  in  countenancing  such  an  offender,  is  untrue 
to  the  conditions  of  its  own  existence.  If  a  man,  in  consequence  of 
any  provocation  whatever,  deliberately  and  purposely  takes  the 
life  of  another,  and  on  trial  is  acquitted  on  the  ground  of  the  pro- 
vocation, there  is  an  explicit  recognition  of  the  principle,  th?it  there 
may  be  causes  that  will  justify  private  revenge,  or  that  will  justify 
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murder.  The  time  has  been  when  such  a  course  of  argument  has 
been  seriously  urged.  The  strongest  point  in  Cicero's  defence  of 
Milo  waS)  that  Clodius  was  a  bad  and  dangerous  man,  and  conse- 
quently that  his  assassination,  so  far  from  being  a  crime,  was  a 
public  benefit  and  a  meritorious  act.  The  public  approval  of  the 
verdict  in  Mercer's  case,  was  nothing  else  than  the  recognition  of 
such  an  argument.  It  was  to  prevent  such  a  state  of  things  that 
laws  were  instituted.  No  doubt  there  is  a  natural  and  decorous 
sjrmpathy  for  an  offender  in  a  case  like  this.  But  it  is  a  condition 
of  our  well-being  that  we  must  frequently  do  violence  to  the 
promptings  of  the  heart.  The  laws  of  nature  in  the  material  world 
yield  not  for  the  sake  of  particular  instances,  and  if  a  different 
course  is  allowed  to  sway  the  government  of  our  moral  feelings,  if 
general  and  well  established  rules  are  made  to  yield  to  what  with 
mistaken  sensibility  are  called  ^'  hard  cases,''  there  is  an  end  to  all 
security  and  repose.* 

The  laws  are  strong  enough  to  resist,  and  quick  enough  to  pun- 
ish crime  in  its  open  and  unpalliated  excesses.  It  is  only  the  insid- 
ious and  plausible  gloss  of  virtue,  which  can  lull  their  vigilance  or 
baffle  their  power.  We  believe  that  the  escape  of  offenders  on 
the  ground  of  provocation,  does  more  to  vitiate  the  public  mor- 
als and  undermine  the  stability  of  our  criminal  jurisprudence, 
than  would  the  impunity  of  criminals  who  have  no  such  specious 
excuse  to  plead,  for  the  exercise  of  their  s(»rdid  and  brutal  im- 
pulses. Lord  Bacon,  alluding  to  the  Mosaic  law,  says,  "  In  the 
law  of  leprosy  where  it  is  said  *  if  the  whiteness'  overspread  the 
flesh,  the  patient  may  pass  abroad  for  clean,  but  if  there  be  any 
whole  flesh  remaining,  he  is  to  be  shut  up  for  unclean,'  there  is 
noted  a  position  of  moral  philosophy,  that  men  abandoned  to  vice 


»  Sir  Walter  Scott  has  well  illuitrated  this  idea  in  the  following  passage  in  bis 
tale  of  the  Two  Drovers.  "  The  first  object  of  civilization  is  to  place  the  general 
protection  of  the  law  equally  administered,  in  the  room  of  that  wild  justice  which 
every  man  cut  and  carved  for  himself,  according  to  the  length  pf  his  sword,  and 
the  strength  of  his  arm.  The  law  says  to  the  subjects,  with  a  voice  only  inferior 
to  that  of  the  Deity,  *  Vengeance  is  mine.'  The  instant  that  there  is  Ume  for  pas- 
sion to  cool  and  reason  to  interpose,  an  injured  party  must  become  aware  that  the 
law  assumes  the  exclusive  cognizance  of  the  right  and  wrong  betwixt  the  parties, 
and  opposes  her  inviolnble  buckler  to  every  attempt  of  the  injured  party  to  right 
himself.  I  repeat  that  this  unhappy  roan  ought  personally  to  be  the  object  rather 
of  our  pity  than  our  abhorrence,  for  he  failed  in  his  ignorance  and  from  mistaken 
notions  of  honor.  But  his  crime  is  not  the  less  that  of  murder.  Should  ibis  man*s 
action  remain  unpunished,  you  may  un8^eath,  under  various  pretences,  a  thousand 
daggers  betwixt  tha  Landsend  and  the  Orkneys.** 
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do  Dot  80  much  corrupt  manners,  as  those  that  are  half  good  and 
half  evil." 

The  receot  murder  of  the  Mormon  leaders  is  but  another  step 
in  the  path  to  which  the  principles  we  have  been  examining  will 
lead.  Joe  Smith  was,  no  doubt,  a  nuisance  to  the  region  in  which 
he  Uved.  But  what  a  mode  of  abating  a  nuisance !  To  shoot 
men  who  bad  surrendered  themselves  to  the  custody  of  the  law, 
and  submitted  to  its  judgments,  under  a  guaranty,  on  the  part  of 
the  highest  authority  of  the  government,  that  they  should  be  safe 
from  all  illegal  violence  !  But  we  may  safely  predict  that  no  cap- 
ital, nay,  no  serious  punishment  will  be  inflicted  upon  the  perpe- 
trators of  this  '^  murder  under  trust."  We  doubt  if  any  judicial 
inquiry  even  will  be  had  in  the  premises*  The  people  of  the  West, 
glad  to  be  rid  of  the  incubus  that  has  so  long  annoyed  them,  will 
pass  lightly  on  their  means  of  deliversyice,  and  will  content  them-^ 
selves  with  a  judgment  on  the  prophet's  fate,  similar  to  that  which 
Suetonius  has  recorded  as  the  opinion  of  antiquity  on  the  death 
of  the  great  dictator,  *'  abusm  dominatume  el  jure  ccdsrn^^  " 

The  late  riots  in  Philadelphia  are  a  part  of  the  bitter  fruits  of  the 
impunity  which  has  attended  crime  in  the  United  States,  and  of 
which  we  have  attempted  to  assign  the  causes.  This  matter  of 
riots  in  the  large  cities  is  becoming  serious.  The  places  in  which 
the  passions  of  the  lowest  populace  have  been  allowed  to  burst  out 
with  the  least  check,  have  hitherto  been  Philadelphia  and  Balti- 
more. In  these  cities  there  appears  to  be  absolutely  a  want  of  th£^ 
instinctive  energy,  upon  the  part  of  the  municipal  authorities,  which 
should  watch  and  restrain  the  beginnings  of  evil.  It  ha^  become 
apparent,  that  these  mobs  may  be  aroused  and  proceed  to  a  certain 
point  with  safety.  Prevention  appears  not  to  be  thought  of,  and 
it  follows  certainly  where  such  is  the  case,  that  the  mob  spirit  will 
begin  to  show  itself.  There  is  always  existing,  in  a  large  popula- 
tion, a  certain  proportion  of  desperate  and  lawless  characters,  who 
are  only  to  be  restrained  by  the  fears  of  consequences,  who  vdll 
be  always  ready,  on  any  pretext,  to  carry  insubordination  to  that 


'  It  is  not  out  of  place  to  transcribe  the  remarks  made  by  this  writer  upon  th© 
&te  of  the  assassins  of  CsMar,  as  showing  the  sentiment  even  of  pagan  ciyil- 
tzatioa,  that  retributire  jus^lbe  pursues  and  overtakes  the  perpetrators  of  such 
specious  crimes.  **  Percu$sorum  autem  fere  neque  triennio  quitquam  ampliut  tupet' 
vixit^  neque  sua  morte  defunctut  esU  Damnati  omneSy  alius  alio  casu  periit  /  pars 
naufragio,  pars  pralio :  fwnmUli  ssnut  sodem  Ulo  pugioHsi  quo  Casarem  vtoioM- 
rmt,  rattrmterutU" 
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point,  where  it  may  be  indulged  with  safety.  If  this  limit  is  placed 
so  far  off  from  that  tranquillity  necessary  for  the  preservation  of 
order,  that  the  evil  passions  may  safely  be  excited  to  action,  then 
of  course,  the  remedial  power  of  restraint  becomes  much  more  diffi- 
cult, than  would  have  been  the  preventive  power,  if  promptly  exer- 
cised at  the  first  symptoms  of  disturbance. 

In  the  Philadelphia  riots,  the  immediate  pretexts  were  but  as 
sparks  applied  to  the  explosive  materials  already  accumulated  ia 
this  ill-governed  and  devoted  city..  It  is  useless  to  attempt  to 
investigate  the  right  or  the  wrong  on  a  subject  which  is  all  covered 
with  the  blackness  of  such  dreadful  gloom,  or  to  talk  of  caused 
and  provocations  where  no  causes  and  no  provocations  were  suffi- 
cient to  produce  such  fatal  results.    * 

Riots,  Uke  those  in  Philadelphia,  form  a  strange  subject  for  con- 
templation. Such  commotions  have  generally  an  object,  either  real 
or  fanciful.  There  is  some  withheld  good  to  be  obtained.  There 
is  some  existing  evil  to  be  remedied.  The  war  of  the  Jacquerie 
was  a  revolt  against  intolerable  oppression.  The  London  riots  of 
1780  were  prompted  by  fears  for  the  safety  of  the  church.  The 
French  revolution  was  a  movement  to  reform  the  state.  But 
against  what  were  the  Philadelphia  rioters  striving  ?  There  had 
been  no  encroachment,  no  innovation.  Affairs  were  flowing  in 
the  even  course  they  had  held  for  seventy  years.  There  were 
differences  of  opinion.  Foreigners  and  natives  were  jealous  of 
each  other ;  but  there  was  no  grievance  which  might  not  have 
been  adjusted  in  twenty-four  hours  time,  by  a  constable  and  a 
police  magistrate.  If  the  people  were  rebelling  against  govern- 
ment, they  were  rebelling  against  themselves,  for  we  have  never 
heard  any  complaint  that  the  institutions  of  Pennsylvania  were  not 
sufficiently  democratic.  And  yet  that  they  were  not  so,  is  the 
source  of  the  whole  trouble.  A  new  principle  of  government  has 
been  practically  advanced  in  America.  It  is  to  be  found  in  no 
treatises  or  codes,  but  has  been  brought  forward,  as  we  have  said, 
practically,  by  explosions  of  popular  feeUng  amounting  to  insure 
rection  and  civil  war.  It  consists  in  a  new  mode  of  exercising  the 
right  of  the  majority  of  the  people  to  direct  the  government.  Its 
upholders  declare,  at  the  mouth  of  the  cannon,  and  by  the  Ught  of 
the  incendiary  torch,  that  the  ancieut  and  established  modes  of 
political  action  have  become  obsolete.  The  first  practical  lesson 
in  this  new  system  has  been  given  in  Rhode  Island.  The  teacher 
IB  reaping  the  deserved  fruit  of  his  instructions.  Upon  this  lesson 
the  Philadelphia  mob  has  improved.   The  Rhode  Island  ^insurgents 
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had  an  object.  It  is  true,  they  were  informed  that  the  substantial 
point  in  dispute  could  be  obtained  in  a  constitutional  manner, 
whenever  they  chose  so  to  accept  it.  But  they  preferred  obtaining 
their  end  by  bloodshed  and  anarchy.  They  desired  liberty,  but 
liberty  under  the  protection  of  law  had  no  charms  for  them.  In 
Philadelphia  it  is  difficult  to  see  what  the  rioters  would  be  at. 
They  appear  to  be  burning  and  murdering  for  the  mere  love  of  it. 
Strange  to  say,  a  sympathy  with  the  mob  has  manifested  itself, 
even  among  the  respectable  classes. 

During  and  after  the  riots  in  May  we  heard  strong  animadver- 
sions upon  the  backwardness  of  the  military.  We  joined  in  this 
censure.  We  wondered  that  men,  having  arms  in  their  hands, 
having  an  effective  military  organization,  and  the  power  and  op- 
portunity under  the  sanction  of  the  law  to  maintain  the  peace, 
should  still  have  held  back  their  hands.  But  this  is  explained, 
when  we  find  that  they  could  not  obtain  permission  or  orders  to 
act  efficiently.  They  might  be  parade  soldiers  with  arms  and 
oniformd,  but  they  must  not  fire.  Whoever  has  seen  one  of  our 
mflitary  shows  must  be  aware,  that  the  citizen,  as  soon  as  he  puts 
on  his  uniform,  and  shoulders  his  musket,  becomes  one  of  the  most 
helpless  of  beings.  He  may  manoeuvre  and  march  for  the  delec- 
tation of  the  crowd,  but  woe  to  him  if  in  that  guise  he  attempt  to 
repress  the  encroachments  of  the  lookers  on.  This  may  be  all 
very  well  ia  tranquil  times.  But  that  men  in  times  of  riot  should 
be  called  out,  in  a  conspicuous  dress,  and  organization,  to  face  and 
repel  the  wild  passions  of  a  mob,  that  knows  that  the  muskets  and 
bayonets  have  no  more  force  than  so  many  broomsticks,  is  too 
much  for  human  nature  to  bear,  and  we  respect  the  military  corps 
of  Philadelphia,  that  they  were  backward  in  submitting  to  such 
conditions. 

At  the  rekindling  of  the  fires  of  discord  in  July,  it  was  at  length 
fonnd  necessary  to  make  some  further  use  erf  the  military,  than  to 
set  them  up  as  marks  for  the  missiles  of  the  rabble.  They  showed 
the  ntmoet  promptness  and  bravery  in  discharging  their  duty,  while 
at  the  same  time  they  did  not  resort  to  the  last  appeal,  unti}  all 
other  measures  had  failed,  and  they  saw  their  officers  about  to 
become  victims  to  the  tioters.  And  now  we  are  told  in  some 
quarters,  that  public  opinion  is  against  the  military.  Before  they 
were  censored  for  too  much  coldness,  and  now  for  too  much  heat. 
We  trust  that  the  only  exponent  of  such  public  opinion,  is  the 
press  which  represents  and  incites  the  rioters.  We  cannot  think 
that  any  right-mmded  man  regrets  a  single  drop  of  blood  which 

VOL.  vn. — NO.  v.  28 
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has  been  shed  in  these  riots,  except  that  which  was  drawn  from 
the  gallant  military  defenders  of  the  law. 

If  we  mistake  not  the  signs  of  the  times,  the  people  of  this 
Union  are  destined  bitterly  to  regret  the  disrepute,  into  which  the 
militia  is  falling.  None  of  the  cities  in  the  northern  and  middle 
states  have  a  strong  police,  or  any  other  organized  force  except 
the  militia,  which  can  be  relied  on  at  need.  Yet  this  force  decap 
daily,  at  a  time  when  it  should  be  cherished  with  the  utmost  care. 
We  are  forgetting  the  teachings  of  Washington.  The  two  moed 
serious  insurrections  which  have  ever  occurred  in  the  United 
States,  have  been  quelled  by  the  militia.  We  refer  to  Shays's 
rebellion  and  the  whisky  insurrection  of  Pennsylvania.  Yet 
hardly  a  session  of  the  state  legislature  is  held,  without  a  move- 
ment being  made  adverse  to  this  most  knportant  branch  of  our 
defence.  To  speak  of  danger  from  a  civic  mihtia  is  absurd.  The 
objection  of  expense  is  fit  only  for  the  mouths  of  the  lowest  dema- 
gogues, who  find  the  cry  of  retrenchment  a  convenient  means  to 
bring  down  our  institutions,  to  the  level  of  their  estimate  of  the 
people. 

The  strange  expectation  which  seems  of  late  to  have  assumed 
the  consistency  of  a  systematic  theory,  that  the  blessings  of  good 
government  and  the  safeguards  of  public  order  are  to  be  obtained 
without  our  being  willing  to  pay  any  price  or  make  any  sacrifice 
to  secure  them,  has  not  been  without  its  effect  on  the  militia. 
There  is  no  compensation  provided  in  Pennsylvania  for  the  militia 
while  in  active  service,  though  the  subject  has  been  brought  before 
the  legislature.  Consequently  the  young  men  in  the  busy  pursuits 
of  life,  of  whom  it  must  of  necessity  be  composed,  feel  that  every 
day  passed  in  the  thankless  duty  of  guarding  the  public  safety,  is 
so  much  time  absolutely  lost  to  themselves.  It  is  a  loss  which  such 
men,  with  the  world  before  them,  and  generally  with  no  resource  but 
their  own  industry,  must  be  unable  to  bear.  Nor  is  it  creditable 
to  any  state,  that  she  should  be  thus  unwilling  to  meet  the  expenses 
of  the  common  security.  Such  a  state  vrill  have  little  cause  of  just 
complaint,  if  she  realize  the  fable  of  the  sheep  who  rejected  the 
guardianship  of  the  dog,  at  the  instigation  of  the  wolf.'  What  can 
be  expected  of  the  future  of  a  people,  who  are  thus  blind  to  all 
high  view9  of  their  own  true  interests  ?  Can  it  be  suppoeed  that 
the  blessings  of  our  republic  can  be  long  preserved^  unless  some- 
thing like  a  spirit  of  self-sacrifice  for  the  public  good  actuates  the 
hearts  of  the  people  ?  Is  it  to  be  expected,  that  the  ^eat  destinies 
of  our  country  can  be  realieed,  and  its  great  hopes  fiilfilled,  by  men 
who  are  not  warmed  by  impulses  which  reach  farther*  than  mere 
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private  results  ?  If  we  ever  expect  to  beoome  a  great  or  a  happy 
people,  we  must  feel  that  we  have  a  country,  and  that  to  her  is 
doe  a  reverential  self-devotion,  greater  even  than  that,  which  divine 
and  human  laws  teach  us  to  render  to  our  natural  parents.  On 
an  ancient  English  battle  field  has  been  found  a  piece  of  rusting 
armour,  with  the  inscription,  "  JB»  loyal  amour  tout  man  ccsur.^^ 
It  is  precisely  the  sentiment  which  is  most  wanting  in  the  Ameri- 
can character.  Without  it  we  shall  never  rival  the  career  of  those, 
whose  blood  is  in  our  veins,  and  who  though  dead  yet  speak  to  us, 
in  the  monumental  greatness  of  their  renown. 

It  is  very  apparent  that  society  cannot  long  continue  td  exist 
onder  the  conditions  to  which  the  mob  spirit  subjects  it.  Security 
and  tranquillity  are  the  elements,  not  only  of  social  happiness,  but 
of  social  existence.  The  interests  that  are  bound  up  in  the  enjoy- 
naent  of  life  and  property  are  sensitive,  and  shrink  before  if  they 
cannot  resist  the  shocks  of  anarchy.  But  society  will  continue  to 
cx»t.  There  is  no  instance  that  we  know  of  in  history,  where  the 
dieorgamzing  principle  has  finally  triumphed  over  social  institu- 
tions. The  power  of  the  former  is  like  the  convulsive  and  self- 
destroying  forces  that  precede  dissolution,  that  of  the  latter  is  a 
«oimd  and  life*like  vigor^  that  is  ever  gaining  strength.  In  America 
particularly  it  is  far  the  most  active  principle.  There  is  a  spring- 
ing and  fiery  energy  in  the  millions  who  are  crowding  our  tho- 
roughfares of  life,  each  with  the  right  to  hope  and  by  consequence 
with  the  spirit  to  dare,  that  must  in  some  way  prove  too  strong  for 
wy  adverse  influences.  More  especially  does  the  tide  of  life  pour 
towards  our  great  cities,  and  more  particularly  necessary  is  it, 
that  in  them  the  conservative  principle  should  be  sure.  That  very 
necessity  will  produce  its  own  realization.  The  minds  of  men 
are  not  yet  sufficiently  aroused  on  this  subject,  which  is  proved  by 
the  fiou^t  that  the  bad  symptoms  have  not  yet  arrived  at  the  worst. 
£ach  new  outrage  is  of  greater  atrocity  than  that  which  preceded 
it;  a  sure  sign  that  afiairs  have  not  yet  arrived  at  that  critical  worst 
point,  after  which  they  will  be  sure  to  mend. 

It  is  very  certain^  that  in  the  mimicipal  orgaitisation  of  the  city 
of  Boston  there  is  not  provided  any  more  efiective  preventive  force, 
than  in  the  other  cities  of  the  Union.  We  question  whether  \ve 
have  a  police  as  strong  in  proportion,  either  in  numbers  or  author- 
ity, as  those  of  New  York  and  Philadelphia.  Yet  the  public  peace 
»  more  efiectually  preserved  here  than  in  either  of  those  cities. 
We  explain  this  by  saying,  that  in  this  matter  of  public  order,  the 
people  are  a  law  unto  ihemselves.  With  an  entire  conviction  of 
the  necessity,  of  government,  they  object  to  the  expense  and  re- 
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8trictions  of  any  but  self-government.  Accordingly  we  have  a  sys- 
tem not  recognized  by  any  written  laws,  but  written  upon  the 
understanding,  which  makes  every  man  a  conservator  of  the 
peace,  and  which,  while  our  social  condition  remains  as  it  now  is, 
renders  the  probability  of  any  serious  disturbance  very  remote. 
It  is  a  system  which  substitutes  the  early  training  of  Uie  school- 
room, for  the  tardy  coercion  of  the  grand  jury  and  the  jail. 

Unless  such  training  can  be  made  as  effectual  in  the  other  cities 
of  the  Union,  it  follows  thfit  the  same  results  must  be  effected  by 
other  means.  At  present  there  is  a  want  of  such  training  or  of 
any  substitute  for  it.  The  only  other  method  which  we  can  think 
of  is,  giving  an  increased  and  disproportionate  power  to  the  civil 
authority,  by  making  a  government  strong  enough  to  overawe 
those,  who  cannot  govern  themselves.  It  has  long  appeared  to 
us,  that  the  tendency  of  events  in  our  large  cities  has  been  such  as 
must  result  in  the  creation  of  such  a  strong  coercive  power,  as  is 
not  yet  known  among  us,  and  which  has  heretofore  been  looked 
upon  as  foreign  to  the  spirit  of  our  institutions.  It  is  to  be  hoped, 
that  the  iqdications  and  the  necessity  of  such  a  change  vnll  be 
confined  to  our  three  largest  cities,  but  it  is  through  them,  if  ever, 
that  the  American  people  are  to  learn,  what  a  strong  government 
is,  and  to  be  familiarized  to  the  aspect  and  use  of  a  power  stronger, 
more  arbitrary  and  less  under  popular  control,  than'  any  which  our 
happy  circumstances  have  yet  brought  any  "part  of  our  land  in 
subjection  to. 

Police  regulation  has  been  carried  almost  to  perfection  in  Eu- 
rope. We  never  hear  of  a  riot  in  Vienna  ot  in  the  Russian  capi- 
tals. Not  often  in  Paris,  unless  it  is  exalted  to  the  dignity  of  a 
revolution.  London  has  long  enjoyed  perfect  tranquillity.  If  there 
were  no  other  cause  to  make  the  name  of  Sir  Robert  Peel  memo- 
rable, the  great  blessing  which  he  has  bestowed  upon  his  country, 
in  carrying  through  the  system  of  the  new  police,  would  of  itself 
entitle  him  to  a  high  place  among  the  benefactors  of  mankind.  In 
London,  the  police  is  a  civic  army,  in  numbers  and  discipline  w^or- 
thy  of  the  name.  Without  any  of  the  insignia  of  military  show, 
but  distinguishable  by  a  known  and  conspicuous  badge,  the  police 
is  to  be  found  at  every  turning.  With  more  than  the  eyes  erf  Ar- 
gus, or  the  arms  of  Briareus,  untiring  in  vigilance,  and  irresistible 
in  power,  it  is  omnipresent,  ever  ready  to  detect  and  suppress  the 
beginnings  of  evil.  It  is  eminently  a  humane  system.  It  is  pre-  * 
ventive  and  conciliatory.  .  It  seeks  to  soothe  and  reclaim,  by  the 
most  persuasive  and  gentle  influences,  instead  of  irritating  by 
tyranny  and  harshness,  the  nusery,  which  in  a  place  like  LomioD, 
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most  be  working  at  the  heart-strings  of  so  many  of  its  thousands 
of  onfortunates.  But  under  this  exhibition  of  forbearing  gentle- 
ness, there  watches  an  almost  irresistible  power,  the  power  of  law, 
of  numbers,  of  union,  of  systematic  and  scientific  organization. 
When  the  gentler  remedies  have  failed,  this  power  is  called  into 
instant  and  efficient  actioi).  There  is  no  force  which  the  danger- 
ous classes  can  command,  that  would  resist  it  for  a  moment.  The 
consequence  is,  the  streets  of  London  are  safe  and  peaceful.  The 
defenceless  have  always  a  protector  within  the  call  of  their  voices. 
The  bewildered  wanderer  bias  but  to  ask  and  find  his  direction. 
The  child  who  has  lost  its  protector,  or  the  parent  who  has  lost  his 
child  in  the  crowd,  is  each  almost  certain  of  finding  the  other  at 
their  common  home.  The  robber,  the  thief,  the  ruffian  shrink  into 
darkness.  A.  riot  in  London  would,  we  presume,  be  almost  im- 
possible. The  streets  of  London  are  more  safe  for  the  defenceless 
and  the  weak,  than  are  those  of  most  American  towns  of  any  con- 
siderable magnitude. 

But  this  system  has  its  price,  a  price  which  would  be  unwillingly 
paid  by  any  people  not  inured  by  habit  to  excessive  burdens  of 
taiation.  It  has  its  price,  too,  in  the  restraints  which  it  imposes, 
and  which  would  be  even  more  onerous  than  taxation  to  a  people 
accustomed  to  the  unrestrained  freedom  of  the  United  States. 
But  to  such  a  system,  with  all  its  onerous  burdens  and  its  despotic 
powers,  most  our  large  cities  be  driven,  if  there  is  not  a  moral  per- 
ception of  the  advantages  of  order,  clear  and  strong  enough  of 
itself  to  preserve  tranquillity.  It  is  idle  to  say,  that  any  approach 
to  a  more  arbitrary  authority,  than  is  now  to  be  found  in  our  demo- 
cntic  constitutions,  is  adverse  to  our  vested  franchises.  No  polit- 
ical institutions  are  in  accordance  with  the  circumstances  of  any 
nation,  unless  they  accomplish  their  object  of  preserving  security 
and  domestic  peace.  These  are  the  primal  conditions  of  social 
existence.  The  forms  of  free  government  are  forms  only,  unless 
they  are  supported  by  a  principle  within  the  hearts  of  the  people, 
and  unless  so  supported  they  will  surely  fall,  and  be  replaced  by 
something  that*  will  satissfy  the  demands  of  society.  That  some- 
thing, whether  it  be  a  written  constitution,  a  moral  sense,  a  strong 
police,  or  a  stmiding  army,  is  the  very  institution  which  is  suited 
to  the  genius  of  the  people ;  and  any  institution  which  does  not  ful- 
fil these  conditions  is  unsuitable,  and  must  soon  or  late  die  away 
and  be  forgotten. 
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District  Court  of  the  Vhited  ^ates^  Massachusetts^  hdy^  1944,  nl 
Boston.    In  Admiralty. 

The  Brio  Cynosure. 

When  two  vessels  approach  each  Other  on  opposite  tacks,  each  being  dlose-hauled, 
and  it  is  doubtful  which  is  to  windward,  the  vessel  on  (he  starboard  tack  ahoald 
keep  on  her  course,  and  the  vessel  on  thd  larboard  tack  should  keep  off. 

Where,  in  such  a  case^  from  the  evidence  and  the  opinion  of  experts,  it  appeared 
that  the  Cynosure,  the  vessel  on  the  larboard  tack,  should  have  seen  the  Hght 
of  the  Androdtis,  the  vessel  on  the  starboard  4ack,  and  have  drawn  an  infer- 
ence from  the  bearing  of  her  light  respecting^  her  situation,  in  season  to  dear 
her  by  keeping  off*,  and  the  Androdus  kept  on,  but  the  Cynosure,  by  not  keeping 
off,  occasioned  a  collision ;  it  was  held,  that  the  Cynosure  waa  liable  for  the 
dami^es* 

This  was  a  libel  in  a  case  of  collision,  in  which  S.  G.  Niooll  waa 
the  libellant,  and  W.  McClure  the  respondent.  The  principles 
upon  which  thi9  case  was  decided  were  chiefly  of  a  nautical  char- 
acter, but  may  be  found  important  in  many  cases  of  collision ;  and 
in  guiding  masters  and  officers  in  the  management  of  vessels  which 
are  approaching  each  other  at  sea. 

The  hermaphrodite  brjg  Androdus,  of  New  York,  owned  by  Mr. 
NicoU,  was  on  a  passage  from  Rochelle  to  New  York,  end  on  the 
night  of  the  collision  was  sailing  close-hauled  upon  the  starboard 
tack,  the  wind  being  about  north,  and  the  vessel  heading  W.  N.  W. 
The  Cynosure  was  bound  from  Surinam  to  Boston,  and  waa  dose- 
hauled  on  the  larboard  tack,  heading  about  E.  N^  E.  The  time  of 
the  collision  was  about  three  o'clock  in  the  morning,  the  night 
clear,  with  starlight,  but  it6  moon,  and  a  moderate  breeze.  It 
appeared  from  the  testimony  on  both  sides  that  the  Androdus  kept 
her  course,  hailing  the  other  vessel  to  bear  away,  until  a  coUisioa 
beeame  inevitable,  when  she  put  her  helm  down  and  came  into 
the  wind;  and  that  the  Cynosure  also  kept  her  course  until  a 
minute  before  the  contact,  when  she  also  put  her  helm  down,^  came 
into  the  wind,  and  struck  the  Androdus  on  the  lee  aide,  her  jil^ 
boom  running  over  the  Androdus's  lee  rail,  between  the  fore  and 
main  rigging. 

The  libellant's  claim  .for  damages  was  put  upon  the  ground  that 
the  Cynosure,  being  on  the  larboard  tack,  should  have  kept  off,  by 
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the  law  of  the  ocean ;  and  that,  moreover,  being  the  leeward-most 
(as  appeared  from  the  manner  in  which  she  struck  the  Androdus) 
she  would  have  gone  clear  of  har,  under  her  stern,  had  she  not 
luffed.  On  the  part  of.  the  defence,  it  was  admitted  that  no  blame 
vras  to  be  attached  to  the  Androdus,  but  it  was  contended  that  the 
Cynoeure  did  the  best  she  could  under  the  circumstances,  and  that 
the  collision  was  one  of  those  inevitable  accidents,  consequent  upon 
the  uncertainties  of  .winds,  weather,  and  the  darkness  of  night, 
which  must  be  borne  by  the  parties  upon  whom  they  fall. 

The  evidence  on  the  part  of  the  libellant  was  that  the  Cynosure 
was  discovered  at  some  distance ;  that  a  light  was  hung  out  on  the 
Androdus's  lee  quarter ;  that  when  the  Cynosure  was  found  to  be 
keeping  her  course,  she  was  hailed  several  times  through  a  trumpet 
to  keep  off,  and  put  her  helm  up ;  that  she  kept  on  her  course  nntil 
vrithin  a  few  yards  of  the  Androdus,  \vhen  she  luffed  and  struck 
the.  Androdus  in  the  manner  described. 

On  the  part  of  the  defence,  the  chief  mate  of  the  Cynosure  testi- 
fied that  the  light  of  the  Androdus  was  seen  twelve  or  fifteen  min- 
utes before  the  collision ;  that  he  could  not  see  the  vessel,  nor  make 
out  which  way  she  was  standing  ;  that  before  he  could  make  out 
which  way  she  was  standing,  a  collision  became  inevitable,  and  he 
ordered  the  helm  down,  to  bring  the  vessel  into  the  wind  and 
diminish  the  force  of  the  shock*  The  man  at  the  wheel  testified 
substantially  in  the  same  manner,  except  that  he  made  the  time  be- 
tween the  discovery  of  the  light  and  the  eolhsion  considerably  less. 
The  only  other  witness  who  was  on  deck  before  the  Cynosure 
hified,  said  that  he  saw  the  light,  called  out  <<  light  ho !  "  that  the 
mate  came  forward,  looked  ov^  the  bow,  and  gave  the  order  to 
put  the  hehn  down  ;  that  he  could  not  see  the  Androdtks  distinctly, 
so  as  to  make  out  her  Qourse,  until  she  was  within  a  few  lengths  of 
them ;  and  that  there  was  not  more  than  two  minutes  betxyeen  the 
time  of  seeing  the  Ught  and  the  collision. 

The  Cynosure  is  a  vessel  of  about  three  hundred  and  fifty  tons, 
and  bad  topgallant  sails  set.  The  Androdus  is  a  hermaphrodite 
iHrig  of  about  one  hundred  end  forty  tons,  and  had  nothing  above 
her  foretopmast,  having  lost  her  topgallant  mast  a  few  days  before. 

On  this  evidence  it  was  contended,  that  when  the  Androdus  was 
first  seen  by  the  Cynosure  a  collision  was  inevitable,  and  it  was 
too  late  to  do  anything  else  than  come  np  into  the  wind  and  dimin^ 
ish  the  force  of  the  shock. 

In  the  case  of  Lpwry  v.  The  Steamboat  Portlandy  (1  Law  Rep. 
313,)  Benjamin  Rich,  William  Sturgis  and  Francis  Dew^pn,  gave 
their  opiniow  npon  several  nautical  questions,  one  of  which  was 
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relied  upon  in  this  cause,  and  was  to  this  efiect.  When  two 
vessels  are  approaching  each  other  on  opposite  tacks,  each  sailing 
on  the  wind,  and  it  is  doubtful  which  is  to  windward,  the  vessel  to 
the  larboard  tack  should  give  way,  and  thus  each  pass  to  the  right. 
And  these  gentlemen  added  to  their  opinion,  —  "  These  rules  are 
particularly  intended  to  govern  vessels  approaching  each  other  un- 
der  circumstances  that  prevent  their  course  and  movements  being 
readily  ascertained  with  accuracy,  for  instance,  in  a  dark  night  or 
dense  fog." 

In  this  case  the  following  gentlemen  were  examined  as  experts  : 
Benjamin  Rich,  James  W.  .Sever  and  Edward  H.  Faucon,  Whose 
opinions  upon  the  general  principles  governing  such  cases  were 
substantially  ad  follows : 

The  rule  of  the  ocean  is,  that  when  two  vessels  approach  each 
other  on  opposite  tacks,  each  being  on  a  wind,  the  vessel  on  the 
starboard  tack  keeps  on,  and  the  vessel  on  the  larboard  tack  keeps 
off.  Even  if  the  latter  is  the  weather-most,  she  attempts  to  go  to 
windward  of  the  other,  at  her  peril.  She  may  go  about  and  stand 
off  op  the  other  tack,  but  she  must  do  this  in  season,  at  her  peril. 
•  When  two  vessels  approach  each  other  on  opposite  tacks,  each 
bears  on  the  lee  bow  of  the  other.  If  you  are  on  the  larboard 
tack,  and  see  a  light  bearing  a  few  points  on  your  lee  bow,  if  there 
is  a  tolerable  breeze,  the  course  of  the  other  vessel  can  be  deter- 
mined immediately,  without  seeing  the  vessel  itself,  by  the  change 
in  the  bearing  of  the  light.  For  if  the  other  vessel  is  going  free, 
the  light  will  change  its  bearing  instantly  and  rapidly  by  passing 
astern.  If  the  light  is  from  a  stationary  object,  you  will  leave  it 
astern,  though  less  rapidly.  If  the  light  does  not  change  its  bear- 
ings, and  approaches  you,  it  must  be  from  a  vessel  sailing  by  the 
wind  on  the  other  tack.  In  such  case,  the  duty  of  the  vessel  on 
the  larboard  tack  is  to  keep  off,  at  once.  Being  cross-examined  as 
to  whether  the  vessel  on  the  larboard  tack  ought  to  keep  off  if  the 
light  bore  as  large  as  four  points  on  the  bow,  the  witnesses  said 
that  four  points  would  be  wide  for  a  vessel  to  come  in  contact,  but 
that  they  should  feel  bound  to  keep  off  even  in  that  case,  for  it  is 
not  easy  to  ascertain  the  exact  number  of  points  without  a  com* 
pass,  and  because  the  coming  to  and  falling  off  of  vessels  sailing 
by  the  wind  in  a  moderate  breeze,  often  varies  the  apparent  bear- 
ings a  little.  ' 

Since  the  vessel  on  the  starboard  tack  has  a  right  to  keep  on,  if 
she  finds  at  last  that  a  collision  is  inevitable,  she  has  only  to  come 
into  the  wind.  So,  the  vessel  on  the  larboard  tack,  if  she  does  not 
discover  the  other  vessel  until  a  ^^llisiou  is  inevitable,  may  come 
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into  the  wind ;  bnt  this  would  only  be  when  she  was  so  much  to 
windward  that  she  could  not  clear  the  other  vessel  by  keeping  off. 
If  the  Yessel  on  the  larboard  tack  luf&  before  she  strikes  the  other, 
and  yet  after  coming  into  the  wind  strikes  her  on  the  lee  side  nearly 
amicbhips,  we  should  say  that  if  she  had  not  luffed  she  would  have 
gone  clear,  passing  under  the  stern.  Certainly  she  would,  by  keep* 
ing  off  a  point. 

After  a  hearing,  the  court  desired  further  information  upon  cer- 
tain points,  and  it  was  agreed  that  the  evidence  should  be  submit- 
ted to  two  experts,  who  should  answer  questions  propounded  by 
the  court  upon  those  points.  The  gentlemen  agreed  upon  were 
MesBors.  Benjamin  Rich  and  William  Sturgs.  Subsequently  Mr* 
John  S.  Sleeper  was  substituted  for  Mr.  Sturgis,  who  was  ill. 
Their  answers  were  as  follows :  — 

To  question  the  first.  ^^  It  appears  that  when  the  Androdus 
was  first  seen  firom  the  Cynosure,  she  was  on  the  lee  bow,  the  most 
unfavorable  position  for  discovering  a  light  or  other  object.  It 
is  usual  on  board  vessels  at  sea,  when  sailing  on  a  wind,  to  keep  a 
sharp  look-out  to  windward  and  ahead,  but  little  danger  being  ap- 
prehended firom  vessels  coming  up  under  the  lee.  Therefore, 
allowing  as  vigilant  a  look-out  to  have  been  kept  on  board  the 
Cynosure  as  is  customary  at  sea,  the  light  on  board  the  Androdus, 
unless  it  was  a  very  bright  one,  might  not  have  been  seen  until  the 
v^sels  were  within  a  quarter  of  a  mile  of  each  other,  without  ren- 
dering the  watch  on  deck  liable  to  the  charge  of  neglecting  their 
duty." 

To  question  the  second,  they  answered,  that  not  more  than  one 
minute  would  be  necessary  to  determine  that  the  Androdus  was 
steering  close-hauled  on  the  starboard  tack.  This  was  predicated 
upon  the  fact  that  the  Androdus  was  coming  at  such  an  angle  that 
a  considerable  portion  of  her  broadside  could  be  seen,  and  upon  the 
facts  as  to  the  bearings  of  the  light,  as  testified  to  by  the  other 
gendemen. 

To  question  the  third.  "  This  question  supposes  the  vessels 
to  be  approaching  each  other  on  opposite  tacks,  and  the  Androdus 
to  be  crossing  the  bow  of  the  Cynosure,  having  clearly  passed  one- 
third  of  her  length  across  the  bow  of  that  vessel.  The  Cynosure 
would  then  be  heading  for  the  after  part  of  the  fore  chains  of  the 
Androdus,  in  a  diagonal  direction.  If  the  vessels  were  in  this  po- 
sition wben  only  a  few  lengths  from  each  other,  it  is  plain  that  the 
only  way  to  prevent  a  concussion  on  the  part  of  the  Cynosure 
would  be  to  but  the  helm  hard  up.  If  the  Cyndsure  would  answer 
her  helm,  she  would  rapidly  fall  off,  and  the  vessels  pome  side  by 
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side,  in  parallel  directions,  heading  opposite  ways,  and  might  come 
in  contact,  rubbing  past  each  other  without  sustaining  much  injury. 
If,  when  in  the  position  first  stated,  and  the  vessels  within  a  few 
lengths  of  each  other,  the  helm  of  the  Cynosure  should  be  put 
down,  it  would  exhibit  a  deficiency  of  nautical  skill  or  presence  of 
mind,  as  in  that  case  the  vessels  would  inevitably  come  in  danger- 
ous contact;  If  the  vessels,  at  the  time,  were  a  quarter  of  a  mile 
apart,  or  perhaps  even  less,  and  the  Cynosure  would  work  quick 
without  ranging  ahead  greatly  in  stays,  she  might  have  gone  about 
without  coming  in  contact  with  the  Androdus ;  but  even  then,  it 
would  have  been,  with  plenty  of  sea-room,  more  safe  and  conse- 
quently advisable,  to  have  put  the  helm  up  and  shivered  the  after 
yards." 

K.  H.  Daruijjr.j  for  the  libellant. 
F.  C.  Loringj  for  the  respondent. 

The  Court  said  that  upon  the  evidence  in  the  case,  it  was  satis- 
fied that  each  vessel  was  sailing  by  the  wind,  the  Androdus  on  the 
starboard  and  the  Cynosure  on  the  larboard  tack ;  that  the  An- 
drodus showeda  light,  kept  her  course,  and  when  a  collision  was 
inevitable,,  luffed  into  the  vsriod.  No  blame  was  attributable  to  her. 
It  would  seem  that  the  Cynosure  either  did  see  or  ought  to  have 
seen  the  light  of  the  Androdus  in  sufficient  season  to  keep  off. 
From  the  opinions  of  the  nautical  gentlemen,  it  would  seem  that  the 
Androdus  was  from  one  third  to  one  half  her  length  to  windward 
of  the  Cynosure,  and  could  have  cleared  her  by  keeping  off  a  little; 
perhaps,  by  simply  keeping  her  course  without  luffing.  His  Honor 
thought  it  proved  that  the  Cynosure  ought  to  have  known  the  course 
and  movements  of  the  Androdus,  either  by  seemg  the  vessel,  or  by 
inferences  which,  as  all  the  experts  say,  nautical  mto  would  draw 
at  once  from  the  bearing  of  the  light. 

Decree  for  the  libellant,  for  damages  and  costs. 


Thb  Cynosure. 

The  statute  of  Louisiana)  1843,  No.  133,  imposing  a  penalty  upon  any  colored 
person  who  oomes  within  the  state,  on  board  of  any  vessel,  is  unconstitutional. 

A  master  of  a  vessel,  who  pays  the  fees  and  expenses,  occasioned  by  the  arreet 
and  detention  of  a  colored  seaman,  under  the  said  statute,  cannot  deduct  the 
amount  from  the  seaman's  wages. 

The  seaman  is  not  entitled  to  extra  compensation  from  the  master,  on  aooouiit 
of  such  imprisonment. 

This  was  a  libel  for  seaman's  wages,  in  which  Martin  was  libellant, 

Digitized  by  VjOOQ IC 


U.  S.  DISTRICT  COURT.  MASSACHUSETTS.  227 

and  McClure  respondent.  The  amount  of  wages  was  adjusted 
between  the  counsel,  with  the  agreement  that  one  item  should  be 
left  to  the  decision  of  the  court ;  the  point  being  a  rebate,  arising 
under  a  recent  statute  of  Louisiana. 

The  libellant,  who  was  cook  of  the  Cynosure,  was  a  colored 
roan,  and  while  at  New  Orleans  was  taken  from  the  vessel  by  the 
authorities  of  the  place,  detained  in  prison  during  the  stay  of  the 
vessel,  and  delivered  up  to  the  master  when  the  vessel  sailed.  The 
imprisonment  of  the  libellant  was  under  the  act  of  Louisiana,  1842, 
No.  123 ;  from  which  we  extract  the  passages  bearing  upon  the  case. 

Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Represen* 
tatives  of  the  State  of  Louisiana^  in  Chneral  Assembly  convened,  that 
from  and  after  the  time  specified  in  this  act,  no  free  negro,  mulatto 
or  person  of  color  shall  come  into  this  state  on  board  of  any  vessel 
or  steamboat,  as  a  cook,  steward,  mariner,  or  in  any  employment 
on  board  that  vessel  or  steamboat,  or  as  a  passenger  ;  and  in  case 
any  vessel  or  steamboat  shall  arrive  in  any  port  or  harbor  or  land- 
ing on  any  river  in  this  state,  from  any  other  state  or  foreign  port, 
having  on  board  any  free  negro,  mulatto  or  person  of  color,  the 
harbor  roaster  or  other  person  having  charge  of  such  port  shall 
forthwith  notify,  &c.  .  •  .  Whereupon  the  judge  shall  immediately 
issue  a  warrant  to  apprehend  and  bring  every  such  free  negro,  mu- 
latto or  colored  person  before  him,  and  shall  forthwith  commit  him 
or  her  to  the  parish  jail,  there  to  be  confined  until  such  vessel  or 
stearoboat  is  ready  to  proceed  to  sea,  when  the  master  of  such  ves- 
sel or  steamboat  shall,  by  the  written  order  of  the  judge,  take  and 
carry  away  out  of  this  state  every  such  free  negro,  mulatto  or 
person  of  color,  and  pay  the  expenses  of  his  or  her  apprehension 
and  detention. 

Section  2,  requires  the  master  of  every  vessel  having  such  free 
negro  on  board,  to  give  bond  with  sureties,  in  $500  for  each  negro, 
to  pay  the  expenses  of  his  arrest  and  detention,  and  imposes  a 
penalty  of  $1000  upon  the  master  and  owner,  if  this  bond  is  not 
given  within  three  days  after  the  vessel's  arrival. 

Section  3,  provides  that  if  the  master  neglect  or  refuse  to  take 
away  such  negro  in  his  vessel,  the  negro  shall  be  sent  out  of  the 
limits  of  the  state  by  the  sheriff,  the  expense  of  which  transporta- 
tion shall  be  borne  by  the  negro  if  he  has  the  means  of  payment, 
if  not,  then  at  the  expense  of  the  slate,  to  be  paid  out  of  the  penalty 
recoverable  of  the  master  or  owner  under  this  act. 

Section  4,  imposes  a  punishment  of  5  years'  imprisonment  upon 
any  negro,  &c.  who  shall  return  to  the  state  after  having  been 
imprisoDed  and  transported  as  above. 
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Section  11,  requires  every  master  of  a  vessel  coming  from  an- 
other slate  or  from  a  foreign  port,  to  make  a  report,  under  oath,  of 
the  name,  age  and  occupation  of  every  free  negro,  &c.  on  board 
his  vessel,  within  twenty-six  hours  after  his  arrival,  under  a  penally 
of  $100  for  each  omission. 

The  master  paid  the  fees  attendant  upon  the  arrest  and  detention 
of  the  libellant,  and  his  board  while  in  jail.  He  allowed  him  wages 
for  all  that  time,  but  reserved  the  question  whether  the  ship  was 
also  to  bear  the  jail  fees  and  expenses  above  named,  or  w^hether 
they  were  a  personal  charge  upon  the  seaman. 

a,  H.  Dana,  jr. ^  for  the  libellant. 

A.  H.  Fiske,  for  the  respondent, 

Th£  CoiTRT  remarked,  that  the  statute  inflicts  imprisonment  upon 
the  colored  person  who  comes  within  the  state,- under  these  circum- 
stances ;  but  the  payment  of  the  charges  seems  to  be  placed  as  a 
deterring  tax  or  penalty  upon  the  vessel  or  master,  as  he  and  bis 
bondsman  are  made  responsible  for  them.  It  is  argued  that  the  tax 
and  imprisonment  are  unconstitutional.  The  court  thought  it  clear 
that  they  were  so.  A  certain  color  is  made  the  sole  test,  by  which 
a  citizen  of  either  state  is  forbidden  to  enter  Louisiana,  under  pen- 
alty of  imprisonment.  Why  may  not  a  different  color  than  black 
be  made  the  criterion?  Why  may  not  any  other  personal  mark? 
Indeed,  the  professing  a  certain  creed,  religious  or  political,  might 
be  made  a  ground  of  exclusion.  This  statute  seems  to  be  clearly 
in  contravention  of  the  provision  of  the  constitution,  with  reference 
to  the  rights  of  citizens  in  other  states.  Yet  this  will  not  change 
the  liability  of  the  mqster ;  for  if  he  has  paid  an  unconstitutional 
tax,  without  either  an  express  or  implied  request  from  the  seaman, 
the  burden  must  be  borne  by  the  party  who  first  assumed  it. 

The  shipping  articles  did  not  specify  a  voyage  to  New  Orleans, 
but  to  Apalachicola  and  other  ports.  It  is  suggested  that  the  libel- 
lant may  be  entitled  to  extra  compensation  for  the  imprisonment  he 
suffered,  since  the  contract  gave  no  notice  that  he  would  be  re- 
quired to  go  to  New  Orleans.  But  the  contract,  it  is  admitted, 
would  give  the  master  a  right  to  take  the  libellant  to  New  Orleans, 
after  going  to  Apalachicola,  under  ordinary  circumstances;  and 
the  court  thought  he  could  not  be  held  to  have  contemplated  that 
the  libellant  would  suffer  an  unconstitutional  imprisonment 
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Supreme  Judicial  Court  of  Massachusetts^  March  Term,  held  by  ad- 
joumment  in  June,  1844,  at  Boston. 

Proprietors  of  Hollis  Street  Meeting  House  v,  John  Pxerjpont. 

Where  a  church  and  pastor  submit  a  question  to  an  ecclesiastical  council,  the  de- 
cision of  the  council  thereon  is  conclusive,  as  to  the  facts  submitted  to  them. 

Where  a  bill  in  equity  is  brought  for  it  discovery,  to  be  used  in  a  trial  at  law,  the 
court  will  inquire  into  the  admissibility  and  effect  of  the  evidence  sought,  in 
the  ooun  of  law.  .  , 

Whether  a  pastor  can  be  compelled,  upon  a  bill  of  discovery,  to  disclose  facts 
which  might  work  a  forfeiture  of  his  office  — *  qucere. 

This  was  a  bill  for  discovery,  to  be  used  in  the  trial  of  a  suit  at  law, 
brought  by  the  present  defendant  against  the  complainants,  for  the 
recovery  of  his  salary  as  pastor.  The  object  of  the  bill  was  to 
compel  the  defendant  to  disclose  the  authorship  of  a  certain  poem, 
which,  several  years  since,  when  a  prize  was  offered  for  the  best 
theatrical  prologue,  was  sent  to  the  prize  committee,  signed  "  J. 
Jamiesop  ;  "  and  also  to  disclose  whether  he  had  not  afterwards 
falsely  denied  the  authorship,  under  the  following  circumstances. 
At  the  time  the  prize  was  offered,  a  gentleman  who  had  been  pre- 
viously asked  by  Mr.  Pierpont,  if  he  might  be  relied  upon  as  a 
confidential  friend,  in  case  a  poem  should  be  offered,  but  was  not 
informed  directly  as  to  the  authorship  of  the  poem,  received  a  let- 
ter,  believed  to  be  in  Mr.  Pierppnt's  handwriting,  dated  Hartford, 
and  signed  J.  Jamieson,  informing  him  that  a  poem  with  this  sig- 
nature bad  been  sent  to  the  committee,  and  requesting  him,  should 
the  poem  be  successful,  to  receive  the  prize  money,  and  pay  it  to 
whom  he  supposed  it  to  belong ;  and  this  gentleman  subsequently 
received  the  prize  money,  and  paid  it  to  Mr.  Pierpont.  After- 
wards, when  some  excitement  arose  in  regard  to  the  authorship  of 
the  poem,  and  the  committee,  to  relieve  themselves  £rom  the  attacks 
and  imputations  cast  upon  them  through  the  press,  were  anxious  to 
discover  and  declare  the  author's  name,  Mr.  tierpont  replied  to 
an  inquiry  put  to  him  for  this  purpose  by  one  of  the  committee, 
"  that  he  had  not  written  two  lines  of  heroic  verse  for  two  years." 
The  bill  charged  that  Mr.  Pierpont  was  the  author  of  the  poem, 
and  that  it  was  written  in  heroic  verse,  and  within  two  years.  To 
the  complainants'  bill  a  plea  was  filed,  setting  forth  that  the  charges 
contained  in  the  bill  had  been  submitted  to  a  mutual  ecclesiastical 
council,  who  had  fully  acquitted  him,  and  that  the  decision  of  the 
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council  was  binding  upon  the  parties,  and  could  not  be  re-examined 
before  any  other  tribunal. 

Franklin  Dexter  and  B.  R.  Curtis^  for  the  plaintiffs. 
Richard  Fletcher  and  S.  E.  Sewallj  for  the  defendant. 

WjLDB  J.  delivered  the  opinion  of  the  court.  The  general  prin- 
ciple is  well  settled,  that  when  matters  are  submitted  to  an  eccle- 
siastical council,  their  decision  thereon  is  conclusive  upon  the  par- 
ties. When  the  council  give  their  advice,  upon  points  not  sub- 
mitted to  them,  such  advice  carries  with  it  no  authority.  But  if 
their  decision  is  binding,  when  it  advises  that  the  connection  be- 
tween a  congregation  5ind  thehr  pastor  should  be  dissolved,  it  is 
equally  so  when  it  advises  that  it  be  not  dissolved.  The  decision 
of  the  council  may  be  impeached  for  partiality  in  its  members,  or 
for  other  causes,  which  would  be  sufficient  for  setting  aside  an 
award,  such  as,  if  the  reasons  assigned  for  the  decision  are  insuffi- 
cient to  justify  the  result.  But  as  to  the  facts  found,  the  decision 
is  conclusive  upon  the  parties.  Were  it  not  so,  and  were  their  de- 
cisions considered  as  merely  advisory,  these  respectable  tribunals, 
which  have  been  found  so  useful^  and  of  so  much  assistance  to  the 
cause  of  justice,  would  become  useless,  and  would  soon  cease  to 
be  held.  If,  upon  such  immoral  conduct  of  the  pastor  as  would 
subject  him  to  a  forfeiture' of  his  office,  a  vote  of  dismissal  is  regu- 
larly passed  by  the  congregation,  the  connection  may  then  be  dis- 
solved, upon  establishing  the  charges  on  a  trial  by  jury.  Immo- 
ralities of  a  minor  order  must  be  submitted  to  an  ecclesiastical 
council,  and  only  the  grosser  immoralities  are  the  proper  founda- 
tion for  a  vote  of  dismissal.  But  the  parties,  in  either  case,  may 
submit  the  charges  to  an  ecclesiastical  council.  If,  instead  of  pro- 
ceeding by  vote,  and  claiming  a  trial  by  jury,  in  a  case  of  gross 
immorality,  they  choose  to  refer  the  matter  to  a  mutual  council, 
selected  with  care,  there  is  no  reason  why  the  decision  of  such 
a  council  thereon  should  be  re-examined  by  any  other  tribunal. 
The  decision  of  the  council  is  final ;  —  not  operating  however,  as 
a  judgment,  propria  vigor e^  nor  as  an  award  precisely  ;  —  but  it  is 
decisive  of  the  facts,  so  far  as  they  are  submitted  to  them. 

A  question  was  raised,  whether,  in  case  of  a  doubt  as  10  the  effisct, 
in  the  suit  at  law,  of  the  evidence  to  be  obtained  by  a  bill  of  dis- 
covery, the  court  should  allow  the  discovery  prayed  for,  and  leave 
the  court  at  law  to  decide  upon  its  effect.  Such  is  the  practice  in 
England,  but  the  organization  of  the  courts  there  is  very  different 
from  ours.  The  evidence  there  is  to  be  used  in  an  entirely  diflfer- 
ent  court  from  the  court  granting  the  prayer  of  the  bill  of  discovery. 
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But  in  the  present  case,  the  question  as  to  the  admissibility  and 
effect  of  the  evidence  sought  for,  is  ultimately  to  be  decided  in  this 
court.  And  it  will  be  a  saving  of  time  and  expense,  to  decide  it 
before  granting  the  prayer  for  discovery.  Besides,  the  defendant 
is  caUed  upon  to  disclose  facts  which  might  materially  affect  his 
moral  character,  and  he  should  not  be  compelled  to  do  it,  except 
in  a  case  where  the  right  to  such  evidence  is  manifest.  Whether 
he  could  be  compelled  to  make  a  disclosure,  which  might  work  a 
forfeiture  of  his  office,  is  a  question  we  are  ndt  now  called  upon 
to  decide.  In  a  case  of  doubt,  therefore,  we  think  the  court  should 
pass  upon  the  effect  of  the  evidence  before  granting  the  prayer  for 
a  discovery :  and  as  we  consider  that  the  evidence  sought  for  by 
the  present  bill  would  not  be  admissible  on  the  trial  of  the  suit  at 
law,  the  bill  must  be  dismissed. 


Francis  B.  CaowNiNSfflELD,  Assignee,  v.  Theodore  Kittredge. 

* 

Where  a  debtor  made  a  fratidalent  conveyance  to  another  person,  who  sold  the 
property  and  paid  the  proceeds  to  a  bona  fide  creditor,  the  latter  being  no  party 
to  the  fhind,  the  fraud  is  purged  by  th^  payment,  and  the  party  is  not  liable 
to  the  assignee  in  insolvency  of  the  debtor,  in  an  action  to  recover  the  value  of 
the  property. 

Tms  was  an  action  of  assumpsit,  brought  by  the  plaintiff,  as  as- 
signee, under  the  insolvent  law  of  Massachusetts,  of  William  W. 
Shaw,  to  recover  the  value  of  certain  household  furniture,  mort- 
gaged by  Shaw  to  the  defendant,  Sept.  14,  1839.  It  appeared 
that  Shaw  applied  for  the  benefit  of  the  insolvent  law,  on  the  12lh 
of  October,  in  the  same  year.  The  property  wa9  sold  by  the  defend- 
ant at  auction  for  $391  80.  The  condition  of  the  mortgage  was 
to  secure  a  note  of  $600,  given  by  Shaw  to  Kittredge  ;  but  a  re- 
ceipt for  the  note  was  produtled,  signed  by  Kittredge,  stating  it  to 
be  given  in  consideration  of  Kittredge's  giving  his  own  note  to  Mrs. 
Maria  Pickering,  to  secura  her  for  a  note  holden  against  Shaw. 
There  was  no  evidence  that  Kittredge  ever  gave  his  note  to  Mrs. 
Pickering,  but  it  was  shown  that  she  held  Shaw's  note  at  the  time 
for  S400.  It  was  in  contest  between  the  parties^  whether,  at  the 
time  the  mortgage  was  made,  Shaw  intended  to  take  the  benefit 
of  the  Insolvent  Act.  There  was  evidence  tending  to  rfiow  that 
the  mortgage  was  made  for  $600,  instead  of  $400,  partly  in  order 
that  the  amount  might  deter  Shaw's  creditors  from  attaching ;  but 


Digitized  by  VjOOQ IC 


232  RECENT  AMERICAN  DECISIONS. 

Mrs.  Pickering  was  no  party  to  this  arrangement,  and  had  no  know- 
ledge of  it.  After  notice  that  the  conveyance  had  been  made,  she  as- 
sented to  it>  and  received  the  proceeds,  which  were  paid  to  her  by  the 
defendant.  The  payment  was  made  prior  to  Shaw's  application  in 
insolvency.  The  defendant  moved  the  judge  to  instruct  the  jury, 
that,  if  they  beHeved  this  evidence,  the  plaintiff  was  not  edtided  to 
recover*  But  the  court  refused,  and  instructed  the  jury,  that  if  one 
of  the  purposes  of  Shaw  and  Kittredge  in  making  the  mortgage  for 
$600  instead  of  $400,  was  to  hinder  and  deter  ^haw's  creditors 
from  attaching,  the  mortgage  was  fraudulent  and  void  as  against 
the  plaintiff,  notwithstanding  another  and  the  principal  object  of  the 
parties  was  to  secure  a  just  debt  to  Mrs.  Pickering ;  and  that  the 
payment  of  the  proceeds  to  Mrs.  Pickering  did  not  discbarge  the 
defendant  from  his  liability.  The  jury  found  a  verdict  for  the 
plaintiff,  and  the  defendant  filec}  exceptions  to  the  foregoing  in- 
structions. 

S.  Bartlett  and  F.  B,  Crowninshield,  for  the  plaintiff. 
C.  A.   Welchj  for  the  defendant. 

Hubbard  J.  delivered  the  opinion  of  the  court.  The  conveyance 
to  the  defendant,  although  fraudulent,  was  not  absolutely  void,  but 
voidable  by  bona  fide  creditors.  If  the  defendant  had  kept  the 
property  in  his  own  hands,  he  would  have  been  responsible  for  the 
amount.  But  the  sale,  and  the  payment  of.  the  proceeds  to  an  in- 
nocent creditor,  purged  the  transaction  of  the  fraud.  If  Mrs.  Pick- 
ering had  been  a  party  to  the  fraudulent  transaction,  she  would 
have  been  affected  by  it.  But  she  was  no  party  thereto,  and  was 
herself  a  bona  fide  creditor.  The  defendant  had  no  proceeds  in 
his  hands  at  the  commencement  of  the  suit.  The  payment  to  a 
bona  fide  creditor  had  discharged  his  liability.  The  verdict  is  to 
be  set  aside,  and  a  new  trial  had  at  the  bar  of  this  court. 


Nathaniel  Stevens,  Assignee,  v.  Jairus  B.  Lincoln. 

While  a  debt,  indoding  usurious  and  legal  demands,  remains  unpaid,  the  law  wOl 
first  apply  any  payments  which  may  be  made  to  the  valid  demands. 

A  payment  of  a  dindend,  by  the  assignee  of  an  insolvent  debtor,  will  not  support 
an  allegation  of  a  payment  by  the  debtor  himself. 

This  was  an  action  of  debt,  brought  by  the  plaintiff,  as  assignee 
under  the  insolvent  law  of  Massachusetts,  of  P.  and  B.  S.  Hale, 
insolvent  debtors.     The    declaration  alleged  that  the  defimdaot, 
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before  the  api^cation  of  the  Hales  in  insolvency,  had  received  of 
them  $260  49  as  usurious  interest,  and  claimed  to  recover  three- 
fold the  amount,  by  virtue  of  the  act  of  1836,  chap.  35.  To  sup- 
port the  allegations,  the  plaintiff  gave  in  evidence  an  account  settled 
between  the  defendant  and  the  Hales  in  January  1, 1840,  including 
the  charges  contended  to  be  usurious,  by  a  note  for  $1,958  91, 
payable  in  sixty  days.  The  judge,  who  tried  the  cause,  ruled  that  the 
usurious  interest  was  not  paid  until  payment  was  made  of  the  note 
in  which  it  was  included,  and  that  the  statute  limitation  of  two 
years  did  not  commence  running,  until  such  latter  payment.  To 
this  ruling  the  defendant  excepted.  The  defendant  then  proved 
that  the  note  was  paid  at  its  maturity,  by  a  memorandum  check  for 
$500,  and  $1458  91  in  money  ;  that  this  check  was  made  an  item 
of  a  subsequent  account,  which  finally  resulted  in  a  balance  of 
$1536  76  in  favor  of  Lincoln,  for  which  the  Hales  gave  him  a 
memorandum  check  ;  that  this  last  mentioned  check  remained  un- 
paid at  the  time  of  the  insolvency  of  the  Hales,  and  made  an  item 
of  Lincoln's  account  against  them,  for  which  he  received  of  the  as- 
signee thirty-five  per  cent,  prior  to  the  commencement  of  this  suit. 
The  judge  ruled  that  these  facts  proved  a  payment  to  Lincoln  by  the 
Hales^  on  the  4th  March,  1840.  To  this  ruling  the  defendant  abo 
excepted.  Other  points  were  raised  in  the  case,  which  it  is  not 
necessary  to  notice.  The  jury  returtied  a  verdict  for  the  plaintiff. 
J.  P.  Rogers  and  J.  P.  Healy,  for  the  plaintiff,  William  D. 
Sohier  and  C  A,  Welchy  for  the  defendant. 

HtrBBARD  J.  delivered  the  opinion  of  the  court,  that,  while  a  debt, 
including  a  claim  for  usurious  interest  and  other  valid  demands,  re- 
mained unpaid,  the  law  would  first  apply  any  payments  which 
should  be  made  to  the  valid  demands  ;  and  that  the  payment  to  the 
defendant  by  the  assignee  of  thirty-five  per  cent,  did  not  support  the 
aUegation  of  a  payment  by  the  Halds.  This  was,  therefore,  a  fatal 
variance,  for  which  the  verdict  was  to  be  set  aside,  and  a  new  trial 
granted. 

WauAM  p.  Rice,  et  al.  Petitioners,  v.  George  B.  Wallace. 

Under  the  insoWent  law  of  Massachusetts  of  1838,  it  was  held,  that  suocessive 
adjoarnments  of  the  second  meeting  might  be  held,  at  eaeh  of  which  debts  might 
be  proted.  It  was  also  held,  that  objectidns  to  the  debtor's  discharge,  made  and 
filed  by  a  majority  of  the  creditors,  might  be  withdrawn  at  a  subsequent  adjourn- 
ment of  the  same  meeting,  and  that  the  objections  of  a  majority  of  the  creditors 
who  had  proyed  their  debts  on  or  before  the  last  adjournment  of  the  seeond 
meeting,  was  necessary  to  prevent  a  discharge.     [But  see  stat.  1844,  c.  178.] 

It  appeared  that- George  B.  Wallace  petitioned  for  the  benefit 
vol.  vn.— no.  v.  30 
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of  the  insolvent  law  of  Massachusetts  before  George  S.  Hillardy  a 
master  in  chancery  for  the  county  of  Suffolk,  and  proceedings  were 
duly  had  thereon.  At  the  second  meeting  of  his  creditors,  debts 
were  proved ;  and  the  meeting  being  adjourned  to  another  day, 
other  debts  were  proved  at  the  adjourned  meeting.  At  the  ad- 
journed meeting  a  paper  was  filed,  by  which  a  majority  of  the 
creditors  objected  to  the  discharge.  The  meeting  was  again  ad- 
journed; and  at  the  second  adjournment,  still  other  debts  were 
proved,  and  a  portion  of  the  creditors  who  had  before  objected 
to  the  discharge,  withdrew  their  objections.  It  then  appearing, 
that  neither  a  majority  in  number  or  in  value  of  the  creditors  who 
had  then  proved  their  debts,  continued  to  object,  the  master  grant- 
ed Wallace  a  certificate  of  discharge.  The  present  petition  prayed 
for  an  order  to  the  master,  prohibiting  him  from  granting  a  dis- 
charge to  Wallace,  or  requiring  him  to  revoke  the  same  if  already 
granted,  on  the  ground,  that  the  filing  of  the  objections  by  the 
creditors  superseded  the  jurisdiction  of  the  master  in  the  premises, 
and  that  the  debtor  could  then  obtain  his  discharge  only  by  appeal 
to  the  supreme  judicial  court. 

Edward  Blake^  for  the  petitioners. 

Annis  Merrill^  for  the  respondent* 

Shaw  C.  J.  delivered  the  opinion  of  the  court.  The  second 
meeting  of  the  creditors  may  be  adjourned,  for  sufficient  cause,  by 
the  master ;  and  successive  adjournments  of  the  same  meeting  may 
be  held,  all  of  which  constitute  the  second  meeting.  At  any  time 
during  the  continuance  of  the  second  meeting,  debts  may  be  proved. 
And  if  objections  are  filed  to  the  debtor's  discharge,  and  subse- 
quently, during  the  continuance  of  the  second  meeting,  other  debts 
are  proved,  by  which  the  objecting  creditors  are  outnumbered,  the 
objections  are  superseded.  All  that  is  done  at  the  second  meet- 
ing, is  considered  as  done  simultaneously,  and  the  majority  of  credit- 
ors required  to  render  the  objections  effective,  must  be  a  majority 
of  all  who  have  proved  their  debts  during  the  continuance  of  the 
second  meeting.  In  the  present  case,  indeed,  the  petitioners  can- 
not reasonably  object  to  the  effect  of  such  adjournments,  since  the 
objections  were  not  filed,  and  all  the  objecting  creditors  had  not 
proved  their  debts,  until  one  adjournment  of  the  second  meeting 
bad  been  had.  It  is  the  opinion  of  the  court,  that  the  master  right- 
fully granted  the  discharge.  It  is  to  be  observed,  that  these  pro- 
ceedings occurred  before  the  statute  of  1844  went  into  operation. 
Under  that  statute,  as  has  been  already  decided,  a  debtor  cannot 
claim  his  discharge,  until  the  expiration  of  six  noonths  from  the  date 
of  the  assignment.     The  petition  is  dismissed. 
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Selections  fVom  9  Metcalf 's  Massachusetts  Reports.    Continued  from  page  201. 


EVIDENCE. 

11.  A  plaintiff,  who  calls  for  the  de- 
feodant's  books  at  the  trial,  aad  upon 
their  being  produced,  claims  the  benefit 
of  eotries  made  theiein  to  his  credit, 
thereby  makes  the  books  prima  facie 
eridence  only,  and  may  therefore  con- 
test and  disprove  the  charges  therein 
made  against  him  by  the  defendant. 
Raymond  y.  Nye,  151. 

13.  If  the  seizin  of  a  party,  at  a  giyen 
time,  is  proved  or  admitted,  the  legal 
presumption  is  that  such  seizin  contin- 
ues, and  the  burden  of  proof  is  on  him 
who  alleges  a  disseizen  ;  and  that  bur- 
den remains  on  him,  even  after  he  has 
given  prima  facie  evidence  of  a  dissei- 
sin.    Brown  v.  King^  173. 

13.  Where  the  proprietor  of  a  wharf, 
which  is  bounded  on  an  arm  of  the  sea, 
claims  the  fiats  to  the  channel,  viz.  to 
low  water  mark,  the  burden  of  proof  is 
OD  him  to  show  that  there  was  an  origi- 
Bal  natural  channel,  from  which  the 
sea  did  iH>t  ebb  at  low  water,  and  that 
each  channel,  or  low  water  mark,  was 
sp  hs  below  his  wharf  as  to  include  the 
flats  which  he  claims.  Ashby  y.  Eastt 
em  Railroad  Co.  368. 

14.  The  report  of  an  auditor,  appoint- 
ed under  the  revised  Sts.  c.  96,  ^  25,  to 
state  the  accounts  of  parties  to  an  ac- 
tkui,  is  pfim&  facie  evidence  on  the  trial 


of  the  action  by  a  jury,  and  changes 

Jo 
373. 


the  burden  of  proof.    Jones  v.  Stevene^ 


15.  When,  on  the  trial  of  a  cause,  a 
party  oflers  in  evidence  an  auditor's  re- 
port, which  contains  statements  respect- 
ug  a  matter  upon  which  he  had  no  au- 
thority to  pass,  it  is  within  the  discre- 
tioo  of  the  courl  to  reject  the  whole 


report,  or  to  recommit  it,  or  te  receive 
in  evidence  those  parts  of  it  which  are 
admissible,  and  reject  the  other  part. 
lb, 

16.  Where  A.,  who  was  taxed  for 
land,  denied,  when  called  on  for  pay- 
ment, that  be  was  rightfully  taxed,  and 
directed  tha  collector  to  call  on  B.,  the 
owner  of  the  land,  and  the  collector 
thereupon  called  on  B.'s  wife,  in  the 
absence  of  B  ,  and  she  paid  the  tax, 
and  A.  afterwards  repaid  her,  and  took 
the  receipt  which  the  collector  had 
given  her  ;  it  was  held,  in  an  action  by 
A.,  against  selectmen  for  refusing  his 
vote,  on  the  ground  that  he  had  not 
paid  the  tai(,  that  they  might  show  that 
A.  did  not  occupy  the  land  for  which 
he  was  taxed,  as  that  fact  had  a  bearing 
on  the  question  whether  the  wife  of  B., 
in  paying  the  tax,  acted  as  A.'s  agent, 
and  whether  she  called  on  A.  for  re- 
payment.   Humphrey  v.  Kin^num^  162. 

17.  A.  shipped  on  board  B.'s  vessel 
for  a  fishing  voyage,  and  signed  a 
shipping  paper,  in  which  it  was  agreed 
that  A.  should  have  a  certain  proportion 
of  the  fish  that  he  should  take  on  the 
voyage,  or  the  proceeds  thereof,  and 
that  S.  should  rendei  to  A.  an  account 
of  the  delivery  or  sales  of  all  such  fish. 
Before  the  vessel  sailed  on  the  voyage, 
A.  drew  an  order  en  B.,  requesting  him 
to  pay  to  C.  or  order,  a  certain  sum  at 
the  end  of  the  voyage,  if  he  (A.)  should 
make  enough  to  pay  said  sum ;  which 
order  B.  accepted.  In  a  suit  against  B. 
on  this  acceptance,  it  was  held,  that 
although  it  was  proved  that  B.  might 
have  sold  the  fish,  soon  after  the  arri- 
val of  the  vessel,  for  a  sum  sufllcient  to 
pay  the  order,  and  that,  by  delaying  the 
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sale,  he  did  not  obtain  a  sum  sufficient 
for  that  purpose;  yet,  if  he  acted  in 
good  faith,  and  sold  the  fish  within  a 
reasonable  time,  be  was  not  liable  to 
the  holder  of  the  order ;  and  that,  for 
the  purpose  of  proving  that  he  acted  in 
good  faith,  and  made  the  sale  in  a  rea- 
sonable time,  evidence  was  admissible 
of  the  custom  of  those  employed  in  like 
fishing  voyages,  to  delay  the  sale  of  fish 
as  long  as  B.  had  delayed  in  this  in- 
stance.    Bradford  v.  Drew,  188. 

18.  Where,  in  the  trial  of  an  action 
between  A.  and  B.,  it  was  made  a  ques- 
tion whether  A.  and  C.  were  partners 
in  the  matter  of  the  suit,  and  ought  to 
have  joined  in  bringing  the  action,  let- 
ters written  by  C.  to  B.,  but  not  com- 
municated to  A.,  are  not  admissible  in 
evidence,    /ernes  v.  Stevens^  373. 

19.  The  declaration  of  a  person  while 
he  was  in  possession  of  land,  claiming 
it  as  owner,  that  his  line  extended  to  a 
certain  boundary  which  he  pointed  out 
when  he  made  the  declaration,  is  smI- 
missible  in. evidence,  after  his  decease, 
on  a  trial  of  a  question  concerning  the 
boundary  line  of  the  same  tract  of  land. 
Daggett  V.  Shaw,  223. 

20.  Where  an  award  was,  "  each 
party  shall  pay  one  half  of  the  expenses 

•  arising  from  this  rule,  and  they  shall 
settle  even  all  accounts  and  demands 
previous  to  the  date ''  of  the  award,  the 
testimony  of  the  arbitrators  is  admissi- 
ble, in  a  subsequent  suit  between  the 
parties,  to  show  that  they  allowed,  in 
their  award,  certain  damages  that  are 
claimed  by  the  plaintiff  in  the  subse- 
quent suit,  and  set  them  off  against  the 
demands  of  the  defendant.  Hodges  v. 
Hodges,  205. 

BXCEPTIONS. 

A  defendant,  on  being  convicted  of  an 
offence  in  the  court  of  common  pleas,  at 
the  March  term  thereof,  alleged  excep- 
tions to  the  opinion  of  the  court,  and 
entered  into  a  recognizance  to  enter  and 
prosecute  the  same,  not  at  the  supreme 
judicial  court  *'  next  to  be  held  for  the 
same  county,'*  as  the  law  requires,  and 
which  was  in  April,  but  at  the  next 
November  term  of  that  court :  The  de- 
fendant npt  having  entered  his  excep- 
tions either  at  the  April  or  November 
term,  the  attorney  general  filed  a  com- 
plaint, setting  forth  the  facts,  and  pray- 
ing the  court  to  order  a  capias  to  be  ia- 


sued  and  the  defeadant  to  be  brought 
into  court.  The  court  held,  that  they 
had  jurisdiction  of  the  cause,  and  order^ 
ed  a  capias  to  issue  against  the  defead- 
ant.  On  his  being  brought  in^  his 
counsel  declined  to  argue  the  exceptions 
and  the  court  awarded  sentence  against 
him  on  his  conviction.  ComnumweaUh 
V.  Dow,  329. 

2.  Under  the  Rev.  Sts.  c.  82,  ^  12, 
exceptions  may  be  alleged  to  the  opin- 
ion, direction  or  judgment  of  the  court 
of  common  pleas  upon  an  award  made 
under  c.  114  of  the  same  statutes  :  The 
provision,  in  ^  13  of  the  latter  chapter, 
for  a  writ  of  error  in  such  case,  is  mere- 
ly cumulative.    Eaton  v.  Hall^  387. 

EXBCUTOn. 

In  a  suit  to  recover  a  legacy  of  an 
executor,  who  is  residuary  legatee,  and 
has  given  bend,  pursuant  to  the  Rev. 
Sts.  c.  63,  ^  3,  to  pay  all  the  debts  and 
legacies  of  the  testator,  the  plaintiff  is 
not  required  to  give  any  other  proof, 
besides  such  bond,  that  the  defendant 
has  assets  in  his  hands.  And  it  seems^ 
that  such  executor,  who  has  given  such 
bond,  is  bound  to  perform  the  condition 
of  his  bond,  although  he  has  not  assets. 
Jones  V.  Richardson,  247. 

2.  Where  a  testator,  by  his  will,  au- 
thorizes his  executors  to  seH  and  con- 
vey his  real  estate  which  is  not  specifi- 
cally devised,  at  such  times  as  they  shall 
think  proper,  and  such  sale  ia  not  re- 
quired for  the  purpose  of  effecting  any 
other  provisions  of  the  will,  the  execu- 
tors have  a  mere  naked  power  to  sell, 
not*  coupled  with  a  trust.  Shefton  t. 
Homer,  462. 

3.  Where  a  testator  by  his  will  gives 
a  naked  power  to  his  executors,  or  such 
of  them  as  shall  take  upon  themselves 
the  probate  of  his  will,  to  sell  and  con- 
vey nis  real  estate,  and  appoints  two 
executors,  who  accept  the  trust  and 
cause  the  will  to  be  proved,  and  one  of 
them  afterwards  resigns  bis  trust,  as 
executor,  and  is  discharged  therefrom 
by  a  decree  of  the  probate  court,  the 
other  executor  has  no  authority,  by  the 
will,  to  sell  and  convey  the  testator's 
real  estate  :  But  if  he  has  such  author- 
ity, yet  if  he  makes  a  contract  for  the 
sale  of  such  estate  to  the  executor  who 
has  resigned,  he  being  one  of  the  testa- 
tor's heirs  and  devisees,  and  also,  bj 
the  testator's  will,   trustee  for  other 
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beiraaad  doTisees,  tbe  court  will  not 
eoforoa  specific  perfoimance  of  the  con- 
titct,  DO  a  bill  io  equity ;  cootracis,  by 
which  a  trustee  becomes  the  purchaser 
of  the  tmst  estate,  being  contrary  to 
the  pdicy  of  the  law.    lb, 

rOHClBLE   ENTRY   AND  DBTAINEg. 

Where  the  relation  of  landlord  and 
tenant  does  not  exist,  a  party  entitled 
to  the  possession  of  lands  or  tenements 
cannot  maintain  the  summary  process 
by  complaint,  provided  by  the  Rev.  Sts. 
e.  IM,  in  cases  of  forcible  entry  and 
detainer,  unless  there  has  been  an  ac- 
tual forcible  entry  or  detainer,  by  rio- 
leoce  or  threats  of  violence  in  uking  or 
keeping  possession,  or  some  act,  or 
thr^  of  force  adapted  to  alarm  the 
party,  or  deter  him  from  apprehension 
of  foicible  resistance.  Such  complaint 
is  not  sustained  by  proof  of  a  mere  un- 
lawful entry  into  a  house,  after  the 
owner  has  forbidden  such  entry,  and  a 
refusal  to  leave  it,  after  repeated  orders 
to  leave  it,  without  proof  of  the  use  of 
any  violence  or  threats  of  violence,  or 
any  show  of  a  determination  forcibly  to 
make  the  entry,  or  forcibly  to  resist  the 
eauy  of  tbe  owner.  Saunders  v.  Rob- 
won,  343. 

FUGITIVES   FROM   JUSTICE. 

The  provision  of  the  Rev.  Sts.  c.  148, 
§  8,  for  the  apprehension  of  persons 
charged  with  the  commission  of  offences 
io  other  states,  is  not  repugnant  tp  the 
eonstitotion  or  laws  of  the  United  States. 
CommontoeaUh  v.  Dracy,  536. 

HUSBAND   AND   WIFE. 

A  married  woman,  whose  land  is  d^ 
lirered  ap  on  a  writ  of  habere  facias  is- 
sued on  a  judgment  against  her  hus- 
band, may  make  a  formal  entry  on  the 
bod,  (if  her  husband  does  not  object,) 
for  the  purpose  of  preventing  the  stat- 
ute bar  of  her  right  of  entry.  Meivin  v. 
Proprietors  of  Locks  ^  Canals,  15. 

2.  By  Stat.  1786,  c.  13,  a  married 
woman  was  barred  of  her  right  of  en- 
try, unless  she  made  entry  within  thirty 
years  next  after  that  right  accrued,   lb, 

3.  A  husband  subscribed  for  shares 
in  the  stock  of  a  bank,  and  on  paying 
tbe  instalments,  he  stated  that  the 
shares  were  his  wife's,  and  that  she 
would  have  something  to  live  upon,  if 
he  should  spend  all  his  property.    He 


took  receipts  as  for  payments  made  by 
her,  which  payments  were  entered  in 
the  book  of  the  bank  as  made  by  the 
wife,  and  a  certificate  was  issued  to 
her  as  owner  of  the  shares .  The  hus- 
band afterward  purchased  shares  in  the 
same  bank,  in  his  own  name,  and  some- 
times pledged  the  same  to  the  bank  as 
security  for  loans  made  to  him,  but 
never  so  pledged,  nor  proposed  so  to 
pledge,  the  shares  that  stood  in  his 
wife's  name.  He  received  dividends  as 
long  as  he  lived,  on  the  shares  that 
stood  in  his  own  name  and  on  those 
that  stood  in  the  name  of  his  wife,  and 
always  requested  the  cashier  of  the  bank 
to  give  him  the  money  in  two  distinct 
and  separate  sums  ;  and  he  sometimes 
asked  for  particular  kinds  of  money  for 
his  wife,  in  payment  of  the  dividends 
on  the  shares  that  stood  in  her  name. 
Held,  on  the  husband's  death,  that  the 
wife  was  entitled,  as  against  his  heirs 
at  law,  to  hold  the  shares  that  stood  in 
her  name  as  her  own  property  :  there 
having  been  a  gift  thereof  to  her  by  her 
husband,  valid  as  against  all  persons 
except  his  creditors,  who  might  resort 
to  the  shares  for  payment  of  their  debts, 
if  he  did  not  leave  other  property  suffi- 
cient to  pay  them.  Adams  v.  Brackett, 
280. 

4.  Money  deposited  in  a  bank  by  a 
married  woman  who,  with  her  husband *8 
consent,  lives  separate  from  him,  and  is 
not  supported  by  him,  is  his  money,  al- 
though it  is  deposited  in  her  name,  and 
he  makes  no  attempt  to  obtain  posses^ 
sion  of  it.  His  creditors  may  attach  it 
by  the  trustee  process,  and  they  will 
hold  it,  although  the  wife  obtain  a  de- 
cree of  divorce  from  bed  and  board  for  a 
cause  that  existed  before  such  process 
was  served.    Arnes  v.  Chew,  320. 

INDICTMENT. 

Two  or  more  distinct  offences  may  be 
included  in  one  indictment,  in  several 
counts,  where  the  offences  are  of  the 
same  general  nature,  and  where  the 
mode  of  trial  and  the  nature  of  the  pun- 
ishment are  also  the  same.  Carlton  v. 
Commonwealth,  632 ;  Booth  v,  Comtnon- 
wealth,  635. 

2.  Where  one  is  licensed  as  a  **  lav- 
emer,"  under  Rev.  Sts.  c.  47,  ^  21,  to 
sell  fermented  liquor  only,  he  cannot  be 
convicted  of  selling  spirituous  liquor,  on 
an  indictment  which  alleges  that  he 
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•old  it  *'  without  being  duly  licensed  as 
aa  innholder.'*  In  such  case,  the  in- 
dictment should  allege  that  the  defend- 
ant, being  licensed  as  an  innhulder, 
with  authority  to  sell  fermented  liquor 
only,  did  sell  spirituous  liquor.  Com' 
monweakh  v.  Thayer,  246. 

3.  An  indictment  under  the  Rot.  Sts. 
c.  47,  &  3,  is  good,  which  alleges  that 
the  defendant,  on,  &c.  at,  &c,  without 
any  legal  authority  or  license,  **  did 
presume  to  be  and  was  a  retailer  of  spir- 
ituous liquors  in  less  quantity  than  twen- 
ty-eight gallons,  and  that  delivered  and 
earned  away  all  at  one  time,  and  did 
then  and  there  sell  and  retail  two  quarts 
of  spirituous  liquors  to  '^  a  person  named. 
Goodhue  V.  CommonweaUh,  553. 

INSOLVENT  DEBTORS. 

An  assignee  of  an  insolvent  debtor, 
«nder  St.  1838,  o.  163,  may  affirm  a 
sale  of  goods  made  by  such  debtor  for 
the  purpose  of  delaying  or  defrauding 
his  creditors,  and  receive  the  price  of 
the  goods  from  the  vendee.  And  if 
such  assignee,  knowing  all  the  facts  of 
the  case,  brings  an  action  against  the 
Tendee,  on  a  note  given  by  him  for  the 
price  of  the  goods,  and  secures  the  de- 
mand by  an  attachment  of  his  property, 
he  thereby  so  far  affirms  the  sale,  and 
waives  his  right  to  disaffirm  it,  that  he 
cannot,  by  discontinuing  such  action  and 
demanding  the  goods,  entitle  himself  to 
maintain  an  action  pf  trover  against  the 
vendee,  on  his  lefusal  to  roturn  them. 
BtUier  V.  Hildreth,  49. 

INSURANCE. 

A  policy  of  insurance  on  goods  to  be 
shipped  between  two  certain  days  does 
not  cover  goods  shipped  on  either  of 
those  days.  Athns  v.  Boyhton  F.  Sf 
Af.  Ins.  Co.  439. 

2.  A  commission  merchant,  to  whom 
the  cargo  of  a  vessel  is  consigned  for 
sale,  has  an  insurable  interest  in  his  ex- 
pected commissions,  and  may  insure  the 
same  while  the  vessel  is  on  her  voyage. 
Putnam  v.  Mercantile  Marine  Ins,  Co. 
386. 

3.  Where  a  part  owner  of  a  vessel 
effects  insurance  for  himself  and  the 
other  owners,  without  their  previous 
authority,  they  may  latify  his  act  after 
they  obtain  knowledge  of  the  loss  of  the 
vessel :  And  the  bringing  of  an  action 


on  the  policy,  in  their  names,  is  a  suffi* 
cient  ratification  of  his  act.  Ftnney  ▼. 
Fairhuffen  Ins.  Co.  192. 

JUDGMBNT. 

A  judgment  against  a  claimant,  which 
is  a  bar  to  another  suit  on  the  claim,  i» 
also  a  bar  to  the  use  by  him  of  the  same 
claim  by  the  way  of  8et-o£  Jones  v. 
Richardson,  247. 

2.  By  St.  1840,  e.  87,  the  judgment 
of  the  court  of  common  pleas  upon  a 
plea  in  abatement  is  not  the  subject  of 
appeal,  writ  of  error,  or  exceptions,  but 
is  final  in  that  court.  Browning  ▼• 
Bancroft,  88. 

3.  When  a  judgment  in  a  ciiminal 
case  is  entire,  and  a  writ  of  error  ia 
brought  to  reverse  it,  though  it  is  erro- 
neous in  part  only,  it  must  be  wholly 
reversed.  Christian  v.  Commonweaiih, 
530. 

4.  The  court,  after  reversing  a  judg- 
ment in  a  criminal  case,  cannot  enter 
such  judgment  as  the  court  below  ought 
to  have  entered,  nor  remit  the  caae  to 
the  court  below  for  a  new  judgment. 
And  this  rule  applies  to  a  ease  where  a 
sentence  has  been  awarded,  to  take 
effect  afier  the  expiration  of  a  former 
sentence,  and  the  prisoner  brings  a  writ 
of  error  to  a  hearing  before  the  expira- 
tion of  the  former  sentence,    lb, 

JURY. 

It  is  to  be  presumed  that  jurors  an- 
derstand  the  instructions  of  the  court  in 
matters  of  law ;  and  where  proper  in- 
structions are  given  to  them,  a  new 
trial  will  not  be  granted  on  the  sugges- 
tion that  they  did  not  rightly  understand 
the  instructions.  Raynumd  i.  Nye^  151. 

LIBIC 

Where  a  negotiable  note  is  indorsed 
to  a  bank  by  the  payee,  aa  collateral 
security  for  one  only  of  several  demand* 
on  which  he  is  liable,  the  bank  has  no 
lien  on  such  note  as  security  for  any 
other  demand  against  the  indorser: 
And  in  a  suit  on  suoh  indorsed  note, 
brought  by  the  bank  agaiust  the  maker, 
aAer  the  demand  which  it  was  pledged 
to  secure  has  been  paid,  the  ma^Br, 
acting  under  the  authority  of  the  in- 
dorser, may  successfully  defend  against 
the  right  of  the  bank  to  recover.  Ais- 
fonset  Bonk  v,  Leland,  259. 
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LIMITATIONS,   STATUTE    OP 

The  proTision  in  the  Rev.  Sts.  c.  120, 
^  9,  that  the  time  of  a  party's  absence 
aod  residence  out  of  the  state  shall  not 
be  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  an  action 
against  him,  does  not  apply  to  a  case  in 
which  the  action  was  barred  by  the 
statute  of  limitations  that  was  in  force 
before  the  revised  statutes  went  into 
operation.     Wright  v.  Oakley ^  400. 

2.  The  provision  in  the  Rev.  Sts.  e. 
190,  §  1 8  —  that  one  of  two  or  more 
joint  contractors  shall  not  lose  the  ben- 
efit of  the  statute  of  limitations  by  rea- 
son of  part  payment  made  by  any  of  the 
other  oontraetors  —  extends  to  contracts 
and  payments  made  before  those  stat- 
oies  were  passed.  Peiroe  v.  Tobey^ 
166. 

3.  Where  a  minor  makes  a  pajrment 
on  a  joint  note  given  by  him  and  an 
adult,  and  afler  he  comes  of  a^e  makes 
in  oral  promise  to  pay  the  balance,  he 
thereby  so  ratifies  his  former  payment^ 
that  it  uill  take  the  note  out  of  the  ope- 
ration of  the  statute  of  limitations,  as  to 
himself,  but  not  as  to  the  adult,    lb. 

MANTJrACTtlRIHO   CORPORATION. 

Under  Sts.  1808,  c.  65,  \  6,  and  1817, 
e.  183,  an  execution  against  a  manu- 
facturing corporation  cannot  be  levied 
on  the  property  of  its  members,  unless 
there  has  first  been  a  demand  on  the 
president,  treasurer,  or  clerk  of  the  cor- 
poration, b;y  the  ofiieer  who  holds  the 
execution,  to  show  to  him  property 
mfficient  to  satisfy  and  pay  the  sum  due 
thereon ;  although,  on  the  original 
writ,  property  of  the  members  was  at- 
tached, after  a  default  of  the  corpora- 
tion to  show  to  the  officer,  who  held  the 
writ,  property  sufficient  to  satisfy  the 
jodgment  which  might  be  recovered 
thereon.     Stone  v.  Wiggin,  310. 

MIDDLESEX  CANAL. 

Under  the  St.  of  1793,  c.  21,  incop- 
porating  the  proprietors  of  the  Middle- 
sex canal,  which  provided  that  any  per- 
son who  should  be  damaged  by  said 
proprietors,  by  their  flowing  his  land, 
tfhoold  have  eompensation  therefor  by 
application  to  a  court  within  one  year 
firom  the  time  of  the  damage  done,  it 
▼as  held,  that  the  damage  was  done  to 
the  land  owner,  when  said  proprietors* 
permaneot  dam  across  Concord    river 


was  completed,  fbr  the  purpose  of  rais- 
ing a  head  of  water  for  the  supply  of 
their  canal,  and  that  he  had  no  remedy 
by  application  to  a  court  afler  a  year 
from  that  time  had  elapsed.  Heard  v. 
Proprietors  <(f  Middtesex  Canal,  81. 

MILLS. 

Where  a  mill-owner  has  acquired  a 
prescriptive  right  to  keep  up  a  dam 
constantly,  which,  in  its  usual  opera- 
tion. Would  raise  the  water  to  a  certain 
height,  although  from  the  leaky  condi- 
tion of  the  dam,  or  the  rude  construction 
of  the  machinery  in  hia  mill,  or  the  lav- 
ish use  of  the  stream,  the  water  has  not 
been  usually  and  constantly  kept  up  to 
such  height,  yet  if  he  repair  the  dam, 
without  so  changing  it  as  to  raise  the 
water  higher  than  the  old  dam,  when 
tight,  would  raise  it,  or  if  he  use  the 
water  in  a  different  manner,  and  there- 
by keep  up  the  water  more  constantly 
than  before ;  this  is  not  a  new  use  of 
the  stream,  for  which  a  land  owner  can 
claim  damages,  but  is  a  use  conforma- 
ble to  the  mill  owner*s  preecriptiTe 
right.     Coxceil  v.  Thayer ,  253. 

MORTGAGE. 

One  who  had  mortgaged  land,  to  se- 
cure a  debt  due  on  bond,  was  appointed 
administrator  of  the  estate  of  the  mort- 
^agee^  and  returned  an  inventory  of  his 
intestate's  property,  including  therein 
the  debt  due  from  himself  on  the  bond : 
He  afterwards  settled  his  first  adminis- 
tration account,  in  which  he  charged 
himself  with  the  amount  of  the  personal 
estate  returned  in  the  inventory;  and 
his  second  account,  in  which  he  charged 
himself  with  the  balance  of  the  first: 
Thereupon  the  probate  court  passed  a 
decree,  ordering  him  to  distribute  the 
balance  of  the  account  remaining  in  his 
hands,  among  the  heirs  of  the  intestate. 
Held,  that  by  these  proceedings,  the 
debt  due  on  the  bond  was  paid ;  and 
that  a  subsequent  assignment  of  the 
bond  and  mortgage,  by  the  administra- 
tor, transferred  to  the  assignee  no  inte- 
rest in  the  land.  Ipsunch  Manuf.  Cb. 
v.  Story,  310. 

2.  Where  A.,  the  owner  of  land, 
agrees  to  sell  it  to  B.,  and  to  convey  it 
to  him  by  deed  when  B.  shall  erect  a 
house  thereon,  and  B.  agrees  to  erect  a 
house  thereon,  and  that  he  will,  on  re- 
ceiving a  deed  of  the  land,  mortgage  it 
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to  A.  to  secure  the  purchase  money,  B. 
does  not,  by  erecting  the  house,  acquire 
any  properly  therein,  but  the  same  be- 
comes a  part  of  the  realty  ;  and  a  mort- 
gage of  the  house  by  B.  before  he  re- 
ceives a  deed  of  the  land,  conveys  no- 
thing to  the  mortgagee.  Milton  v.  Col- 
iy,  78. 

3.  Where  goods  are  mortgaged  af\er 
they  are  attached,  and  the  mortgagor 
dies  before  they  are  taken  in  execution, 
and  his  administrator  receives  the  goods 
from  the  attaching  officer,  on  paying 
him  his  fees  and  charges,  (as  required 
by  Rev.  Sts.  c.  90,  ^  106,)  the  mort- 
gagee is  entitled  to  possession  of  the 
coods,  as  security  for  the  mortgage 
I  debt,  and  may  maintain  an  action  for 
them  against  the  administrator,  after 
demand  thereof,  without  paying  or 
tendering  to  him  the  amount  of  fees  and 
charges  so  paid  by  him.  Parsons  v. 
Merrill,  356. 

MUNICIPAL   COURT. 

The  St.  of  1843,  c.  7,  which  enacts 
that  **  all  the  duties,  required  by  law  to 
be  performed  by  the  judge  of  the  muni- 
cipal court,  shall  be  performed  by  the 
justices  of  the  court  of  common  pleas, 
or  by  some  one  of  them,"  is  not  repug- 
nant to  the  constitution  of  the  common- 
wealth.   JBrien  v.  Commonwealth^  508. 

2.  The  office  of  judge  of  the  munici- 
pal court  was  virtually  abolished  by  the 
St.  of  1843,  c.  7,  which  transferred  its 
duties  to  the  court  of  common  pleas.  lb. 

NUISANCE. 

A  plaintiflf  may  recover  damages  for 
the  continuance  of  a  nuisance,  viz.  a 
dam  across  a  stream  that  passes  through 
his  land,  though  his  declaration  alleges 
that  the  stream  has  long  been  obstruct- 
ed by  means  of  a  dam  erected  by  the  de- 
fendant.   Hodges  V.  Hodges,  205. 

OFFICER. 

The  Rev.  Sts.  c.  90,  did  not  make 
it  the  duty  of  an  officer,  who  attaches 
real  estate,  to  deposit  in  the  clerk's 
office  the  writ,  or  a  copy  thereof,  with 
the  return  of  the  attachment  That  du- 
ty was  first  imposed  on  such  officer  by 
Su  1838,  c  186.  Goodnow  v.  Willard, 
517. 

2.  Afler  the  revised  statutes  went 
into  operation,  and  before  the  passing 
of  St.  138,  c.  186,  an  officer  was  direct- 


ed to  "  attach  specially,"  without  di- 
rections as  to  the  property  to  be  attach- 
ed :  He  thereupon  attached  sufficient 
real  estate  ;  but  the  attachment  waa  lost 
in  consequence  of  an  omission  to  deposit 
a  copy  of  the  writ,  &c.  in  the  clerk's 
office,  within  three  days.  Held,  that 
the  officer  had  obeyed  his  direction8,jby 
attaching  the  real  estate,  and  th^  he 
was  not  answerable  to  the  creditor  for 
the  loss  of  the  attachmmit,  although 
there  was  sufficient  personal  property 
of  the  debtor,  which  might  have  been 
attached,    lb, 

3.  An  officer  who  has  a  legal  war- 
rant to  arrest  A.,  who  is  charged  with 
larceny  in  another  state,  and  with  being 
a  fugitive  from  justice,  does  not  abase 
the  process,  nor  forfeit  his  protection 
under  such  warrant,  by  holding  at  the 
same  time  a  power  of  attorney  from  vne 
who  claims  the  custody  of  A.  as  a  fugi- 
tive slave,  and  is  proceeding  to  carry 
him  before  the  proper  tribunal,  to  obtain 
a  certificate  according  to  the  law  of  the 
United  States.  Commonwealth  v,  Draq/t 
536. 

4.  An  officer  returned  on  a  warrani 
directing  him  to  search  the  buildings  of 
S.  for  certain  described  stolen  ooods, 
**  By  virtue  of  this  warrant,  having 
made  diligent  search  and  found  three 
pieces  of  goods  in  the  house  of  the 
within-named  S.  and  arrested  the  body 
of  the  within-named  S.  and  have  him," 
&c.  Held,  that  this  return  furnished 
prim&  facie  evidence,  at  least,  thai  the 
officer  had  found  three  pieces  of  the 
goods  described,  and  that  he  was  there- 
fore justified  in  arresting  S.  and  carry- 
ing  him,  with  those  goods,  before  a  ma- 
gistrate.   Stone  V,  Dana,  98. 


PARISH   AND   RELIGIOUS  SOCIETY. 

Where  a  person  withdraws  from  a 
parish,  in  the  manner  provided  by  the 
Rev.  Sts.  c.  20,  ^  4,  after  the  parish  has 
granted  a  sum  of  money  to  defray  its 
expenses,  and  before  the  expiration  of 
the  parochial  year,  for  which  the  money 
is  granted,  and  a  tax  to  raise  the  sum 
granted  is  not  assessed  until  afler  the 
expiration  of  such  year,  and  afler  a  new 
valuation  of  estates  is  taken,  and  is  thea 
assessed  on  that  valuation,  such  person 
cannot  be  legally  included  in  such  as- 
sessment. Dow  V.  First  Parish  in  Sud' 
bury,  73. 
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*  2.  Where  persons,  io  the  yeai  1824, 
formed  themselyes  into  an  association 
for  religious  purposes,  without  any  lay 
organization  under  St.  1823,  c.  106,  or 
oiherwise,  but  solely  under  the  advice 
and  direction  of  the  ministers  and  elders 
of  their  denomination,  and  entered  into 
an  agreement,  which  they  afterwards 
fulfilled,  to  support  and  maintain  public 
worship,  it  was  held,  that  they  consti- 
tuted a  religious  society  under  St.  1811, 
c.  6,  and  became  competent,  as  such,  to 
take  grants  or  donations,  and  to  prose- 
cute an  action  of  trespass  to  maintain 
and  defend  the  possession  of  real  estate 
granted  or  leased  to  them  for  their  use 
as  a  religious  society.  Held,  also,  that 
the  members  of  such  society  were  com- 
petent witnesses  for  the  plaintiffs  in 
such  action,  within  the  intent  of  the 
Rev.  Sis.  c.  94,  ^  64.  Macotmber  v. 
Christian  Society  in  PlymoxUh^  155. 

PARTITION. 

A  debtor  made  three  mortgage  deeds 
at  the  same  time,  of  the  same  land,  to 
secure  payment  of  different  sums,  on 
the  same  day,  to  three  of  his  creditors  : 
The  deeds  were  recorded  at  the  same 
time,  and  no  preference  or  priority  was 
intended  by  the  parties  :  The  mortga- 
gor subsequently  made  partial  payments 
in  different  proportions  to  each  of  the 
mongagees ;  and  after  condition  broken 

{  he  surrendered  possession  of  the  land  to 
each  of  them,  on  the  same  day,  who 
entered  for  foreclosure:  One  of  the 
mortgagees  thereupon  filed  a  petition 
against  the  others  for  partition  of  the 
larid.  Held,  that  although  the  mortga- 
gees were  tenants  in  common  in  propor- 
tion to  the  amount  of  the  balance  of 
their  several  debts,  yet  that,  until  fore- 
closure, their  estate  in  the  land  was  not 
the  subject  of  partition.  Ewer  v.  HMs^ 
1. 

2.  A.  being  owner  of  land,  as  tenant 
io  common  with  B.,  in  equal  moieties, 
devised  his  moiety,  in  fractional  parts, 
to  four  devisees :  B.  afterwards  died 
btestate,  and  his  moiety  descended  to 

'  his  five  heirs  at  law,  four  of  whom  were 
said  devisees  of  A. :  The  moiety  of  the 
land  that  descended  to  B.^s  heirs  was 

k  divided,  by  process  from  the  probate 
court,  from  the  other  moiety,  and  set 
off*  to  them  :  One  of  A. 's  devisees  after- 
wards filed  a  petition  for  partition  of  the 
moiety  devised,  praying  that  his  portion 
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thereof  might  be  set  offf  to  him  in  sever- 
alty. Held,  that  the  petitioner  was  en- 
titled to  partition  as  prayed  for,  and  was 
not  bound  to  include  in  his  petition  the 
moiety  which  descended  to  the  heiis  of 
B.    AUen  v.  Hayt,  324. 

PARTNERSHIP. 

When  real  estate  is  purchased  by 
partners,  with  the  partnership  funds, 
for  partnership  use  and  convenience, 
although  it  is  conveyed  to  them  in  such 
a  manner  as  Io  make  them  tenants  in 
common,  yet  in  the  absence  of  an  ex- 
press agreement,  or  of  circumstances 
showing  an  intent  that  such  estate  shall 
be  held  for  their  separate  use,  it  will  be 
considered  and  treated,  in  equity,  as 
vesting  in  them,  in  their  partnership  ca- 
pacity, clothed  with  an  implied  trust 
that  they  shall  hold  it,  until  the  pur- 
poses for  which  it  was  so  purchased 
shall  be  accomplished,  and  that  it  shall 
be  applied,  if  necessary,  to  the  payment 
of  the  partnership  debts.  Upon  the  dis- 
solution of  the  partnership  by  the  death 
of  one  of  the  partners,  the  survivor  has 
an  equitable  lien  on  such  real  estate  Air 
his  indemnity  against  the  dehis  of  the 
firm,  and  for  securing  the  balance  that 
may  be  due  to  him  from  the  deceased 
partner,  on  settlement  of  the  partner- 
ship accounts  between  them  ;  and  the 
widow  of  such  deceased  partner  has  no 
right  to  dower  in  such  real  estate,  nor 
have  his  heirs  any  beneficial  interest 
therein,  or  in  the  rents  received  there- 
from after  his  death,  until  the  surviving 
partner  is  so  indemnified.  Dyerv,  Clark, 
662 ;  Howard  v.  Priest,  682. 

2.  Under  St.  1838,  c.  163,  the  as- 
signees of  an  insolvent  debtor,  who  is 
surviving  partner  of  a  firm,  are  entitled, 
as  against  the  widow  and  heirs  of  the 
deceased  partner,  to  all  the  real  estate 
of  the  partners,  which  was  purchased 
with  the  partnership  funds,  for  the  part- 
nership business,  and  to  the  rents  and 
profits  thereof,  to  be  applied  towards 
payment  of  the  debts  of  the  firm.  How^ 
ard  V.  Priest,  682. 

PAUPERS. 

Under  St.  1821,  c.  94,  ^  2,  and  Rev. 
Sts.  c.  45,  ^  1,  which  provide  that  a  citi- 
zen, **  having  an  estate  of  inheritance 
or  freehold,  in  any  town,  and  living  on 
the  same  three  years  successively,  shall 
gain  a  settlement  in  such  town/'  he 
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does  not  gain  a  settlement  bj  thus  living 
on  an  estate,  which  he  has  in  remainder, 
as  tenant  of  the  owner  of  the  preced- 
ing estate  of  freehold.  The  statutes  re- 
fer to  such  an  estate  as  the  party  has  a 
right  to  occupy,  and  not  to  an  estate  in 
expectancy,  where  there  is  a  preceding 
estate  of  freehold  in  another.  Inhabit- 
ants of  Ipswich  V.  Inhabitants  of  Tops- 
field,  350. 

2.  Where  an  insane  person,  who  is 
not  able  to  pay  for  his  own  support,  is 
confined  in  a  house  of  correction,  under 
St.  1836,  c.  223,  the  town  in  which  he 
has  a  settlement  is  liable  for  his  sup- 
port in  such  house,  if  he  have  no  pa- 
rent, master  or  kindred,  liable  by  law 
to  maintain  him.  Watson  ▼.  Inhabit- 
ants of  Charlestown,  54. 

PAYMENT. 

A  debtor  gave  his  creditor  a  mortgage 
of  personal  property  to  secure  a  bal- 
ance of  account ;  the  dealing  of  the  par- 
ties was  afterwards  continued,  and  the 
debtor,  on  being  pressed  for  payment  on 
account,  told  the  creditor  that  he  would 
endeavor  to  pay  him  for  the  articles  he 
had  received  after  the  mortgage  was 
given,  and  keep  the  subsequent  accounts 
paid  up ;  but  that,  as  the  creditor  had 
security  on  the  former  part  of  the  ac- 
counts, he  must  wait  for  payment  of 
that  part.  The  debtor  afterwards  made 
payments,  from  time  to  time,  which 
were  credited  to  him,  generally,  on  the 
creditor's  book,  and  which  exceeded  the 
amount  that  was  due  when  the  mort- 
gage was  given,  but  were  less  than  the 
amount  of  the  articles  afterwards  fur- 
nished to  him  by  the  creditor :  At  the 
time  when  these  payments  were  made, 
the  creditor  considered  them  as  made 
towards  payment  of  the  articles  fur- 
nished to  the  debtor  subsequently  to  the 
mortgage  :  The  creditor  sold  part  of 
the  mortgaged  property,  and  took  part 
thereof  to  his  own  use ;  bat  the  pro- 
perty, 80  taken  by  him,  and  the  money 
received  on  the  sale,  were  not  sufficient 
to  di&charge  the  balance  due  to  him 
when  the  mort<?age  was  given.  Held, 
that  the  payments  made  after  the  giving 
of  the  mortgage,  though  credited  gen- 
erally, on  the  creditor's  book,  might  be 
applied  by  him  towards  payment  of  the 
subsequent  accounts ;  and  that  he  was 
not  chargeable  in  the  process  of  foreign 
attachment,  as  trustee  of  the  debtor,  by 


reason  of  his  retaining  part  of  the  mort- 
gaged property,  and  the  proceeds  of  the 
sale  of  the  other  part  thereof.  Capen 
V.  Alden,  268. 

2.  A.  and  B.  mortgaged  their  land 
to  C.  to  secure  a  note  made  by  A.,  pay- 
able to  C.  or  his  order :  C.  assigned  the 
mortgage  and  note  to  D.,  but  did  not 
indorse  the  note ;  and  A.  had  notice  of 
the  assignment :  D.  brought  an  action 
on  the  note,  in  the  name  of  C,  against 
A.,  and  B.  afterwards  paid  the  amount 
of  the  note  to  C.  and  took  his  receipt. 
Held,  that  this  payment,  though  made 
by  B.  in  good  faith,  and  without  actual 
notice  of  the  assigment,  could  not  avail 
A.  as  a  defence,  whether  it  was  made 
at  his  request  or  without  his  request : 
and  that  D.  was  entitled  to  judgment, 
in  C.'s  name,  on  the  note.  Merriam  v. 
Bacon,  05. 

PEW. 

Where  a  meetinghouse  b  conveyed 
to  trustees  for  the  use  of  a  certain 
church  and  society,  for  a  place  of  pub- 
lic religious  worship  for  such  church 
and  society,  and  for  no  other  use,  intent 
or  purpose  whatsoevei,  abd  in  the  deeds 
of  the  pews  in  such  house,  which  are 
given  to  an  individual,  the  provisions  of 
the  conveyance  of  the  house  are  referred 
to  and  recognized,  the  pew-owner  has 
a  right  to  the  sole  use  of  his  pews  on 
all  occasions  when  the  house  is  occu- 
pied, though  it  be  opened  for  purposes 
different  from  those  mentioned  in  the 
conveyance  thereof;  and  he  has  aright 
to  exclude  all  others  from  his  pews,  on 
such  occasions,  by  fastening  the  pew 
doors,  or  otherwise,  in  such  manner  as 
not  to  interrupt  or  annoy  those  who  ntay 
occupy  other  pews;  and  any  person 
who  enters  such  pews,  knowing  the 
facts,  is  a  trespasser,  and  liable  to  an 
action  by  the  owner.  So  if  the  owner 
of  such  pews  cover  them  in  an  offensive 
manner,  for  the  purpose  of  excluding 
others,  and  any  person,  in  removing  the 
offensive  covering  do  any  unnecessary 
injury  to  the  pew  or  its  fixtures,  he  is 
liable  to  the  owner  in  an  action  of  tres- 
pass. Qwere  as  to  the  rights  of  pew- 
holders,  in  meetinghouses  generally,  to 
the  exclusive  occupation  of  their  pews 
when  the  house  is  opened  for  purposes 
not  connected  with  public  religious  wor- 
ship of  the  society  which  owns  the 
house.    Jackson  v.  RounseffiUe,  127. 
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PILOT   AND   PTL0TA6E. 

By  the  32d  chapter  of  the  Revised 
Statutes,  every  branch  pilot,  who  offers 
his  services  to  the  master  of  an  inward- 
boand  vessel,  before  she  has  passed  the 
line  designated  in  ^  24  of  that  chapter, 
is  entitled  to  full  fees  of  pilotage, 
whether  bis  services  are  accepted  or  not. 
Commonwealth  v.  Rickeison,  412. 

2.  Any  master  of  a  vessel  may,  in 
all  cases,  pilot  his  own  vessel  into  Bou- 
ton  harbor,  liable  only  to  the  payment 
of  pilotage  fees  when  a  ^oston  pilot 
seasonably  offers  his  services.  But  if 
no  Boston  pilot  seasonably  offers  his 
servicer,  the  master  may  employ  any 
other  person  to  pilot  his  vessel  in,  and 
such  person  may  do  so,  without  iocur- 
xiog  any  penalty.     76. 

3.  When  a  Boston  pilot  seasonably 
offers  his  services  to  the  master  of  a 
vessel  bound  into  Boston  harbor,  and 
the  master  of  the  vessel  does  not  accept 
the  services,  but  employs  a  person  who 
is  not  authorized  as  a  pilot  tor  said  har- 
bor, to  pilot  his  vessel  in,  the  master 
thereby  incurs  no  penalty ;  but  such  per- 
son, by  undertaking  to  pilot  the  vessel 
in,  incurs  the  penalty  imposed  by  the 
Revised  Statutes,  c.  32,  ^23.     lb, 

4.  The  pajrment  of  pilotage  fees  by 
a  master  of  a  vessel,  who  has  declined 
an  authorized  pilot^s  seasonable  offer  of 
service  and  employed  an  unauthorized 
person  to  pilot  the  vessel  in,  is  not  the 
pa3rment  of  a  penalty,  and  is  no  bar  to 
an  indictmeiK  against  such  person  for 
undertaking  to  pilot  such  vessel  in.    lb. 

5.  The  pilots,  who  are  authorized 
to  pilot  vessels  through  the  Vineyard 
Sound,  over  Nantucket  Shoals,  have  no 
aathority,  by  the  Rev.  Sts.  c.  32,  ^  42, 
Co  pilot  the  same  vessels  into  Boston 
harbor :  And  when  one  of  them  under- 
takes to  pilot  one  of  such  vessels  into 
that  harbor,  at  the  request  of  the  mas- 
ter thereof,  and  is  indicted  for  so  doing, 
bis  warrant,  as  such  pilot,  is  not  admis- 
sible in  evidence,  in  his  defence,  even 
for  the  purpose  of  showing  that  he  was 
lawfully  on  board  such  vessel.     i6. 

6.  Under  the  Rev.  Su.  c.  32,  ^  24, 
it  is  a  sufficient  offer  of  a  pilot^s  ser- 
vkses,  in  the  night,  to  the  master  of  a 
vessel  bound  into  Boston  harbor,  if  the 
fnlot  approaches  such  vessel  and  hails 
her,  and  makes  all  the  tender  which  the 
time  and  circumstances  permit,  and  his 
hail  is  heard  oo  board,  though  it  is  not 


answered  :  It  is  not  necessary,  in  such 
case,  that  there  should  be  an  actual 
offer  to  the  master,  and  that  he  should 
have  actual  knowledge  of  such  offer. 
lb. 

7.  When  an  authorized  pilot  sear 
sonably  offers  his  services  to  the  master 
of  a  vessel  bound  into  Boston  harbor, 
and  the  master,  without  requiring  the 
pilot  to  show  his  warrant,  declines  to 
accept  his  services,  and  employs  an  un- 
authorized person  to  pilot  his  vessel  in, 
and  such  person  is  indicted  for  under- 
taking to  pilot  her  in,  he  cannot  defend 
00  the  ground  that  there  is  no  proof 
that  the  pilot  had  his  warrant  with  him 
when  he  offered  his  services,    lb. 

PLEADING. 

{Parties  to  suits . )  A . ,  the  owner  of  a 
wharf,  entered  into  a  written  agreement, 
not  under  seal,  with  B.  and  C,  that  cer- 
tain machinery  and  fixtures  should  be 
erected  on  the  wharf,  at  their  common 
expense,  and  that  the  profits  of  the  busi- 
ness to  be  carried  on  there  should  enure 
to  their  common  benefit.  A  rail  road 
was  afterwards  constructed  across  the 
flats  below  the  wharf,  and  A.,  B.  and  C. 
joined  in  a  petition  for  a  jury  to  assess 
the  damages  thereby  sustained  by  them, 
and  alleged  in  their  petition  that  they 
were  the  owners  of  the  wharf,  &c. 
Held,  that  if  the  jury  believed,  on  dl 
the  evidence  before  them,  that  the  peti- 
tioners had  such  an  interest  in  the  es- 
tate as  entitled  them  to  damages,  and 
that  they  suffered  damages  jointly,  then 
they  properly  joined  in  the  petition,  and 
were  entitled  to  recover.  Ashby  v.  East' 
em  Railroad  Ckmvpany^  368. 

2.  {Declaration,)  Where  a  suit  is 
brought  against  the  maker  of  a  note 
which  has  been  indorsed  to  a  firm,  and 
the  plaintiff  describes  himself  as  sur- 
viving partner  of  the  firm,  it  is  not  ne- 
cessary (since  the  establishment  of  the 
rules  of  the  court  at  March  term,  1836) 
that  the  declaration  should  aver  either 
a  demand  of  payment  and  a  refusal ;  or 
the  name  or  death  of  the  other  mem- 
ber of  the  firm  ;  or  that  the  defendant 
did  not  pay  the  note  to  the  firm,  while 
it  continued,  nor  to  the  plaintiff,  after 
the  firm  was  dissolved.  Knowles  v. 
Byrnes^  115. 

3.  In  an  action  against  selectmen  for 
refusing  to  receive  the  vote  of  a  quali- 
fied voter,  or  for  omitting  to  put  his 
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name  on  the  list  of  voters,  the  declara- 
tion must  aver,  specifically,  all  the  facts 
which  constituted  the  plaintifT^s  qualifi- 
cations to  vote  at  the  meeting  at  which 
his  vote  was  refused,  and  that  he,  be- 
fore offering  his  vote,  furnished  the  de- 
fendants with  sufficient  evidence  of  his 
having  those  qualifications.  Blanchard 
v.  Stearns,  298. 

POOR   DEBTORS. 

Where  two  magistrates  meet  at  the 
time  and  place  appointed  for  the  exam- 
ination of  a  debtor  committed  on  exe- 
cution, and  adjourn  to  a  future  day,  and 
only  one  of  them  is  able  to  attend  again 
on  that  day,  another  magistrate  may  at- 
tend instead  of  him  who  is  absent,  and 
the  two  who  are  thus  present  may  law- 
fully proceed  to  examine  the  debtor  and 
administer  to  him  the  poor  debtor *8 
oath.     Brown  v.  Lakeman,  347. 

PRESCRIPTION. 

Where  a  party  exercises  an  offensive 
trade  in  the  same  place  for  more  than 
twenty  years,  with  no  molestation  or 
interruption,  except  a  suspension  thereof 
for  two  years  before  the  twenty  years 
elapse,  he  does  not,  by  such  suspen- 
sion, lose  his  right,  unless  it  appears 
that  he  intended  to  abandon  and  not  re- 
sume the  exercises  of  such  trade.  Dana 
v.  Valentine,  8. 

PROMTSSORY    NOTE. 

A  note  given  by  a  judgment  debtor 
to  the  assignee  of  the  judgment,  in  part 
payment  thereof,  is  on  a  sufficient  con- 
sideration.    McClees  v.  Burt,  198. 

2.  Where  the  payee  of  a  promissory 
note,  which  is  in  the  hands  of  his  attor- 
ney^  indorses  it  bond  fide  to  a  third  per- 
son, and  leaves  it  in  the  attorney's 
hands  for  the  use  of  the  indorsee,  the 
attorney  thereby  consents  to  hold  it  for 
the  indorsee,  and  becomes  his  agent; 
and  if  the  attorney  bring  an  action 
on  the  note  in  the  indorsee's  name, 
which  he  sanctions,  this  is  proof  of 
actual  transfer  and  constructive  de- 
livery of  the  note,  though  the  indorsee 
never  sees  it.  Richardson  v.  Lincoln, 
201. 

3.  An  indorsement  of  a  note  "  with- 
out recourse,**  transfers  the  whole  inter- 
est therein,  and  merely  rebuts  the  in- 
dorser's  liability  to  the  indorsee  and 
subsequent  holders.     But  such  indorse- 


ment, with  other  circumstances,  may 
tend  to  show  that  the  note  was  not 
indorsed  for  value,  so  as  to  prevent 
the  promisor  from  making  the  same  de- 
fence in  an  action  by  the  indorsee, 
which  he  might  make  in  an  action  by 
the  promisee.    76. 

4.  Where  the  indorser  and  holder  of 
a  note  reside  in  the  same  place  where 
the  note  is  dishonored,  notice  of  the  dis- 
honor must  be  given  to  the  indorser 
personally,  or  at  his  domicil  or  place  of 
business,  and  not  through  the  post 
office.     Peirce  v.  Pendar,  352. 

5.  P.  went  with  his  family  to  Ban- 
gor, in  the  autumn  of  1835,  and  lived 
at  board  with  his  family,  in  different 
houses  in  that  place,  until  the  autumn 
of  1836  :  During  this  time,  P.  was 
oAen  absent  on  business,  and  once  toiik 
his  family,  for  some  weeks,  to  another 
place  :  He  had  a  place  of  business  in 
the  counting  room  of  W.  &  R.,  and 
no  other  place  of  business  in  Bangor ; 
and  his  papers  were  left,  during  his  ab- 
sence, in  the  care  of  W.,  and  were  not 
taken  away  till  the  autumn  of  1836  : 
On  the  26th  of  July,  1836,  a  note, 
which  was  indorsed  by  P.,  fell  due  and 
was  dishonored,  at  Bangor,  by  the 
maker's  refusal  to  pay  it;  and  it  did 
not  appear  whether  P.  was  or  was  not 
in  Bangor  on  that  day.  Held,  that  P., 
on  said  26th  of  July,  had  a  domicil  and 
place  of  business  in  Bangor,  at  one  of 
which,  if  he  was  then  aba^Bnt,  notice  of 
the  dishonor  of  the  note  should  have 
been  left.     lb. 

6.  A  note  payable  to  P.  or  order, 
and  indorsed  by  r.  &  R.,  was  lodged 
in  a  bank  in  the  city  of  B.,  where  the 
maker  and  the  indorsers  had  a  domicil, 
when  the  note  fell  due :  The  note  was 
presented,  by  a  notary  public,  to  the 
maker  for  payment,  which  was  refused  ; 
whereupon  the  notary  made  out  a  notice 
for  P.,  directed  for  him  at  B.,  and  put  it 
into  the  post  office  at  B. :  In  a  suit  by 
the  holder  of  the  note  against  P.  as 
indorser,  the  notary  testified  that  he 
*'  was  not  able  to  find  P.  or  any  body 
who  could  tell  him  where  he  was ;  that 
he  inquired  of  the  cashier  of  the  bank, 
and  others,  for  P.'s  residence,  but  was 
unable  to  learn  from  any  one  where  he 
then  resided  :  "  He  did  not,  however, 
make  any  inquiry  of  the  maker  or  se- 
cond indorser  respecting  P. 's  residence. 
Held,  that  the  notary  had  not  used  that 
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reasonable  dili^nce  to  ascertain  P.'s 
residence,  which  would  excuse  the  want 
of  legal  notice  to  him  of  the  dishonor  of 
the  note.    lb. 

7.  An  action  maybe  maintained  up- 
on a  note,  against  the  maker,  where  the 
writ  is  made  after  sunset  on  the  last  day 
of  grace,  and  is  delivered  to  an  officer 
on  the  next  day,  ahhoagh  there  is  no 
demand  of  payment  before  the  writ  is 
made.     Butler  v.  Kimball,  04. 

8.  In  a  suit  by  A.  on  a  note  given 
to  him  in  satisfaction  of  a  judgment  re- 
covered against  the  promisor  by  B.,  the 
promisor  cannot  defend  by  showing  that 
A.,  before  said  judgment  was  recovered, 
purchased  of  B.  the  demand  which  was 
the  subject  matter  thereof,  and  after- 
wards, on  the  trial  of  the  action,  testi- 
fied as  a  witness  against  the  promisor. 
McOeesr.Burtj  198. 

RAIL  ROAD. 

By  St.  1838,  c.  9,  ^  3,  the  annual  pay- 
ment which  the  Western  Rail  Road  Cor- 
poration is  required  to  make,  from  its 
income,  to  the  sinking  fund,  is  to  be 
made  firom  its  net  income ;  that  is,  from 
the  amount  of  money  remaining  to  the 
corporation,  on  making  up  its  annual 
account,  after  deducting  from  all  its  re- 
ceipts the  necessary  expense  of  repairs 
and  management,  and  silso  the  amount 
of  interest  on  the  debt  of  the  common- 
monwealth,  which  the  corporation  are 
bound  to  pay  in  behalf  of  the  common- 
wealth :  And  if  such  net  income,  in 
any  year,  is  not  sufficient  for  such  pay- 
ment, the  corporation  cannot  be  re- 
quired to  make  up  the  deficiency  from 
the  income  of  succeeding  years.  Opiiu 
ton,  596. 

2.  Where  the  value  of  a  wharf  is 
impaired  by  the  construction  of  a  rail 
road  across  the  flats  below  it,  the  owner 
it  entitled  to  recover  of  the  proprietors 
of  the  rail  road  the  damages  thus  sus- 
tained by  him.  Ashby  v.  Eastern  Bail 
Road  Company,  368. 

SEARCH   WARRANT. 

The  Rev.  Sts.  c.  142,  ^  3,  which 
ifirect  that  search  warrants  shall  com- 
mand the  officer,  to  whom  they  are 
directed,  to  bring  before  a  magistrate 
stolen  property,  or  other  things,  when 
found,  *'  and  the  persons  in  whose  pos- 
session the  same  shall  be  found,"  have 
Bade  no  such  change  in  the  law  as  to 


render  necessary  any  alteration  in  the 
form  of  such  warrants.  It  is  still  pro- 
per to  insert  in  a  search  warrant  the 
name  of  the  person  in  whose  building, 
&c.,  the  complainant  swears  that  he 
suspects  the  goods  are  concealed,  and  to 
order  the  officer  to  arrest  such  person, 
if  the  goods  are  found  in  his  possession. 
Stone  V.  Dana,  98. 

SBLECTMBN. 

Selectmen  have  authority,  even  after 
the  opening  of  a  town  meeting,  to  strike 
from  the  list  of  voters  the  name  of  a 
person  who  is  not  a  legal  voter.  Humr 
phrey  t.  Kingman,  162. 

SENTENCB. 

Where  a  defendant  is  found  guilty, 
generally,  on  an  indictment  which 
charges  him  with  several  distinct  of- 
fences, it  is  not  necessary  that  separate 
sentences  should  be  awarded  :  A  sin- 
gle sentence  is  legal,  if  it  do  not  exceed 
the  sum  of  several  sentences  which 
might  be  awarded.  Carlton  t.  Com- 
monwealth, 532 ;  Booth  v.  Common- 
wealth, 535. 

SET-OFF. 

A  writing  given  by  a  child  to  a  father, 
acknowledging  the  receipt  of  an  ad- 
vancement, cannot  be  used  by  way  of 
set-off  in  a  suit  by  the  child  to  recover 
a  legacy  given  to  him  in  a  will  after- 
wards made  by  his  father,  nor  as  evi- 
dence of  the  payment  or  ademption 
of  such  legacy.  Jones  v.  Bichardson, 
247. 

SHERIFF. 

Asheriflfis  not  so  interested  in  an  ac- 
tion of  replevin  brought  against  his  dep- 
uty for  property  attached  by  him,  as  to 
authorize  a  coroner,  under  Rev.  Sts. 
c.  14,  ^  97,  to  serve  the  writ  of  re- 
plevin on  the  deputy.  Browning  v. 
Bancroft,  88. 

SUBORNATION  OF  PERJURY. 

Subornation  of  perjury  may  be  proved 
by  the  testimony  of  one  witness.  Com- 
monwealih  v.  Douglass,  241. 

2.  Though  a  party,  who  is  charged 
with  subornation  of  perjury,  knew  that 
the  testimony  of  a  witness  whom  he 
called  would  be  false,  yet  if  he  did  not 
know  that  the  witness  would  wilfully 
testify  to  a  fact,  knowing  it  to  be  false, 
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he  cannot  be  convicted  of  the  crime 
charged.     lb, 

3.  To  constitute  subornation  of  per- 
jury, the  party  charged  must  procure 
the  commission  of  the  perjury,  by  in- 
citing, instigating  or  persuading  the 
witness  to  commit  the  crime,     lb. 

TOWN. 

An  agreement  for  the  purchase  of 
land  for  a  town,  made  by  all  the  mem- 
bers of  a  committee  duly  authorized  by 
the  town  to  purchase  it,  and  put  in 
writing  and  signed  by  part  of  the  com- 
mittee, on  behalf  and  at  the  verbal  re- 
quest of  the  committee,  is  the  written 
agreement  of  the  whole  committee,  and 
binding  on  the  town.  Haven  v.  CUy  of 
Lowell,  35. 

2.  Where  an  agreement,  made  for 
the  purchase  of  land  for  a  town,  by  a 
committee  of  the  town,  is  invalid,  such 
agreement  is  ratified  and  confirmed  by 
a  subsequent  vole  of  the  town,  author- 
izing the  committee  to  complete  the 
purchase  of  the  land  by  them  bargained 
and  contracted  for.     lb, 

TRESPASS. 

Trespass  quare  clausumfregit  is  the 
proper  action  for  the  violation  of  the 
right  of  possession  of  pews  which  the 
Rev.  Sts.  c.  60,  §  31,  declare  shall  be 
real  estate.    Jackson  v.  Rounseville,  127. 

TRUST  AND  TRUSTEE. 

K.,  being  about  to  purchase  land  that 
was  held  in  trust,  made  a  contract  with 
the  trustee  for  the  conveyance  thereof, 
which  contract  in  terms  recognized  the 
trust,  and  provided  for  its  execution  : 
K.  subsequently  required  and  received 
from  the  trustee  and  the  cestui  que  trust 
a  joint  deed  of  the  land,  under  circum- 
stances which  left  it  doubtful  whether 
the  purpose  of  such  deed  was  to  dis- 
charge the  land  from  the  trust :  After- 
wards, in  an  agreement  between  K. 
and  the  trustee  for  a  resale  of  an  undi- 
vided moiety  of  the  land  to  the  trustee, 
the  terms  of  the  first  contract  were  re- 
cited, and  were  not  declared  to  have 
been  vacated  :  The  cestui  que  trust 
afterwards  aided  in  the  organization  of 
a  corporation,  and  in  the  passing  of  a 
vote  authorizing  the  purchase  of  said 
land  by  the  corporation,  without  dis- 
closing that  he  regarded  the  land  as 
chargeable  with  a  trust  in  his  favor : 


The  land  was  thereupon  conveyed  to 
the  corporation,  the  sole  members  of 
which  were  the  trustee,  the  cestui  que 
trust,  K.  and  his  partners,  who  were 
affected  with  notice,  and  persons  hold- 
ing stock  for  the  benefit  of  K.  or  his 
partners.  Held,  that  the  recital  and 
agreement  of  resale  revived  the  trust, 
if  it  had  been  waived  by  the  joint  deed 
of  sale,  and  confirmed  it  if  it  had  not 
been  thereby  waived.  Held  also,  that 
the  trust  was  not  waived,  as  to  the  corpo- 
ration, by  the  conduct  of  the  cestui  que 
trust;  but  that  the  corporation  took 
the  land  subject  to  the  existing  trust. 
Wright  V.  Dame^  485. 

TRUSTEE   PROCESS. 

A.  attached  the  goods  of  B.,  his  debt- 
or, and  caused  them  to  be  sold  at  auc- 
tion on  the  writ,  without  conforming  to 
the  provisions  of  the  Rev.  Sis.  c.  90, 
^^  57-61,  and  himself  became  the  par- 
chaser  of  the  goods,  and  took  them  into 
his  possession.  Held,  in  a  process  of 
foreign  attachment,  in  which  A.  was 
summoned  as  trustee  of  B.,  that  he 
could  not  set  oflT  the  debt  due  to  him 
from  B.  against  the  value  of  said  goods, 
but  that  he  was  chargeable,  as  trustee 
of  B.,  to  the  amount  of  the  value  of  the 
goods.    Allen  Y.HaU,  263. 

WARRANT   FOR   TOWN   MEETING. 

A  town  duly  passed  a  vote  appoint- 
ing a  committee  to  purchase  certain 
land  for  the  site  of  a  market  house,  to 
make  an  estimate  of  the  expense  of 
such  house,  and  to  report  at  the  next 
town  meeting :  The  warrant  for  the 
next  town  meeting  was,  |*  to  hesj  re- 
ports of  committees  appointed  to  pur- 
chase land,  and  furnish  an  estimate  of 
the  expense  of  a  market  house  ;  to  see 
if  the  town  will  authorize  their  treas- 
urer to  borrow,  on  the  credit  of  the 
town,  such  sum  of  money  as  may  be 
necessary  to  enable  said  committee  to 
purchase  the  land  and  erect  a  suitable 
building  for  a  market  house  ;  or  act  on 
that  subject  as  they  think  proper :  '* 
At  that  meeting,  the  committee  re- 
ported that  they  had  purchased  the  said 
land,  and  recommended  that  the  town 
should  purchase  an  additional  lot  of  land, 
adjoining  that  already  purchased,  and 
thus  obtain  a  more  commodious  site  for 
the  market  house  :  Whereupon  the 
town  voted,  (among  other  things,)  that 
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said  committee  be  authorized  to  pur- 
chase said  additional  land.  Held,  that 
the  subject  matter  of  this  vote  was  so 
inserted  in  the  warrant,  as  to  give  the 
vote  full  legal  operation,  under  St.  1785, 
c.  76,  ^  6.    Baven  v.  O/y  of  Lowell^  36. 

WARRANTY. 

A.  agreed  to  deliver  to  B.,  in  part 
payment  of  a  debt,  the  note  of  W.  in- 
dorsed by  two  other  persons,  and  after- 
wards wrote  to  B.  this  letter :  —  •*  I  en- 
close you  the  note  of  W.'s,  indorsed  as 
proposed,  which  you  will  please  pass  to 
my  credit."  Held,  that  this  was  a  war- 
ranty that  the  indorsements  on  the  note 
enclosed  in  the  letter  were  genuine. 
Coolidge  V.  Brigham,  68. 

WILL. 

A  testator,  after  giving  the  use  and 
improvement  of  all  his  real  and  personal 
estate  to  his  wife  during  her  widow- 
hood, made  the  following  residuary  de- 
vise :  **  I  give  to  my  five  sons  all  the 
residue  and  remainder  of  my  real  estate, 
to  be  equally  divided  among  them,  they 
10  come  into  possession  thereof  when 
my  wife's  improvement  ends  :  And  if 
any  or  either  of  my  said  sons  should  die 
before  they  arrive  to  the  age  of  twenty- 
one  years,  or  should  die  without  any 
legal  heir  of  their  body,  then  and  in 
that  case  their  share  or  shares  shall 
descend  equally  to  their  surviving  bro- 
ther or  brothers."  Held,  that  each  of 
the  sons  took  an  estate  tail  in  one  fifth 
of  the  land  devised,  with  cross  remain- 
ders. Held  also,  that  if  this  clause  in 
the  will  had  given  to  the  sons  a  fee 
simple,  with  a  limitation  over,  by  way 
of  executory  devise,  then  the  devise 
over  could  not  have  taken  effect,  unless 
one  or  more  of  the  sons  had  died  before 
coming  of  age  and  without  lawful  issue. 
Parker  y.  Parker,  134. 

2.  A  devise  of  **  all  the  residue  and 
remainder  of  my  real  estate  "  passes  a 
iee,  though  no  words  of  limitation  or 
inheritance  are  added,     lb, 

3.  A  devise  of  real  estate,  without 
^ords  of  inheritance,  passes  a  fee,  if 
the  devisee  is  personally  charged  in  the 
will  with  the  payment  of  money  to  third 
persons.     Jb, 

4.  A.,  owning  an  undivided  moiety 
of  lands  and  a  dwellinghouse,  devised 
to  B.,  C  and  D.  each  one  fifth  part  of 
aU  ku  real  estate^  and  to  E.  two  fifth 


parts  thereof,  and  to  D.  and  E.  each 
one  fourth  part  of  his  dwellinghouse; 
without  adding  words  of  limitation  or 
inheritance.  Held,  that  D.  and  E.  took 
the  testator's  moiety  of  the  dwelling- 
house,  as  a  specific  devise,  and  that  B., 
C,  D.  and  E.  took  the  residue  of  his 
real  estate  in  fee.  Ailen  v.  Boyt,  324. 
6.  Where  a  testator  devised  one 
fifth  part  of  all  his  real  estate  to  S.,  the 
wife  of  A.,  and  her  children,  A.  having 
children  at  the  time  the  devise  was 
made,  it  was  held  that  A.  and  her  child- 
ren took  one  fifth  of  the  estate  as  ten- 
ants in  common      lb. 

6.  The  will  of  a  testator  was  thus  : 
**  I  give,  bequeath  and  devise  to  my 
wife  the  following  described  pieces  of 
land  "  (particularly  describing  them) : 
"Also  all  my  personal  estate  of  every 
kind,  wheresoever  it  may  be  found, 
which  I  may  be  possessed  of  at  the 
time  of  my  decease,  after  payment  is 
made  therefrom  of  my  just  debts,  funeral 
charges  and  other  necessary  expenses. 
To  have  and  to  hold  the  same  to  her, 
her  heirs,  executors,  administrators  and 
assigns,  to  their  use  and  behoof  forever. 
The  other  part  of  my  real  estate  is  to 
be  divided  as  the  law  directs  :  '*  The 
debts,  &c.  of  the  testator  exceeded  the 
value  of  his  personal  property.  Held, 
that  the  real  estate,  devised  to  the  wife, 
was  not  charged  with  the  payment  of 
his  debts,  &c.,  and  that  the  undevised 
real  estate  should  first  be  applied  to  the 
payment  of  the  excess  of  the  debts, 
&c.,  over  the  value  of  the  personal  pro- 
perty.    Adams  v.  Brackett,  280. 

7.  A  testator,  after  ordering  all  his 
debts  to  be  paid,  and  giving  certain  leg- 
acies, devised  one  third  part  of  all  his 
estate,  real  and  personal,  of  which  he 
should  **  die  seized,"  to  C,  to  hold  the 
same  to  her  and  her  assigns  forever ; 
**  the  same  to  be  paid  to  her"  by  his 
executors,  as  soon  after  his  decease,  as 
should,  in  their  judgment,  be  most  for 
the  advantage  of  all  concerned  in  his 
estate  :  The  remainder  of  his  estate, 
real  and  personal,  of  which  ho  should 
**  die  seized,"  he  devised  to  his  minor 
children  in  equal  proportions,  to  hold 
to  them  and  their  assigns  forever,  after 
payment,  by  his  executors,  of  all  his 
debts  and  legacies,  **  to  be  paid  "  by  his 
executors  to  said  children,  severally,  as 
they  should  come  of  age,  or  so  much 
thereof  as  should  remain  of  principal 
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and  interest,  after  furnishing  to  them 
the  means  of  support  and  education,  till 
they  should  he  qualified,  on  account  of 
age,  **  to  receive  said  legacies  "  :  The 
testator  then  ordered,  that  his  executors 
should  manage  his  estate  and  effects, 
and  dispose  of  all  his  lands,  chattels, 
&c.,  for  the  purposes  above  mentioned, 
at  such  time  and  in  such  manner,  as 
should  be  most  likely,  in  their  judgment, 
to  do  justice  to  all  his  creditors^  and  be 
for  the  greatest  advantage  of  all  con- 
cerned in  his  estate ;  and  he  also  directed 
his  executors,  in  order  to  increase  the 
proceeds  of  his  estate,  to  sell  the  wood, 
growing  on  his  land,  separate  from  and 
previous  to  the  sale  of  the  land  on  which 
it  was  growing,  except  so  much  of  the 
young  wood  as  should,  in  their  judg- 
ment, add  to  the  amount  of  his  estate, 
by  being  sold  with  the  land.  Held,  that 
by  the  legal  effect  of  the  several  provi- 
sions of  the  will,  the  executors  had 
such  a  title  and  interest  in  the  land  of 
which  the  testator  died  seized,  as  au- 
thorized them  to  maintain  an  action  of 
trespass  quare  clausum  /regit  for  an 
illegal  entry  upon  such  lajid.  Dascomb 
V.  Davis,  335. 

8.  Where  a  testator  devised  land  of 
which  he  obuined  the  right  of  posses- 
sion by  a  judgment  on  a  petition  filed 
by  him  for  partition,  pursuant  to  Sts. 
1783,  c,41,  and  1786,  c.  51,  and  after 
notice  given,  to  all  persons  interested, 
of  the  pendency  of  such  petition,  it  was 
held  that  he  died  seized  of  the  land, 
although  others,  who  claimed  title  there- 
to, occasionally  entered  upon  it  and  cut 

.  wood  thereon,  after  the  judgment  of 
partition.     lb, 

9.  A  testatrix  devised  real  estate  to 
A.,  her  nephew,  in  trust  for  P.,  her 
niece,  and  to  her  heirs  and  assigns  for- 
ever, the  income  thereof  to  be  paid  to  P. 
during  her  life.  P.  died  before  the  tes- 
tatrix, leaving  issue,  an  infant  daughter, 
who  survived  the  testatrix.  Held,  that 
the  trust  was  created  for  the  benefit  of 
P.  only,  and  that  A.  therefore  took  no 
estate  under  the  will,  but  that  P.'s 
infant  daughter  took  the  devised  estate 
in  fee,  by  virtue  of  the  will  and  of  the 
Rev.  Sts.  c.  62,  ^  24.  Pcdne  v.  Pren- 
tiss, 396. 

WITNESS. 

A  grantor,  who  conveys  land  with 


warranty  to  A.,  bounding  him  on  a  cer- 
tain line,  and  then  conveys  land  to  B. 
with  warranty,  bounding  him  on  A.*s 
line,  is  a  competent  witness  in  a  suit 
between  A.  and  B.,  to  testify  as  to  the 
situation  of  the  monuments  on  their 
dividing  line,  at  the  time  of  his  convey- 
ances, although'  those  monuments  do 
not  exist  at  the  time  when  he  testifies. 
Daggm  v.  Shaw,  223. 

2.  In  an  action  by  an  indorsee  against 
one  who  signed  a  promissory  note  on 
the  back  thereof,  the  indoiser  is  a  com- 
petent witness  to  prove  that  the  defend- 
ant signed  the  note  at  the  same  time  with 
the  promisor  whose  signature  was  on 
the  face  of  the  note.  Richardson  v.  lAn- 
coin,  201. 

3.  Under  St.  1839,  c.  107,  ^  2,  an 
executor,  who  is  plaintiff*in  a  suit  which 
he  has  no  interest,  except  such  as  arises 
from  his  inability  for  costs  and  expenses 
of  the  suit,  may  be  a  witness  in  such 
suit,  if  there  be  first  tendered  to  him 
such  security  for  his  liability  for  costs, 
as  is  sufficient,  in  the  opinion  of  the 
court,  to  indemnify  him  on  account 
thereof;  and  he  need  not  also  release 
his  right  to  recover  costs  of  the  defend- 
ant in  such  suit,  in  order  to  enable  him 
to  testify.     Dascomb  v.  Davis,  3^5. 

4.  The  members  of  an  association 
entered  into  for  religious  purposes,  with- 
out any  lay  organization,  but  solely  un- 
der the  advice  of  the  ministers  and 
elders  of  their  denomination,  and  who 
maintain  public  woiship,  are  competent 
witnesses  in  a  suit  brought  by  or  against 
such  association.  Macomber  v.  Chris- 
tian  Society  in  Plymouth,  155. 


WRIT. 

Where  a  suit  is  brought  against  three 
joint  contractors,  and  the  writ  is  served 
on  two  only,  the  two,  by  pleading  the 
general  issue,  waive  their  right  to  ob- 
ject to  the  want  of  service  on  the  thinL 
Bartlett  v.  Robbitis,  184. 

2.  Where  a  writ  of  error  is  brought 
upon  a  judgment  in  a  criminal  case,  un- 
der St.  1842,  c.  54,  the  proseeuting 
officer  of  the  commonwealth  is  not 
bound  to  take  notice  and  act  thereon, 
until  fourteen  days  after  a  sdre  facias, 
to  hear  errors,  has  been  served  upon 
him.     Christian  v.  Commonweaithf  334. 
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A  Treitisb   on  the   Law  of  Con- 
tracts NOT  UNDER  ScAL.      By  WlL- 

LUM  W.  Stort,  Counsellor  ai  Law. 
Boston  :  Charlea  C.  Little  aod  James 
Blown.     1844.     pp.  473. 

The  elementary  treatises  and  text  books 
of  English  law  do  not,  as  a  general 
role,  rank  very  high  as  works  of  art. 
They  are  full  of  learning  and  are  of 
much  practical  value  to  the  profession, 
but  they  want  symmetry,  finish,  just 
disposition  of  parts,  logical  sequence 
and  Inniinotts  arrangement.  The  clas- 
sicai  elegance  of  Mr.  Justice  Black- 
stone's  great  work  is  as  yet  unap- 
proach6d  by  any  of  his  countrymen, 
thouirh  Mr.  Serjeant  Stephen  *8  beauti- 
fol  Treatise  on  Pleading  inakes  us 
pause  ere  we  record  this  sentence.  On 
one  occasion,  it  is  said,  the  various 
representatives  of  the  European  powers 
at  Constantinople  agreed  to  dine  to- 
gether, and  each  to  eontribute  his  na^- 
tional  dish  to  the  entertainment.  The 
contribution  of  the  English  ambassadpr 
was,  of  course,  a  plum-pudding,  the 
iagredients  of  which  were  carefully  sup- 

gbed  to  the  cook.  At  the  proper  period 
I  the  dinner  the  English  ambassador's 
dish  was  announced,  and  two  stout  ser- 
vants were  seen  to  enter  the  rooin 
groaning  under  the  weight  of  a  vast 
tureen,  filled  with  a  liquid  substance. 
The  mystery  was  soon  explained.  The 
ambassador  had  forgotten  the  bag,  and 
his  dish  appeared  in  the  form  of  a  plum 
broth  and  not  of  a  plum  pudding.  The 
law  writers  of  England  are,  in  like  man- 
ner, apt  to  forget  the  bag.  The  essen- 
tial principles  of  the  subject  they  dis- 
cuss are  to  be  found  floating  *'  rari 
nantes  in  gurgite  vasto  "  over  a  wide 
VOL.   vn. NO.   V. 


Mifaoe  of  particuliu:  cases,  spread  out 
upon  the  page,  to  the  advantage  of  the 
practitioaer,  but  to  the  confusion  of  the 
student.  One  great  reason  of  this  pe^ 
euliarity  is  to  be  found  in  the  fact  that 
many  of  the  most  approved  English  law 
books  havo  been  written  by  men  who 
were  exclusively  lawyers ;  whose  mind9 
had  not  been  enriched  by  elegant^studie^ 
or  polished  by  habitual  intercourse  with 
an  intelligent  and  cultivated  society. 
Another  cause  is  the  intensely  practical 
eharaeter  of  the  English  mind,  and  its 
indifllerence  to  all  inquiries  which  do 
not  lead  directly  or  indirectly,  to  some 
substantial  benefit. 

The  work  before  us  by  Mr.  Story  is 
not  liable  to  objections  of  this  class. 
The  constructive  skill  of  a  Uue  artist  is 
visible  in  its  design  and  prci^Ttions.  1^ 
is  the  production  of  a  writer  who  was 
a  scholar,  before  he  was  a  lawyer,  and 
whose  familiarity  with  models  of  excel- 
lence in  literature  would  not  permit  him 
to  rest  satisfied  without  shaping  his  mar 
terials  into  approved  forms.  The  de- 
sign and  purpose  of  the  work  are  thus 
explained  in  the  preface. 

"  The  present  work  is  intended,  primarily, 
as  a  text-book  for  students,  but  it  is  by  no 
means  restricted  in  its  scope  or  design  to 
snch  a  use.  Its  purpose  is  not  only  to 
sketch  an  elementary  outline  of  the  law 
relating  to  simple  contracts,  but  to  elucidate 
and  systematize,  as  &r  as  practicable,  the 

general  law  applicable  to  the  subject ;  in  the 
ope  that  it  may  serve  alike  the  student  and 
the  practitioner,  h  is  believed,  that  aaich  a 
wortt  is  DOW  needed  by  the  profession,  for 
new  eircumslances  and  exigences  so  modify 
and  expand  every  department  of  jurispru- 
dence, as  to  require  new  expositions  ofthe 
law,  however  valuable  precedinff  treatises 
may  have  been.  The  plan  of  the  present 
work  has  beto  to  render  cases  subordinate  to 
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principles,  and,  instead  of  pursuing  the  com- 
mon method  of  merely  digesting  the  various 
authorities,  to  throw  the  main  body  of  them 
into  the  notes,  and  to  incorporate  those  only 
in  the  text,  which  seemed  to  afford  the  best 
illustrations  of  the  doctrine  under  consid- 
eration." 

The  work  is  divided  into  three  parts. 
The  first  part,  on  contracts  in  general, 
is  comprised  in  eight  chapters,  in  which 
are  discussed  the  subjects  of  the  differ- 
ent kinds  of  contracts,  of  the  parties  to 
a  contract,  of  the  mutual  assent  of  the 
parties,  of  the  consideration,  of  illegal 
contracts,  of  contracts  in  violation  of  a 
statute,  of  the  construction  of  contracts 
and  of  the  admissibility  of  parol  evi- 
dence to  affect  written  agreements, 
The  second  part,  which  treats  of  par- 
ticular contracts,  is  subdivided  into  six 
chapters,  which  treat  of  agency,  part- 
nership, ^ailments,  sale  of  personal 
property,  guaranty  and  landlord  and 
tenant.  The  third  part,  contained  in 
three  chapters,  treats  of  defences,  penal- 
ties and  liquidated  damages,  and  in- 
terest. 

The  above  outline  has  been  faithfully 
and  laboriously  filled  up.  All  the  cases 
bearing  upon  the  subject  appear  to  have 
been  diligently  studied,  and  the  results 
are  stated  with  great  clearness  and  pre- 
cision, and  with  commendable  brevity. 
The  moderate  size  of  the  book  is  one  of 
its  principal  merits.  Mr.  Story,  as  a 
matter  of  conscience,  has  discarded  from 
the  text  everything  which  is  not  essen- 
tial to  the  elucidation  of  the  legal  prin- 
ciple. The  authorities  are  referred  to 
in  the  notes,  but  the  facts  of  the  several 
cases  are  sparingly  introduced  and  stated 
with  great  brevity.  The  style  of  the 
work  is  entitled  to  high  praise.  It  is 
terse,  clear  and  compact ;  neither  care- 
less nor  diffuse,  and  with  that  scholar- 
like finish  which  shows  an  acquaintance 
with  the  best  models  of  English  compo- 
sition. Its  compactness  is  sometimes 
carried  almost  to  a  fault.  Some  of  his 
discussions  would  be  more  profitable  to 
the  student  if  more  diffusely  expanded. 
The  food  of  the  mind,  like  that  of  the 
body,  should  not  be  too  finely  bolted, 
and  a  little  admixture  of  chaff  helps 
digestion  in  both  cases.  But  this  is 
"an  amiable  weakness,"  and  we  will 
not  complain  of  it  in  these  days. 

Another  merit  of  the  work  is  the 
careful  accuracy  of  its  statements  and 


definitions.  There  are  no  marks  of 
haste,  carelessness  and  legal  book  mak- 
ing. Ijcgal  distinctions  and  principles 
are  stated  with  much  precision,  and 
show  that  power  of  dividing  and  dis- 
criminating which  is  so  large  an  ingre- 
dient in  the  composition  of  a  good  law- 
yer. It  is  easy  to  perceive  that  no  sen- 
tence has  been  written  without  baring 
fiist  been  carefully  considered  and  de- 
liberately weighed. 

We  are  glad  to  see  that  Mr.  Story 
does  not  dodge  the  expression  of  his 
own  opinion  on  controverted  points,  but 
gives  it,  neither  timidly  nor  arrogantly. 
We  quote,  as  an  instance  of  it,  a  note  on 
the  vexed  question  of  the  meaning  of 
the  word  "agreement"  in  the  Statute 
of  Frauds.  We  entirely  agree  with 
Mr.  Story  in  his  views  on  this  point* 
Nothing  but  a  blind  and  bigoted  defer- 
ence to  authority  could  ever  have  giren 
the  case  of  Wain  v.  Warlters  such 
binding  force. 

"  This  construction  was  unknown  nntS 
the  case  of  Wain  r.  Warlters,  6  East  R,  10. 
in  which  Lord  EUenborough  first  established 
the  rule.  The  term  agreement  had,  before 
then,  been  construed  according  to  its  popular 
signification ;  but,  in  view  of  the  known  ac- 
curacy of  Sir  Matthew  Hale,  who  was  sup- 
posed to  have  drawn  the  statute,  he  con- 
cluded, that  the  legal  signification  of  the 
term  must  have  been  intended ;  and,  that  it, 
therefore,  included  both  promise  and  con- 
sideration. Since  this  case,  the  doctrine, 
though  questioned  in  Egerton  v.  Mathews, 
6  Elast,  307,  has  been  recognized  and  sup- 

?oned  by  all  subsequent  authority.  See 
enkins  v.  Reynolds,  3  Brod.  &  Bing.  14 ; 
8.  C.  6  Moore,  86;  Stadt  v.  Lill,  9  East, 
348  ;  Lyon  v.  Lamb,  cited  in  Fell  on  Guaran- 
ties, Appendix,  No.  3 :  Morley  v.  Boothby. 
3  Bin^.  107.  The  rule  has  not,  however, 
met  with  thorough  approbation  in  England, 
and  has  been  looked  upon  as  of  doubtful 
policy  and  propriety.  Lord  Eldon  said,  in 
ex  parte  Gardom,  16  Ves.  286.  "  Until  that 
case  [Wain  v.  Warlters]  was  decided,  some 
time  ago,  I  had  always  taken  the  law  to  be 
clear:  that,  if  a  man  ajgreed  in  writing,  to 
pay  tne  debt  of  another,  it  was  not  necessary, 
that  the  consideration  should  appear  on  the 
face  of  the  writing.**  See  also,  Morris  v, 
Slacey,  Holt  N.  P.  C.  153;  Tbeobold  on 
Princip.  and  Surety.  10,  note  6;  Newbury*. 
Armstrong,  Mood.  &  Malk.  391.  It  appears, 
also,  bv  the  case  of  Ash  v.  Abdy,  3  Swanst. 
664,  that  the  statute  of  frauds,  so  far  from 
having  been  drawn  by  Lord  Hale,  was  a 
mere  piece  of  patchwork.  It  was  originallv 
introduced  into  the  House  of  Lords,  by  Lorn 
Nottingham,  and  was  there  altered  by  both 
judges  and  civilians,  and  thus  arrived  at  its 
present  form.    Lord  EUlenborough's  reason- 
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kg  is,  therefore,  foonded  upon  an  incorrect 
sapposition ;  and  the  actual  history  of  the 
statute  shows,  pretty  conclusively,  that  it 
VES  either  an  oversight,  or  that  the  term 
**  agreement,"  was  used  in  its  ordinary  and 
popular  sense.  Lord  Ellenborough,  himself, 
decided  in  Egerton  v.  Mathews,  6  East,  307, 
that  a  contract  for  the  sale  of  goods  was 
valid,  although  it  expressed  no  consideration 
on  the  face  oT  it ;  ana  this  was  decided  in  the 
fux  of  the  17th  section  of  the  statute,  re- 

2 airing  a  memorandum  of  everv  "  bargain," 
}r  the  sale  of  goods.  Surely,  toe  same  rea- 
soning, which  he  employs  to  prove  that 
"  agreement "  means  mutual  assent,  applies 
with  double  force  to  the  terra  "bargain." 
As  to  the  policy  of  the  construction,  as  given 
by  Lord  Ellenborough,  all  that  need  be  said, 
is,  that  it,  in  fact,  nullifies  four  out  of  five,  of 
all  the  bond  Jide  guaranties,  given  in  the 
course  of  commercial  transactions,  and  anni- 
hilates secnrity  given  and  received  in  good 
faith,  without  conferring  any  corresponding 
benefit.  The  object  of  the  statute,  evidently, 
was,  to  secure  evidence  of  the  promise,  rather 
than  of  the  consideration,  which  may  easily 
be  proved  in  most  cases,  and,  which  is, 
primA  facie^  proved  by  the  £Eu:t  of  the  pro- 
mise itself." 

See  also  the  note  on  page  11,  for  a 
temperate  and  able  examination  of  the 
opinion  of  the  supreme  court  of  Massa- 
chusetts in  Clark  v.  Baker,  5  Metcalf, 
463. 

In  conclusion,  we  commend  the  book 
to  the  profession  as  one  of  sterling 
merit,  both  of  matter  and  manner.  The 
atudeut  will  find  in  it  good  law  ex- 
pounded in  a  style  of  uncommon  clear- 
ness and  beauty.  It  is  a  book  which 
would  do  honor  to  any  one,  and  it  re- 
fleets  the  highest  credit  upon  so  young 
a  lawyer  as  Mr.  Story.  It  gives  us  the 
assurance  of  distinguished  professional 
success  hereailer ;  but  should  this  work 
comprise  all  the  le^al  fruits  of  his  life, 
he  will  have  paid  most  liherally  the 
debt  which  he  owes  his  profession. 

This  work,  written  by  a  son  of  Mr. 
Justice  Story,  whose  judicial  labors  and 
legal  writings  have  done  so  much  for 
the  advancement  of  the  science  of  juris- 
prudence at  home,  and  so  much  for  the 
honor  of  American  law  abroad,  sug- 
gests, by  a  natural  principle  of  associa- 
tion, the  previous  instances  on  record, 
of  a  transmission  of  legal  ability  from 
father  to  son.  The  father  of  Sir  Thomas 
More  was  one  of  the  justices  of  the 
court  of  king*8  bonch,  a  rank,  which 
was  then  as  it  is  now,  prima  facie  evi- 
dence that  its  possessor  was  a  good 
lawyer.    The  father  of  Lord  Bacon  was 


Lord  Keeper  for  more  than  twenty 
years,  and  he  held  the  great  seal  with 
purer  hands  than  his  immortal  son.  At 
a  later  period,  Charles  Yorke,  the  second 
son  of  Lord  Hardwicke,  was  a  most 
accomplished  lawyer  and  scholar,  the 
leader  of  the  bar,  who  died  just  as  his 
grasp  had  closed  upon  the  great  seal 
and  a  peerage.  In  our  own  times  the 
works  of  Sir  John  Bayley  on  Bills,  and 
of  Lord  Tenterden  on  Shipping,  have, 
each,  been  edited  by  the  sons  of  their 
respective  authors.  Two  of  the  sons  of 
the  late  Mr.  Chitty,  that  unwearied 
author,  who  wrote  more  books  than 
many  lawyers  have  read,  are  respecta- 
ble legal  writers  ;  and  the  father,  in  his 
prefaces  to  some  of  his  latest  works, 
acknowledges  with  just  pride,  the  assist- 
ance which  he  had  derived  from  them. 
A  son  of  the  late  Lord  Erskine  is  now 
one  of  the  judges  of  the  court  of  com- 
mon pleas  in  England.  In  our  own 
country,  the  learned  and  excellent  Chan- 
cellor Kent,  **  clarum  et  venerabile  no- 
men  "  has  had  the  rare  happiness  of  liv- 
ing to  see  his  son  occupying  a  judicial 
station,  with  learning  and  ability  not 
inferior  to  his  own.  Life  can  have  no 
higher  or  purer  pleasure  than  that  which 
a  father  must  feel  in  seeing  his  son 
winning  laurels  in  those  fields  in  which 
his  own  were  gathered,  and  walking  in 
his  own  footsteps  along  that  path  which 
has  led  him  to  honor  and  success. 


A  Trbatisie  on  the  Medical  Juris- 
prudence OP  Insanity.  By  I.  Ray, 
M.  D.,  Superintendent  of  the  Maine 
Insane  Hospital.  Second  edition, 
with  additions.  Boston  :  William  D. 
Ticknor  &  Company,  1844. 

Among  all  the  changes  and  improve- 
ments, which  have  taken  place  within 
the  last  half  century,  none  have  been 
greater  or  more  important,  than  those 
which  have  been  introduced  into  the 
treatment  of  mental  disease  Pinel, 
justly  called  the  Howard  of  the  insane, 
began  the  work,  towards  the  close  of 
the  last  century,  by  knocking  off  the 
chains  and  fetters  of  the  maniac,  and, 
at  once,  by  kindness  and  humanity, 
transforming  the  madhouse  into  an  asy- 
lum. Spurzheim,  in  the  beginning  of 
the  present  century,  and  Combe,  at  a 
somewhat  later  period,  gave  to  the  sub- 
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jeci  of  menul  disease  the  character  of  a 
fM^ienoe,  and  laid  the  foundation,  in  a 
great  degree,  of  the  remedial  treatment 
which  is  now  so  successfully  applied. 
Following  in  the  footsteps  of  these  illas- 
trious  benefactors  of  their  race,  the  au- 
thor of  the  present  work  has  made  the 
irst  attempt  to  apply  the  science  of 
Spurzheim,  and  the  humanity  of  Pinel, 
to  the  determination  of  the  legal  rela- 
tions and  responsibilities  of  the  insane. 

To  appreciate  justly  the  merit  of  this 
attempt,  as  Well  as  the  great  difficulties 
in  the  way  of  its  successful  accomplisb- 
nent,  one  should  have  made,  as  Dr. 
Ray  has  done,  a  profound  study  of  the 
principles  and  maxims  of  our  jurispru- 
dence relating  to  the  subject  of  insanity. 
The  following  paragraph  from  the  work 
before  us  will  serve  to  give  some  idea 
of  the  nature  of  the  author's  under- 
taking. 

**  In  all  civilized  communities,  an- 
cient or  modern,  insanity  has  been  re- 
garded as  exempting  from  the  punish- 
ment of  crime,  and  under  some  circum- 
stances at  least,  as  vitiating  the  civil 
acts  of  those  who  are  affected  with  it. 
The  only  difficulty,  or  diversity  of  opin- 
ion, consists  in  determining  who  are  ^ 
really  insane,  in  the  meaning  of  the 
law,  which  has  been  content  with  ooerely 
laying  down  some  general  principles, 
and  leaving  their  application  to  the  dis- 
cretion of  the  judicial  authorities.  In- 
asmuch as  the  greatest  possible  variety 
is  presented  by  the  mental  phenomena 
in  a  state  of  hisalth,  it  is  obvious,  that 
profound  study  and  extensive  observa- 
tion of  the  moral  and  intellectual  nature 
of  man  can  alone  prevent  us,  from  some- 
times confounding  them  with  the  efibcts 
of  disease.  It  would  seem,  therefore, 
an  almost  self-evident  proposition,  that 
a  certain  knowledge  of  the  mind  in  its 
healthy  state  is  an  essential  preliminary, 
to  the  attainment  of  correct  ideas  con- 
cerning its  diseased  manifestations.  If, 
in  addition  to  this,  it  is  considered,  that 
opinions  on  the  nature  of  insanity,  viewed 
solely  in  the  light  of  a  disease  —  of  a 
derangement  of  the  physical  structure, 
—  have  been  constantly  changing  for 
the  better,  it  follows  of  course,  that  its 
legal  relations,  which  should  be  deter- 
mined in  some  measure  by  our  views  of 
its  nature,  ought  to  be  modified  by  the 
progress  of  our  knowledge.    That  muck 


of  the  jurisprodenee  of  insanity,  in  time* 
past,  should  bear  marks  of  the  crude 
and  imperfect  notions,  that  have  been 
entertained  of  it^  pathological  charac- 
ter, is  not  to  be  wondered  at ;  but,  it  i» 
a  matter  of  surprise,  that  it  should  be 
adhered  to,  as  if  consecrated  by  age, 
long  af\er  it  has  ceased  to  be  supporwd 
by  the  results  of  more  extensive  and 
better  conducted  inquiries.  It  is  to  be 
feared,  that  the  principles,  laid  down  on 
this  subject  by  legal  authorities,  have 
been  viewed  with  too  much  of  thai 
reverence,  which  is  naturally  felt  for 
the  opinions  and  practices  of  our  ances- 
tors; and  that  hinovations  have  been 
too  much  regarded,  rather  as  the  off- 
spring of  new-fangled  theories,  than  of 
the  steady  advancement  of  medical  sci- 
ence. In  their  zeal  to  uphold  the  wis- 
dom of  the  past,  from  the  fancied  dese- 
crations of  reformers  and  theorists,  the 
ministers  of  the  law  seem  to  have  for- 
gotten, that,  in  respect  to  this  subject^ 
the  real  dignity  and  respectability  of 
their  profession  is  better  upheld,  by 
yielding  to  the  improvements  of  the 
times  and  thankfully  receiving  the  truth, 
from  whatever  quarter  it  may  come, 
than  by  turning  away  with  blind  obati- 
nacy,  from  everything  that  oonflict» 
with  long-established  maxims  and  de- 
cisions. In  the  course  of  the  review 
proposed  to  be  taken  of  the  principles, 
that  have  regulated  the  civil  and  crim- 
inal respohsibilities  of  the  insane,  the 
reader  will  have  constant  opportunity  to 
witness  the  influence  of  the  spirit  above 
condemned;  and  be  inclined,  perhaps, 
to  consider  it  as  the  source  of  that 
striking  difference,  presented  by  the 
sciences  of  law  and  medicine,  in  the 
amount  of  knowledge  they  respectively 
evince  on  the  subject  of  insanity." 

Between  the  person  of  sound  mind, 
and  the  raving  maniac,  concerning  whose 
legal  rights,  responsibilities  and  rela- 
tions, no  one  ever  entertains  the  slight- 
est doubt,  there  are  degrees  without 
number  of  insanity,  the  subjects  of 
which  are  legally  responsible,  to  a  cer- 
tain extent,  and  in  certain  respects,  but 
not  to  the  same  extent  nor  in  the  same 
respects  as  persons  of  sound  mind. 
These  last  are  the  cases,  to  the  solu- 
tion of  which  Dr.  Ray  has  devoted  him- 
self, and,  as  we  think,  with  a  great  de- 
gree of  success. 
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Anohtmous  Writing  —  "  I  '*  v, 
"Wfi." 

In  the  Western  Law  Journal,  for  No- 
vember last,  there  occurred  the  follow- 
'mg  remark  upon  an  article  in  the  Law 
Reporter:  "i  wish  the  editor  would 
adopt  the  rule  /have  adopted,  of  pub- 
lishing nothing  anonymously ;  and  then 
we  should  know  to  whom  to  give  the 
praise  of  this  high-toned  and  well-rea- 
soned defence  of  the  independence  of 
the  judiciary."  Entertaining  a  high  re- 
gard for  the  source  of  this  sign&cant 
"  wish,"  we  were  still  of  the  opinion, 
that  our  own  course  was  the  most  pro* 
per  for  us ;  and,  in  a  recent  number, 
when  speaking  of  the  Western  Law 
Journal,  we  took  the  liberty  of  remark- 
ing upon  two  idiosyncrasies  in  matters 
of  form  in  the  conduct  of  that  journal, 
one  of  which  is  the  rule  of  publishing 
nothing  anonymously,  and  the  other,  the 
adoption  by  the  editor  of  the  first  per- 
son singular  in  his  own  articles.  To 
this  our  contemporary  makes  a  reply  in 
bis  last  number,  which  seems  to  re- 
quire some  notice  from  us.  We  do  not 
consider  the  subject  of  sufficient  import- 
ance to  occupy  much  space,  relating 
chiefly  to  a  matter  of  taste,  concerning 
which  there  should  be  no  dispute.  But 
as  the  discussion  did  not  originate  with 
m,  we  may  be  pardoned  for  indulging 
m  a  few  remarks  upon  a  point  not  en- 
tirely personal  to  ourselves. 

The  names  of  writers  are  affixed  to 
the  articles  which  appear  in  the  West- 
em  Law  Journal.  With  the  Law  Re- 
porter a  different  course  is  adopted, 
although  the  names  of  writers  are  often 
made  known  to  those  who  take  the 
troable  to  inquire  at  the  proper  source. 
But,  ia  general,  we  prefer  that  every 


article  shall  pass  for  what  it  is  worth 
in  itself  considered.  If  it  is  sound  and 
well-reasoned,  nothing  more  is  needed ; 
if  it  is  not,  the  name  of  the  writer  ought 
not  to  give  it  any  factitious  reputation. 
It  is  of  little  consequence  who  writes, 
if  the  contributions  are  good.  In  one 
sense  the  writer  for  a  periodical  is  no- 
body ;  his  article,  everything.  And 
although  we  naturally  expect  able  com- 
munications from  able  men,  yet  every 
editor  is  aware  that  men,  comparatively 
unknown,  sometimes  furnish  the  best 
articles. 

In  regard  to  reports  of  cases  in  law 
journals,  the  profession  must  rely  upon 
the  editor,  who  is  presumed  to  publish 
nothing  in  this  shape  for  which  he  has 
not  good  authority  ;  and  there  is  really 
much  more  safety  in  this  course  than  in 
the  one  proposed,  because  if  the  editor 
feels  this'  responsibility,  he  will  natu- 
rally act  with  great  caution  in  this  re- 
gard. But  what  additional  weight  of 
authority  is  given  to  a  report  by  the 
name  of'  some  person  as  reporter,  who 
has  never  been  heard  of  beyond  the 
limits  of  his  own  state  ? 

Many  of  the  cases  in  the  Law  Re- 
porter are  reported  by  the  editor,  and 
the  abstracts  of  nearly  all  are  prepared 
by  him ;  but  cases  are  often  furnished 
by  gentlemen  of  high  respectability  and 
eminence  in  the  states  where  they  re- 
side. They  are  known  to  us ;  we  rely 
upon  them,  but  yet  their  names  would 
be  no  sort  of  guaranty  to  nine-tenths  of 
our  readers.  It  is  the  disadvantage  of 
the  profession  in  this  country,  that  a 
high  reputation  at  the  bar  is  circum- 
scribed within  narrow  limits.  How  few 
mere  lawyers  have  a  national  reputa- 
tion !   How  few  of  the  eminent  lawyers 
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in  Massachusetts  (we  mean  those  who 
have  spent  their  lives  at  the  bar  and 
have  never  entered  into  politics)  are 
known  in  the  West !  And  what  satis- 
faction would  it  be  to  our  subscribers  in 
Ohio,  for  us  to  state,  that  a  particular 
case  was  reported  by  a  member  of  the 
Massachusetts  or  Maine  bar?  Indeed, 
it  would  be  ludicrous  to  parade,  in  a  law 
journal,  the  names  of  persons,  not  one  of 
whom  had  any  reputation  out  of  his 
own  county  or  state.  The  editor  of  the 
Western  Law  Journal  cites  what  he 
seems  to  suppose  our  own  example 
against  us,  and  irravely  alludes  to  an 
advertisement  on  the  cover  of  this  jour- 
nal ! 

He  speaks  of  the  "anonymous  shield" 
as  the  prime  cause  of  the  alarming  pros- 
titution of  the  periodical  press.  But  if 
an  editor  is  disposed  to  prostitute  his 
pages,  we  do  not  see  how  the  matter  will 
be  helped  by  compelling  every  nobody 
to  put  his  name  to  hie  scurrility.  More- 
over, where  the  editor  holds  himself 
personally  responsible  to  the  public,  he 
will  be  much  less  likely  to  admit  matter 
of  a  doubtful  character.  The  editor  of 
the  Western  Law  Journal  wishes  equal 
and  exact  justice  done  to  all  contribu- 
tors. **  If  they  deserve  praise,"  he 
says,  **  they  have  it.  If  they  deserve 
censure,  they  have  it.  The  editor  does 
not  rob  them  of  the  one,  nor  shield  them 
from  the  other.  All  know  where  the 
responsibility  rests,  and  form  their  judg- 
ments, and  govern  their  afctioos  accord- 
ingly. Whereas,  in  nine  cases  out  of 
ten,  the  real  motive  of  writing  anony- 
mously, is  the  craven  one  of  avoiding 
responsibility.  I  may  l)e  told,  that  in 
such  cases,  the  editor  takes  the  respon- 
sibility on  his  own  shoulders.  But  this 
is  precisely  what  I  will  not  do."  The 
editor  of  the  Law  Reporter  has  no  dis- 
position to  assume  responsibility  unne- 
cessarily, not  is  he  disposed  to  shrink 
from  any  that  may  fairly  belong  to  him, 
but  he  would  prefer  to  take  all  the 
blame  without  any  of  the  praise  of  the 
articles  in  that  journal,  rather  than  to 
Bland  in  it  simply  as  a  contributor  — 
the  collector  of  other  men's  thoughts. 

In  regard  to  the  use  of  the  first  per- 
son singular,  *'  I,"  rather  than  the  first 
ferson  plural,  "  we,"  the  editor  of  the 
jaw  Journal  is  still  more  emphatic. 
But  he  admits,  that  it  is  nothing  more 
than  a  question  of  taste ;  as  such  we 


are  content  to  leave  it.  **  And  now," 
he  says,  '*  let  me  ask  Mr.  Chandler, 
in  all  candor,  whether,  when  he  first 
used  his  favorite  plural,  though  speak- 
ing only  for  himself,  he  did  not  feel  it 
to  be  a  ridiculous  piece  of  afifectation  T' 
In  answer,  we  beg  leave  to  say,  that 
we  thought  nothing  about  it.  Our  anx- 
iety was  more  as  to  the  justice  and  pro- 
priety of  what  we  were  saying,  than  . 
the  manner  in  which  it  was  eaid.  In 
undertaking  editorial  labors  and  respon- 
sibilities, we  were  content  to  adopt  that 
phraseology  which  was  universal.  It 
did  not  occur  to  us,  that  it  was  our  duty 
to  attempt  a  reformation  in  a  mere  mat- 
ter of  taste,  which  had  been  settled  by 
wiser  men  than  will  ever  sit  in  the  edi- 
torial chair  of  the  Law  Reporter.  **  But 
herein,"  as  Lord  Coke  might  say,  **■  ly- 
eth  much  meaning."  The  editor  of  the 
Western  Law  Journal  is  a  reformer  — 
a  most  able  and  indefatigable  one  — 
but  still  a  reformer.  For  many  years 
he  has  been  known  as  such,  and  has 
maintained  his  positions  with  no  incon- 
siderable ingenuity  and  strength.  If  he 
has  failed  to  convince  us  on  some  of  the 
weightier  matters  of  the  law,  it  can 
hardly  surprise  him,  that  we  should 
differ  upon  a  matter  of  taste  like  the  one 
under  consideration.  We  perceive  that 
one  of  his  objects  in  the  Law  Journal 
is  to  advocate  a  legal  reform.  We  have 
DO  such  object.  We  aspire  to  no  such 
position.  Our  main  desire  is  and  has 
been  to  furnish  a  practical  journal  of  the 
law  as  it  is.  We  trouble  ourselves  but 
little,  perhaps  too  little,  upon  theories 
as  to  what  it  should  be.  It  may  be  very 
proper  for  our  contemporary  to  stand 
for  principle  in  all  things  —  to  dispute 
the  editorial  "we,"  and  make  a  tho- 
rough reform  in  the  "  ultimates  "  of  the 
cran.  Homo  ad  wnguem  foetus  is  his 
motto.  But  for  us,  a  humbler  course 
will  suffice.  We  look  to  precedent. 
We  feel  bound  by  it  in  matters  of  law, 
we  submit  to  it  in  matters  of  taste  ;  and 
we  need  not  remind  oUr  contemporary, 
that  there  is  a  difiference  between  the  re- 
form of  abuses  and  the  affectation  of 
singular ity,  A  gentleman  of  the  old 
school,  who  rails  at  modern  fashions, 
and  wears  his  small-cloihes  and  cocked 
hat,  can  scarcely  convince  sensible  peo- 
ple that  he  is  not  a  vainer  man,  than  be 
who  quietly  conforms  to  the  fashions, 
and  sufifers  his  tailor,  unobstructed,  to 
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make  his  nether  garments  in  the  prerail- 
ing  mode.  Need  we  add,  that  the 
editorial  **we,"  and  the  anonymous 
article,  may  cover  more  true  modesty 
than  the  oracular  *'  I/'  and  the  constant 
statement,  in  small  capitals  at  the  head 
of  articles,  of  the  names  of  writers  who 
(it  is  no  discredit  to  them  to  say)  have 
scarcely  attained  a  national  reputation. 

It  is  somewhere  said,  that  pride  oAen 
stalks  in  filthy  rags,  while  meek  hu- 
mility sits  clothed  in  purple  robes.  It  is 
certain,  that  the  path  of  sober  useful- 
ness 

Winds  round  the  cornfield  and  the  hill  of 
vines, 

honoring  the  customs,  and,  it  may  be, 
the  prejudices  of  the  world ;  while  that 
of  sturdy  principle  (often  a  name  for 
wild  reform)  makes  straight  for  moun- 
tain tops,  losing  itself  in  airy  regions, 
where  the  feet  of  sober  men  can  scarcely 
tread. 

Singular  Divorce  Casb.  —  In  the 
case  of  Margaret  E.  Robertson,  called 
Margaret  E.  Cowdrey,  petitioner  for 
divorce,  v.  Edward  M.  Cowdrey,  which 
recently  came  before  Vice  Chancellor 
McCoun,  the  following  facts  appeared 
as  reported  in  the  New  York  Evening 
Post :  —  The  complainant  is  daughter  of 
Mr.  David  H.  Robertson,  merchant,  of 
New  York,  about  sixteen  years  of  age, 
and  the  defendant,  a  young  man  in  re- 
spectable standing,  twenty-three  years 
of  age.  He  frequently  visited  her  at 
the  house  of  her  father  on  the  Second 
Avenue,  and  they  became  attached  to 
each  other.  Her  parents,  it  is  said, 
(with  a  view  of  withdrawing  their 
daughter  from  the  attentions  of  the  de- 
fendant,) were  about  sending  her  on  a 
visit  to  some  relatives  in  New  Bedford, 
thence  to  see  some  friends  in  the  bland 
of  Cuba.  The  defendant,  being  pas- 
sionately attached  to  her,  and  dreading 
that  her  absence  might  lose  her  to  him, 
prevailed  upon  her  one  forenoon  to  ac- 
company him  to  the  residence  of  Rev. 
Mr.  Hutton,  a  presbyterian  minister, 
ind  be  married ;  the  understanding  be- 
tween them  being  that  the  marriage 
was  not  to  be  considered  legal,  or  bind- 
ing, but  merely  to  render  their  en- 
gagement to  each  other  still  stronger 
than  it  was.  They  were  so  married,  — 
a  younger  brother  of  Mr.  Cowdrey,  and 


a  friend  of  Mr.  C.  named  Wilcox,  only 
b^ing  present.  The  defendant  met  her 
in  the  street  on  the  morning  of  the  cere- 
mony, nearly  opposite  Niblo's,  and  they 
went  to  Mr.  Hutton's  in  a  carriage. 
While  going,  it  is  stated,  they  agreed 
that  the  ceremony  should  be  a  mere  form, 
and  that  they  were  not  to  consider  them- 
selves man  and  wife  for  two  years,  and 
not  then,  till  their  parents'  consent  had 
been  obtained,  and  the  marriage  cere- 
mony had  been  performed  over. 

On  leaving  the  house  of  the  minister, 
the  complainant  went  home  to  her 
fieaher's  house.  The  marriage  never 
was  consummated.  The  complainant, 
a  day  or  two  afterwards,  insisted  that 
her  friends  should  be  informed  of  their 
imprudence,  which  was  done.  Finally, 
opposition  sprung  up,  and  the  defendant 
claimed  that  she  was  his  bride,  and 
bound  to  him  by  the  solemn  ties  of  wed- 
lock. She  opposed  the  idea,  and  in  ex- 
cuse for  the  precipitate  course  she  had 
pursued,  declared  that  he  was  the  first 
man  who  had  ever  addressed  her  in  the 
language  of  love,  and  she  thought  she 
could  confide  in  what  he  said,  that  the 
ceremony  was  not  to  be  legal  or  bind- 
ing. This  was  in  March,  1843,  Miss 
R.  at  the  time  being  but  fifteen  and  a 
half  years  of  age,  though  womanly 
in  appearance.  Uivoice  was  applied 
for,  and  it  is  said  her  affection  has 
turned  to  the  reverse. 

Considerable  testimony  was  adduced. 
Mr.  and  Mrs.  Robertson  stated  that  Mr. 
Cowdrey  had  called  at  their  house  in  a 
social  and  familiar  way,  but  they  knew 
nothing  of  the  proposed  marriage,  nor 
was  it  done  with  their  knowledge  or 
consent.  Augustus  L.  Cowdrey  testi- 
fied that  he  was  present  at  the  wedding. 
*'  At  the  time  of  the  ceremony,  I  don't 
think  that  either  of  them  made  any  an- 
swer. Afler  we  went  out,  I  told  Mar- 
garet I  did  not  think  the  ceremony  was 
binding,  because  they  did  not  make  any 
answer.  She  replied,  that  she  was  so 
full  of  laughing,  1  thought  the  expres- 
sion was,  that  she  did  not  know  what  she 
was  about.  The  defendant  made  no 
claim  that  he  was  married  at  the  time." 

The  master  in  chancery  reported  in 
favor  of  a  dissolution  of  the  marriage. 
Ordered  that  a  divorce,  accordingly,  be 
granted.    Divorce  granted. 
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It  Memeth  that  tfab  word  futA-pOL,  U  in  finflhh  m  pnddlog, 
for  In  thia  padding  is  doC  coounonJy  put  ooa  thia;  alooe,  but 
one  thiof  with  otiMrtiiinfa  pat  together.— LiOlffcm,  $387, 
170  a. 

Hon.  John  Pickering,  the  city  solicitor  of 
Boflton,  has  prepared  for  the  press  a  new 
edition  of  his  Greek  and  English  Lexicon. 
Mr.  Pickering  is  a  living  instance,  that  pro- 
fessional and  literary  eminence  are  not  incon- 
sistent. He  is  undoubtedly  one  of  the  most 
learned  philologists  living  ;  and  the  variety, 
extent,  and  depth  o)  his  legal  acquirements, 
especially  in  the  civil  law,  are  known  to  all 
who  are  familiar  with  the  Massachusetts 
Reports.  We  have  heard  it  said,  that  he 
received  ten  thousand  dollars  from  the  first 
edition  of  his  Lexicon  —  a  larger  sam,  pro- 
bably, than  was  ever  received  for  the  same 
amount  of  professional  services  by  any  one 
of  those  "  practical  men,"  who  make  tnem- 
selves  hoarse  in  denouncing  the  least  con- 
nection between  law  and  literature.  Some 
men,  after  the  professional  labors  of  the  day, 
take  their  relaxation  in  idleness ;  others  em- 
piov  a  few  hours  in  attention  to  literature 
ana  the  polite  arts.  We  never  could  under- 
stand why  the  latter  may  not  be  as  learned, 
accurate,  and  able  lawyers  as  the  former. 

In  case  of  the  annexation  of  Texas,  what 
effect  is  to  be  given  to  that  provision  in  the 
constitution  relating  to  fugUives  from  jus- 
tice ?  In  mercv  to  that  large  class  of  enter- 
prising men,  who  have  "  gone  to  Texas  "  in 
a  hurry^  during  the  last  ten  years,  it  would 
seem  (in  accordance  with  the  spirit  of  the 
whole  proceedings  in  the  premises,)  that 
some  clause  should  have  beep  inserted  in  the 
treaty,  for  their  protection  ;  otherwise  a  con- 
siderable portion  of  the  newly-acquired  ter- 
ritory might  have  been  depopulated,  as  soon 
as  the  broad  shield  of  the  constitution  was 
extended  over  it.  If  the  various  states,  after 
annexation,  may  make  requisitions  upon  the 
"  Governor  of  Texas  "  for  all  who  have  fled 
from  justice,  there  might  be  great  astonish- 
ment and  alarm  throughout  a  country  for 
which  our  government  has  expressed  so 
much  symprfthy.  We  are  not  sure  that  a 
grand  indignation  meetin?  would  not  be 
called,  extending  from  the  Sabine  to  the  Rio 
del  Norte. 

In  the  supreme  judicial  court,  at  Bos- 
ton, recently,  on  habeas  corpus,  a  boy  an- 
swering either  to  the  name  of  "  John  "  or 
"  George,'»  was  set  at  liberty  bv  Chief  Justice 
Shaw.  The  facts  were  briefly  these:  He 
was  put  by  his  owner  on  board  the  brig  Carib, 
Capt.  Porterfield.  master,  at  New  Orleans, 
bound  for  Trinidad  de  Cuba  The  captain 
was  not  allowed  to  land  him  by  the  authori- 
ties of  that  port,  and  having  freight  for  Bos- 
ton, he  came  here  with  his  brig  with  the  boy 
on  board.  The  boy  was  therefore  held  not 
to  be  a  fugitive  slave,  being  brought  here  by 
the  voluntary  act  of  his  master's  agent.  The 
fact  that  he  was  on  board  became  known  to 
some  members  of  the  abolition  party,  and 
they  got  out  a  writ  of  habeas  corpus.    The 


boy  has  a  mother  and  father  in  New  Orleans, 
but  he  preferred  to  remain  in  Boston  to  re- 
turning to  his  owner. 

We  have  just  seen  the  New  York  Legal 
Observer,  for  May  Ij  1344,  nearly  five  pages 
of  which  are  occupied  by  quite  a  sharp  re- 
view (apparently  original  with  that  journal) 
of  ourVriticism  on  the  twenty-first  vc^imie 
of  the  Maine  Reports.  To  this  the  editor 
inakes  the  following  note :  "  We  readily 
give  insertion  to  this  communication.  As  the 
matter  is  in  very  able  hands,  it  would  be  idle 
on  our  part  to  oner  any  comment. "  All  this 
is  sufficiently)  amusing  to  us,  who  saw  this 
identical  article  in  the  Thomaston  (Maiae) 
Recorder  J  from  which  it  was  copied  into 
other  Maine  papers,  some  time  before  U  ap- 
peared in  the  New  York  Legal  Observer. 
One  of  these  papers,  of  the  date  of  April  26, 
1844,  is  now  before  us. 

In  Massachusetts  the  following  appoint- 
ments have  been  made  to  the  bench  of  the 
common  pleas,  namely,  Daniel  Wells,  Esq., 
of  Greenneld,  chief  justice  ;  Emory  Waso- 
bum,  l:Uq.,  of  Worcester,  and  Joshua  H. 
Ward,  Esq.,  of  Salem,  justices.  Mr.  Forbes, 
of  Northampton,  was  appointed  chief  justice 
in  the  first  instance,  but  declined.  Chief 
justice  Williams  has  resumed  the  practice  of 
the  law  in  Boston.  We  understand  that 
judge  Warren  has  entered  into  a  bosiDess 
arrangement  with  Messrs.  Rand  &  Fiske, 
of  Boston.  Judge  Cummins,  we  believe,  re- 
tires altogether. 

Charles  Gilman,  Esq.,  of  Qnincy,  HI., 
has  in  press  a  digest  of  the  decisions  of  the 
supreme  courts  of  Indiana  and  Illinois,  and 
the  circuit  court  of  the  United  States  for  the 
seventh  circuit.  It  will  embrace  four  vol- 
umes of  Blackford's  (Indiana)  Reports  — 
one  of  Breese's  —  three  of  Scammoii*s  (O- 
linois),  and  two  of  McLean's  (U.  S.  C.  C.) 
Mr.  Oilman  is  a  sound  lawyer,  and  a  gentle- 
man of  great  accuracy.  We  do  not  doubt 
that  his  volume  will  prove  useful  to  the  pro- 
fession, and  highly  creditable  to  himself. 

A  man  samed  Abraham  Smith,  was  takea 
by  force  from  jail,  at  Frederickstown,  Mis- 
souri, on  the  5tb  ult.  and  hune  by  the  mob. 
He  had  been  sentenced  to  death  in  June  last, 
but  his  execution  had  been  stayed  until  Sep- 
tember next.  Foar  of  the  mob  had  beea 
arrested,  and  committed  to  take  their  trial 
for  murder.    Will  they  be  convicted  ? 

We  understand  that  Mr.  Justice  Story  is 
preparing  for  the  press  a  new  edition  of'^his 
Equity  Pleadings.  He  is  also  engaged  upon 
his  work  on  Promissory  Notes. 

William  W.  Story,  Esq.,  the  reporter  of 
the  United  States  Circuit  Court  for  the  first 
circuit,  is  preparing  the  second  volume  of 
his  reports  for  the  press. 

Among  the  recent  subscribers  to  the  Law 
Reporter,  are  two  from  New  Diggings^  Iowa. 
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OFFENCES   AGAINST    THE    PERSON. 

What  protection  do  we  enjoy  against  an  assault  upon  the  person,, 
or  any  enormous  bodily  harm  ?  The  evil  is  one  of  dangerous  ex- 
tent and  alarming  consequence,  and  demands  some  efficient  means 
of  prevention ;  but  judges,  juries  and  legislators  appear  disposed 
to  dwindle  the  punishment  down  to  the  smallest  possible  sen- 
tence. On  the  pecuniary  interests  of  the  citizen,  they  bestow 
the  most  careful  attention.  Property  is  completely  hedged  in 
by  statutes,  bristling  all  over  with  pains  and  penalties,  enforced 
by  the  stem  tribunal  of  criminal  justice.  But  the  person  en- 
joys no  such  immunity  by  the  favor  of  the  courts.  Its  pro- 
tection from  assault  is  scarcely  considered  worthy  of  their  atten- 
tion. The  law  is  the  physician  of  the  purse ;  —  the  care  of  the 
body  is  left  to  another  profession.  The  Revised  Statutes  of  Mas- 
sachusetts allow  a  fine  of  ten  dollars  to  be  imposed  for  a  com- 
mon assault  and  battery.  Assaults  of  a  different  description  derive 
the  aggravation  of  their  punishment  entirely  from  the  nature  of  the 
crime  intended,  but  not  perpetrated,  by  the  assaulter.  Maiming, 
committed  in  pursuance  of  a  preconceived  intent  to  maim,  is  pun- 
fchable  with  greater  severity ;  but  is  seldom  heard  of  in  our  courts. 
The  laws  of  other  states  do  not  essentially  vary,  in  their  general 
spirit,  from  those  of  Massachusetts.  By  the  common  law,  whose 
inexhaustible  fountains  may  afford  an  ample  remedy  for  wrong, 
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an  assault  is  punishable  as  a  misdemeanor,  by  fine  and  imprison- 
ment ;  but  the  experience  of  our  criminal  courts  den^onstrates  the 
utter  ineflSciency  of  the  law,  in  its  present  mode  of  dispensation, 
in  affording  adequate  protection  against  personal  assaults.  The 
fault  is  rather  in  the  manner  of  administering  the  .law,  than  in  the 
law  itself. 

An  affair  which  occurred  lately  in  Boston  may  serve  to  show  the 
degree  to  which  the  person  is  protected  from  injury,  and  the  esti- 
mation which  is  placed  upon  personal  security.  Two  or  three 
members  of  the  bar  were  converging  one  evening  in  the  office 
occupied  by  one  of  their  number,  and  one  of  them,  about  ten 
o'clock,  stepped  out  for  the  purpose  of  getting  a  cigar.  As  he 
was  drawing  the  bolt,  by  which  the  street  door  was  secured,  in 
order  to  pass  out,  the  porter  of  the  building  hailed  him,  demanding 
who  was  there,  and  what  he  was  doing.  The  gentleman,  who  had 
several  times  been  in  the  office  of  his  friend,  as  on  the  present  oc- 
casion, and  had  been  seen  by  the  porter,  answered  that  he  \ras 
going  out,  and  expected  to  return  directly.  The  porter  followed 
him  into  the  street,  and  caught  hold  of  him.  The  gentleman 
said,  "  Why,  you  know  me  ;  "  and  told  him  his  name.  The  [sor- 
ter replied,  "Damn  you,  I  don't  know  you,"  and  struck  him 
twice.  One  of  the  blows  wounded  his  face  severely,  and  lefk 
a  permanent  mark  upon  his  lip.  Much  indignation  was  naturally 
excited  at  an  assault  so  utterly  unprovoked.  The  porter  attempt- 
ed to  excuse  himself  to  the  friend  of  the  injured  party,  by  say- 
ing that  he  supposed  it  to  be  one  of  two  bullies  belonging  to 
an  engine  company,  who  had  threatened  to  assault  him;  but 
gave  no  reason  for  such  a  belief.  A  complaint  was  made  in  the 
police  court,  and  the  clearest  evidence  was  given  of  the  assault, 
while  the  only  shadow  of  justification  offered  was,  that  the  porter 
had  been  previously  ordered  to  put  a  stop  to  any  noise  in  the  build- 
ing. Instead  of  being  held  to  bail  for  trial  in  the  municipal  court, 
the  porter  was  fined  eight  dollars  and  costs. 

In  another  more  recent  case,  a  woman,  of  respectable  character 
for  aught  that  appears,  while  a  friend  was  attending  her  home,  was 
followed  to  the  door  by  another  person,  who,  without  the  least  pro- 
vocation at  the  time,  and  without  any  dispute  or  altercation,  assault- 
ed and  rudely  struck  them  both.  Upon  conviction,  the  offender 
was  fined  six  dollars  and  costs.  If  he  had  snatched  the  slightest 
article  of  value  from  either  of  them,  if  he  had  purloined  a  hand- 
kerchief without  their  knowledge,  he  would  have  been  liable  to  im- 
prisonment. But  what  comparison  is  there  between  the  loss  of  an 
article  of  trifling  value,  and  the  mortification  of  being  roughly  as- 


Digitized  by  VjOOQ IC 


OFFENCES  AGAINST  THE  PERSON.  259 

saultedy  and  sufTeriDg  the  insult,  the  pain,  and  the  disgnu^e  of  a 
blow  ?  How  much  greater  is  the  outrage  to  the  feelings  from  the 
latter  !  The  emotion  of  indignant  resentment,  which  a  blow 
arouses  in  the  sensitive  mind,  is  portrayed  by  more  than  one  of 
the  tragic  poets. 

One  day—  may  that  returning  day  be  night ! 
The  stain  —  the  curse  of  each  succeeding  year ! 
For  something,  or  for  nothing,  in  his  pride 
He  struck  me  !     While  I  tell  it  do  I  live  ? 
He  smote  me  on  the  cheek !  —  I  did  not  stab  him, 
For  that  were  poor  revenge . 

But  in  this  country,  such  high-flown  sentiments  of  honor  or  sen- 
sibility meet  with  no  encouragement  from  the  courts  of  justice.  If 
the  offender  is  a  man  of  property,  he  may  perhaps  be  compelled  to 
pay  a  reasonable  consideration  by  a  civil  suit,  but  in  the  criminal 
courts  there  is  no  competent  redress  for  the  outrage.  A  man  may 
be  insulted  or  struck  at  pleasure,  for  a  moderate  price,  varying 
from  five  to  ten  dollars  a  blow.  If  it  is  any  satisfaction  to  the  in- 
jured party  to  disgrace  himself  still  further  by  retiurning  the  affront, 
it  is  presumed  that  he  also  may  enjoy  the  amusement,  at  a  similarly 
dieap  rate  of  compensation. 

About  three  years  ago,  a  highly  respectable  gentleman  of  Bos- 
ton, whose  locks  had  already  assumed  a  frosty  hue,  had  some  tri- 
fling disagreement  with  a  neighbor  of  his,  in  relation  to  the  an- 
noyance the  former  had  received  from  the  boys  of  the  latter. 
The  father  of  the  boys  called  with  one  of  them  upon  the  old  gen- 
tleman, in  his  own  parlor,  and  after  a  few  words  had  been  ex- 
changed, attacked  him,  and  beat  and  bruised  his  head  and  face 
severely.  The  late  Judge  Tbacher,  who  then  presided  in  the 
municipal  court,  did  not  think  an  assault  of  this  kind  a  case  to  be 
dismissed  with  a  paltry  fine.  The  offender,  although  a  merchant 
of  good  standing,  was  sentenced  .to  two  months  imprisonment  in 
the  comity  jail.  The  injured  party,  who  appeared  to  have  no  very 
vindictive  feeling  in  the  matter,  would  have  assented  to  a  diminu- 
tion of  the  sentence,  and  it  was  generally  regarded  as  a  full  retribu- 
tion for  the  offence.  But  a  trifling  theft  would  have  been  visited 
with  a  punishment  quite  as  heavy.  And  what  comparison  is  there 
between  the  bruises,  the  pain,  the  disfigurement,  the  confinement 
^ick  chamber,  and  more  than  all  the  insult  and  mortification, 
hand,  and,  on  the  other,  the  loss  of  a  handkerchief,  a 
in  the  emphatic  language  of  Charley  Bates,  "  a 
twopenny  halfpenny  sneezebox." 

The  cas^  of  an  aggravated  assault,  which  was  committed  upon  a 
young  woman  at  East  Boston,  about  a  year  ago,  is  strikingly  illus- 
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trative  of  this  subject.  As  the  circumstances  excited  the  strongest 
sympalhy  at  the  time,  and  are  of  much  interest  in  themselves,  we 
give  the  details'  at  some  length.  The  case  was  fully  and  accu- 
rately reported  at  the  time,  in  the  Boston  Post.  The  injured  party 
was  a  highly  respectable,  accomplished  and  amiable  young  woman, 
who  resided  at  East  Boston.  On  the  evening  of  May  15,  1843, 
she  had  been  over  to  the  city,  to  attend  a  rehearsal  of  the  choir  to 
which  she  belonged.  She  returned  in  the  ferry  boat,  which  she 
reached  about  twenty  minutes  after  nine.  She  was  accompanied 
to  the  boat  by  a  friend,  and  in  the  boat  she  met  another  acquaint- 
ance. After  landing  at  East  Boston,  this  last  mentioned  friend  ac- 
companied her  a  short  distance,  until  their  roads  separated.  As 
he  vms  lame,  and  she  had  but  a  short  distance  to  go,  he  took  the 
road  leading  to  his  own  home,  and  she  proceeded  alone.  In  her 
way  she  passed  over  the  platform,  or  broad  walk,  on  the  upper  side 
of  the  causeway  which  crosses  the  marsh  and  leads  to  Bennington 
street.  Just  as  she  had  passed  by  an  opening  in  the  fence,  she 
heard  footsteps  behind  her,  and  drew  nearer  the  fence  to  let  the  [>er- 
son  pass  by  h^.  At  that  moment  she  felt  a  sensation,  as  she  de- 
scribed it,  as  if  she  was  shot.  She  received  a  violent  blow  directly 
in  the  right  eye,  and  at  the  same  time  felt  a  pain  in  the  left  side  of 
her  head,  as  if  she  had  received  a  blow  there  at  nearly  the  same  in- 
stant. She  did  not  fall,  however,  but  the  rufGan  threw  his  arm 
around  her  neck,  and  she  felt  that  he  was  pulling  her  down.  In 
her  own  simple  and  affecting  language,  as  given  upon  the  exami- 
nation in  the  police  court,  "  He  got  me  down  on  my  side,  and 
while  I  was  in  that  situation,  oh,  he  struck  me  so  many  blows  that 
I  cannot  count  them.  He  struck  me  on  the  head,  in  the  face,  eye, 
mouth  and  nose.  I  tried  to  save  my  left  eye  by  holding  up  my 
hand.  I  cried  "  murder  !"  and  "  help !"  But  the  more  I  scream- 
ed, the  more  he  struck  me.  As  he  held  me  down,  I  begged  him  to 
spare  my  life  and  to  have  mercy.  While  I  was  hallooing  he  tried 
to  choke  me." 

At  this  time,  by  his  attempts  at  improper  liberties,  he  manifested, 
as  far  as  a  gesture  could  do  so,  his  intention  in  the  assault.  She 
struggled  so,  however,  that  she  prevented  him  from  displacing  her 
dress  to  any  great  extent.  On  this  point  her  statements  on  the  ex- 
amination were  firm  and  distinct,  and  expressed  in  very  delicate, 
but  intelligible  terms.  "  When  I  found  what  his  purpose  was,'* 
her  testimony  continues,  '*  I  placed  my  trust  in  Providence,  and  in 
that  feeling  I  found  new  strength  to  resist,  and  I  succeeded  in 
keeping  him  from  accomplishing  his  design.  I  cannot  tell  whether 
I  kicked  him.     I  struggled  in  every  part.     I  saw  his  face  when  he 
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was  on  his  knees  striking  me.  I  had  a  fair  opportunity  of  seeing 
his  face  several  times.  I  had  lost  the  sight  of  my  right  eye,  and 
while  I  was  trying  to  save  my  left,  I  received  a  blow  in  my  mouth, 
which  broke  off  a  tooth." 

It  is  supposed  that  the  ruffian  was  frightened  from  the  further 
prosecution  of  his  purpose,  by  the  approach  of  some  person  with  a 
light,  as  one  appeared  in  sight  at  the  time  he  left  the  object  of  his 
violence.  As  he  rose  up,  she  had  a  fair  opportunity  to  see  his  form, 
and  she  wondered  that  a  person  of  so  slight  a  figure  should  have 
80  much  strength.  She  hastened  homeward,  with  all  the  speed  and 
strength  which  the  injuries  she  had  received  from  the  brutal  assault 
had  left  her.  Her  father  had  retired  to  bed,  but  upon  heariqi^  the 
cries  of  a  female  in  distress,  he  arose.  His  wife  exclaimed,  "  My 
Grody  it  is  Eugenia."  By  the  time  he  had  got  on  the  stairs,  his 
daughter  had  reached  the  steps>  and  in  a  moaning  voice  she  was 
saying,  "Mother,  mother,  I  have  been  knocked  down  on  the  plat- 
form." Her  father  opened  the  door,  and  saw  her  coming  up,  with 
her  hat  in  her  hand,  her  hair  all  down  over  her  face,  and  the  blood 
running  down.  She  was  taken  to  her  chamber,  and  her  mother, 
almost  overcome  by  the  di'eadful  appearance  she  presented,  was 
fearfully  agitated.  Forgetful  of  herself,  and  desirous  of  calming 
her  mother's  distress,  she  said,  "  Mother,  don't  cry,  I  am  not  hurt 
very  bad."  As  she  began  to  wash  herself,  her  mother  asked  what 
sort  of  a  looking  man  it  was,  who  had  beaten  her.  She  said  he 
was  a  short  man,  and  had  on  a  frock-coat  and  cap.  Her  father 
immediately  hastened  out  in  pursuit  of  the  ruffian.  At  a  short  dis* 
tance-from  the  house,  he  saw  two  of  his  neighbors,  who  asked  him 
if  he  had  heard  the  cry  of  murder.  He  told  them  that  bis  daijgh- 
ter  had  been  assaulted,  and  proceeded  to  the  platform.  He  there 
met  a  Mr.  Johnson,  of  the  railroad,  coming  towards  him  with  a 
lantern.  He  asked  him  if  he  had  heard  the  cry,  and  received  an 
answer  in  the  negative.  It  was  a  bright  moonlight  night,  but  the 
people  employed  on  the  railroad  had  standing  orders  to  carry 
lanterns  always  in  the  night,  whether  the  moon  were  up  or  not. 
About  two-thirds  across  the  platform  he  found  his  daughter's 
veil  and  umbrella  by  the  fence,  and  marked  the  spot  with  a  piece 
of  clay.  He  saw  a  person  ahead  of  him,  on  the  platform,  on  the 
end  towards  the  Maverick  House.  By  the  time  the  father  had 
reached  the  end  of  the  platform,  this  person  had  got  off  from  it. 
He  afterwards  turned  out  to  be  a  young  man  named  William  G. 
Glover.  The  girl's  father  asked  Glover  if  he  had  heard  the  cry  of 
murder,  or  any  noise  of  a  female  in  distress.  He  said  "  No." 
*'  Did  you  come  across  the  platform  ?  "     **  Yes."     "  Do  you  live 
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over  on  the  third  section  ? "  Glover  answered  "  No."  He 
said  he  had  come  from  Chelsea,  and  had  been  at  Taft's.  Tbey 
were  then  standing  on  a  range  with  the  watch-house,  and  the  young 
lady's  father  went  over,  in  order  to  procure  the  assistance  of  a  con- 
stable. He  heui  some  difficulty  in  opening  the  gate,  and  was 
obliged  to  rap  on  the  fence  with  his  cane.  While  the  officer  was 
coming  to  open  the  gate,  the  father  looked  round,  and  saw  Glover 
moving  off  pretty  fast  towards  the  boat.  He  told  the  officer  what 
had  happened,  and  then  it  first  occurred  to  him  that  Glover's  dress 
corresponded  with  the  description  which  his  daughter  had  given. 
Mr.  Wright,  a  watchman,  started  ahead  of  tbem,  and  hailed  the 
boat  to  "  hold  on."  They  proceeded  on  board,  and  the  officer 
proposed  to  search  the  cabin  first.  They  searched  one  cabin 
without  finding  him,  and  at  last  discovered  him  in  the  further  cor- 
ner of  the  boat,  jammed  up  close  to  the  rail.  He  was  asked  if  he 
was  the  man  who  had  been  spoken  to  on  the  platform.  He  answer- 
ed '^  Yes."  On  its  being  remarked  that  it  was  very  strange  he  did 
not  go  from  Chelsea  to  Boston,  instead  of  coming  loimd  by  the 
way  of  East  Boston,  he  replied,  "  Then  you  accuse  me  ?"  The 
girl's  father  asked  him  of  what  ?  He  said  "  Of  what  we  have  been 
talking  about.^  The  father  told  him,  that  if  he  was  an  innocent 
man,  he  would  have  no  objection  to  go  to  his  house  and  see  his 
daughter.     Glover  replied  that  he  wanted  to  go  home. 

After  they  left  the  boat,  Glover  was  asked  where  he  resided  in 
Boston.  He  said,  at  the  south  end.  The  officer  asked  him,  what 
part  of  south  end.  He  said,  "  in  Hanover  street."  The  officer 
said  that  Hanover  street  was  at  the  north  end.  Glover  replied, 
"  Yes,  so  it  is ;  I  forgot ;  I  moved  there  to-day  firom  Charlestown 
in  an  omnibus."  He  was  asked  how  long  he  had  stopped  at  Taft's. 
He  replied,  that  he  had  not  said  he  had  been  at  Taft's,  but  that  he 
had  passed  by  there.  A  watchman  brought  a  lamp  on  the  plat- 
form, by  which  they  discovered  that  there  was  a  great  deal  of  dirt 
on  the  prisoner's  knees,  —  considerably  more  than  there  was  about 
the  ankles.  It  was  pressed  on  about  the  caps  of  the  knees.  By- 
holding  up  the  lantern  to  his  face,  they  discovered  dirt  on  the  right 
cheek  bone.  They  found  a  shell  comb,  and  the  string  of  the  gud's 
bonnet,  where  the  assault  took  place. 

After  they  reached  the  house,  the  father  went  up  first  into  the 
room  of  the  injured  girl,  and  the  officer  next.  She  did  not  know 
the  officer,  but  supposed  that  he  was  the  man  whom  they  had  taken. 
She  exclaimed  at  once,  "  Mother,  that  is  not  the  man."  Glover 
then  came  in  ;  and  as  soon  as  she  saw  him,  she  put  her  hands  up 
to  her  face,  and  exclaimed,  "  I  '11  forgive  him,  if  God  will."    Her 
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father  tried  to  calm  her,  and  said  she  mnst  look  at  hhn.  She  cried 
**  Mother,  I  am  afraid  of  blows  —  I  am  afraid  of  blows."  She 
then  declared  that  he  was  the  man  who  had  assaulted  her.  She 
bad  not  any  doubt  of  his  identity.  She  had  never  seen  him  before 
that  night,  to  her  knowledge.  She  was  not  led  to  suppose  he 
was  the  man,  by  any  remark  which  was  made.  While  in  the 
chamber,  the  officer  noticed  that  the  skin  was  broken  on  the  pris- 
oner's knuckles,  Which  was  caused,  as  they  supposed,  by  the  blow 
with  which  he  knocked  her  tooth  out.  The  next  morning  it  was 
observed  that  the  skin  had  been  rubbed  off  over  his  right  cheek 
bone,  nearly  the  size  of  a  quarter  of  a  dollar. 

On  the  morning  after  the  assault.  Glover  was  brought  up  for  ex- 
amination in  the  police  court.  But  the  girl  being  unable  to  attend, 
from  the  extent  of  the  dreadful  injuries  she  had  received,  the  ex- 
amination was  postponed  for  a  week.  For  the  same  reason  it  be- 
came necessary  to  postpone  it  still  further.  On  the  30th  of  May, 
having  so  far  recovered  as  to  be  able  to  give  a  connected  account  of 
the  assault,  rfhe  was  brought  into  the  judge's  room  to  testify  ;  but  she 
was  still  so  feeble  as  to  require  the  support  of  her  father  and  the  phy- 
ffician,  who  rather  carried  than  led  her  along.  Her  pitiable  situa- 
tion excited  the  deepest  commiseration  in  every  beholder.  The 
facts  we  have  already  stated  appearing  clearly  from  the  evidence, 
the  prisoner  was  held  to  answer  at  the  municipal  court  in  the  sum 
of  $3000,  and  in  default  of  bail  he  wbs  committed. 

The  prisoner  was  indicted  upon  two  counts ;  the  first  charging 
an  assault  with  an  intent  to  commit  a  rape  ;  the  second  charging 
an  aggravated  assault.  On  his  arraignment,  he  pleaded  not  guilty, 
but  subsequently,  on  the  twenty-third  of  Jime,  he  retracted  his  plea 
of  not  guilty,  and  pleaded  noh  contendere  to  the  second  count. 
The  attorney  for  the  county  of  Suffolk,  Mr.  Parker,  said  he  had 
read  a  letter,  signed  by  the  young  woman  and  her  father,  stating 
that  inasmuch  as  he  had  pleaded  guilty  to  the  second  count,  they 
united  in  exptessing  a  wish  that  he  should  not  be  put  on  trial  on 
the  first  count.  Mr.  Parker  observed,  that  an  examination  of  the 
only  witness  as  to  an  attempt  to  violate  her  person  mnst  be  painful 
to  her  and  her  friends ;  and,  after  all,  he  apprehended  that  the 
evidence  would  be  slight,  for  the  prisoner  had  not  addressed  to  her 
any  language  of  solicitation^  or  mentioned  his  purpose  in  attacking 
her.  There  wbb  only  a  gesture  on  his  part,  from  which  the  grand 
jury  had  inferred  the  felonious  intent.  He  thought  that  the  cause 
of  public  justtce  did  not  require  a  trial  upon  the  first  count,  and 
consequently  he  entered  a  nolle  prosequi.  The  witnesses  repeated 
the  substance  of  the  testimony  as  given  upon  the  former  ex- 
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aminadon,  and  the  case  was  continued  to  the  next  day  for  sen- 
tence. 

Mr.  Park,  the  counsel  for  the  prisoner,  urged  in  mitigation  of  the 
sentence,  the  generally  mild  character  of  the  prisoner,  taken  in  con- 
nection with  the  fact  of  his  being  subject  to  occasional  outbreaks 
of  a  singular  ferocity,  —  the  feelings  of  his  father,  an  old  and  re- 
spectable officer  of  the  court,  —  the  youth  of  the  offender,  and  his 
susceptibility  of  moral  culture.  The  absolute  want  of  any  miti- 
gating feature  in  the  case,  however,  must  be  apparent  to  every 
reader.  The  circumstances  commented  upon  by  the  counsel,  if 
they  were  to  have  any  weight,  should  only  have  aided  to  make  his 
punishment  heavier.  One  who  showed  such  terrible  ferocity  of 
disposition  in  his  tender  youth,  should  be  considered  as  giving  pro- 
mise of  deeper  and  more  dangerous  atrocity  in  his  riper  age.  The 
whole  history  of  the  assault,  indicated  a  savage  disposition,  almost 
without  a  parallel,  either  in  civilized  or  barbarous  society.  This 
inhuman  outrage  was  committed  without  any  possible  motive,  ex- 
cept that  horrible  purpose,  the  consummation  of  which  is  tenfold 
more  terrible  to  a  woman  than  death  itself.  After  the  discon- 
tinuance of  the  first  count,  by  the  attorney  for  the  government, 
the  court  could  not,  it  is  true,  pass  sentence  as  for  a  felonious  as- 
sault, but  an  intent  so  palpable  should  at  least  be  considered  an 
aggravation  of  the  assault  which  was  confessed.  From  the  evi- 
dence, as  actually  given,  there  is  not  a  jury  in  the  state  who  would 
not  have  found  the  prisoner  guilty  of  the  deeper  offence  —  an 
offence  which  may  be  visited  with  the  punishment  of  impnsonment 
for  life.  The  judge  who  presided  in  the  municipal  court,  without 
making  any  preliminary  remarks,  sentenced  Glover  to  imprison- 
ment for  .a  year  and  a  half  in  the  house  of  correction. 

Compare  the  punishment,  which  was  deemed  sufficient  for  this 
enormous  outrage,  with  the  punishments  imposed  upon  offenders 
against  property.  Compare  the  value  which  the  courts  of  justice 
place  upon  the  property  of  the  citizen,  with  the  estimation  in  which 
they  hold  his  person.  The  disproportion  is  so  great  as  to  strike 
every  one  at  a  glance.  Take  the  following  sentences,  imposed 
upon  conviction  of  different  descriptions  and  grades  of  crime,  at 
several  consecutive  terms  of  the  municipal  court,  in  1843  and 
1844,  as  an  illustration  of  the  greater  severity  of  the  law,  where 
property  is  concerned.  For  an  attempt  to  pass  counterfeit  money, 
six  inonths  in  the  house  of  correction ;  for  an  attempt  to  pass  a 
counterfeit  half-dollar,  $30  and  costs,  or,  if  unpaid,  three  months 
in  the  house  of  correction  ;  for  cheating,  seven  months ;  for  expo- 
sure of  person,  one  year  ;  for  forgery,  one  year.    For  burglary,  one 
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criminal  was  sentenced  for  two  years  to  the  state  prison,  one  three 
years,  and  one  four  years ;  for  stealing,  one  criminal  was  sentenced 
for  two  months  to  the  common  jail ;  one  for  one  month  to  the 
house  of  correction  ;  one  for  three  months  ;  three  for  four  months ; 
five  for  six  months  ;  one  for  nine  months  ;  five  for  one  year ;  one 
for  fifteen  months  ;  one  for  eighteen  months ;  five  for  one  year  to 
the  state  prison,  one  of  which  sentences  was  for  stealing  a  horse 
and  chaise ;  three  for  two  years ;  one  for  three  years ;  and  one  for 
five  years.  For  an  assault,  one  sentence  was  a  fine  of  ten  dollars ; 
another,  twenty  days,  in  the  common  jail.  Two  convictions  for 
assaulting  a  constable,  which  is  considered  a  more  serious  offence, 
as  being  calculated  to  obstruct  the  administration  of  justice,  were- 
punished,  one  by  four  months  in  the  house  of  correction,  the  other 
by  one  year.  For  three  months  in  the  year  1841,  during  the  ad* 
ministration  of  Judge  Thacher,  who  appears  to  have  had  a  more 
wholesome  idea  of  the  apportionment  of  punishment,  the  sentences 
were,  for  forgery,  one  eighteen  months  and  one  two  years  in  the 
house  of  correction ;  for  breaking  and  stealing,  one  a  year  in 
the  house  of  correction  and  one  a  year  in  the  state  prison ;  for 
stealing,  one  was  sentenced  to  a  fine  of  one  dollar  and  costs ;  an- 
other twenty  dollars  and  costs  ;  another  sixty  days  in  the  common 
jail ;  another  two  months  in  the  house  of  correction ;  another  one 
year ;  another  two  years  ;  another  five  years ;  two  others  a  year  in 
the  stale  prison ;  two  others  three  years,  and  another  seven  years.  An 
assault  and  battery  was  punished  by  a  fine  of  ten  dollars  and  costs ; 
an  assault  by  four  months  in  the  house  of  correction ',  and  an  assault 
and  knocking  out  a  tooth,  by  one  year  in  the  house  of  correction. 

At  a  late  term  of  the  municipal  court,  a  criminal,  convicted  of  an 
assault  %vith  intent  to  commit  a  rape  upon  his  own  daughter,  a  child 
of  about  ten  years  old, — a  crime  in  its  nature  the  most  detestable, 
the  most  utterly  ruinous  to  the  purity  of  domestic  life,  the  most 
permanently  injurious  to  the  sufferer,  —  and  which  may  be  pim- 
ished  by  hard  labor  in  the  state  prison  for  life,—  was  merely  sent  to 
the  house  of  correction  for  three  yeap ;  while  another  criminal,  for 
having  in  his  possession,  with  intent  to  pass,  more  than  ten  counter- 
feit bills  of  the  Suffolk  Bank,  which  intent,  if  consummated,  could 
only  inflict  upon  the  person  taking  the  bill  a  slight  pecuniary  loss, 
was  punished  by  imprisonment  at  hard  labor  for  ten  years  in  the 
state  prison.* 

'  It  has  been  remarked,  that,  contrary  to  what  we  should  suppose  would  be  the 
caae,  the  sentences  passed  by  the  court  of  common  pleas,  in  the  other  counties  of  the 
commonwealth,  are  much  more  severe  than  even  those  passed  by  Judge  Thacher 
in  the  county  of  Suifolk ;    while  the  prevailing  spirit  in  the  municipal  court, 
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One  cannot  help  observing  the  superior  importance  attached  to 
the  property,  compared  with  the  person  of  man.  The  same  spirit 
is  visible  upon  the  statute  book.  It  abounds  with  provisions,  visit- 
ing the  heaviest  as  well  as  the  lightest  offences  against  the  pocket 
with  appropriate  penalties.  The  officer  of  justice  is  always  ready 
to  seize  upon  the  offender  against  the  sacred  rights  of  possession, 
and  to  hurry  the  robber  of  a  banker's  hoard  and  the  purloiner  of 
a  piece  of  rusty  iron,  together  before  the  tribunal  of  the  criminal 
judge.  A  boy  who  abstracts  an  apple  or  an  orange  from  the  tempt- 
ing store  of  a  basket-woman,  a  half-starved  wretch  who  filches  a 
junk  bottle  or  a  loaf  of  bread,  the  pettiest  thief  who  steals  the  value 
of  a  sixpence,  and  so  upwards  to  the  value  of  fifteen  dollars,  is 
liable  to  imprisonment  for  any  term  not  exceeding  six  months,  at 
the  discretion  of  the  justice,  which  discretion,  upon  a  second  con- 
viction, is  extended  to  a  year.  The  value  of  personal  liberty  is 
shown  by  the  extent  of  a  justice's  jurisdiction.  A  fine  of  fifteen 
dollars  is  equivalent  to  six  months'  imprisonment,  and  a  year's  in- 
carceration is  rated  at  twenty  dollars.  The  punishment  of  higher 
larcenies  is  graduated  by  the  value  of  the  property  stolen,  proceed- 
ing by  easy  stages,  from  an  imprisonment  of  one  year  and  a  fine 
of  three  hundred  dollars,  to  a  maximum  of  five  years  hard  labor, 
and  a  fine  of  six  hundred  dollars.  It  may  naturally  be  concluded 
that  the  alternative  of  a  fine  is  left  as  a  loophole,  by  which  a  person 
of  property  or  family  may  be  allowed  to  creep  out  of  the  danger 
or  disgrace  of  a  prison.  It  is  a  mistake  to  suppose  that  the  unfor- 
tunate loser  of  the  stolen  property  receives  any  part  of  the  fine 
by  way  of  compensation.  Forgery  and  counterfeiting,  which  are 
more  dangerous  methods  of  acquiring  the  property  of  others  without 
an  equivalent,  are  punbhed  according  to  the  degree  of  the  offence, 
the  counterfeiting  of  a  bank  bill  being  visited  with  imprisonment 
at  hard  labor  for  life,  the  severest  penalty  known  to  our  law  except 
the  ultimate  punishment  of  death.  Even  that  exception  bids  fair 
to  become  obsolete  in  Massachusetts.  Cheating  by  false  pretences 
and  embezzlement  by  bank  officers  may  be  punished  by  hard  labor 
for  ten  years,  and  other  emoezzlements  may  be  punished  as  simple 
larcenies.  There  is  scarcely  a  possible  method  of  appropriating  to 
one^s  own  use  the  rightful  property  of  another  with  impunity. 
Personal  property  is  admirably  defended,  and  he  who  attempts 


since  the  jadges  of  the  oourt  of  common  pleas  have  occupied  his  place,  has  been 
materially  to  lighten  the  punishment  of  crime  in  the  city  of  Boston.  Why  so  much 
greater  severity  should  be  required  in  the  country,  where  crimes  and  criminals  are 
comparatively  few,  it  would  be  difficult  to  imagine. 
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to  violate  its  sanctity,  lencounters  the  penalty  of  the  law  at  every 
point. 

The  lav7  being  so  particular  in  guarding  the  rights  of  things,  as 
they  are  called  by  Blackstone,  we  might  reasonably  expect  that  the 
rights  of  persons,  or,  to  speak  more  accurately,  the  persons  them- 
selves of  our  citizens,  would  be  equally  respected  and  watched 
over  by  its  protecting  care.  But  the  human  form  is  not  thought 
worthy  of  standing  on  a  level  with  property.  If  it  were  the  person 
of  a  slave  which  stood  in  danger  of  injury,  the  property  of  the 
master  might  be  considered  of  sufficient  iipportance  to  be  defend- 
ed.    But  a  freeman  is  left  to  the  defence  of  his  own  arm. 

A  spirit  of  sordid  avarice  must  be  too  extensively  prevalent,  to 
produce  so  marked  an  impression  upon  the  general  system  of  crim- 
inal justice.  The  spirit  of  the  people  niiist  influence  the  spirit  of 
the  courts.  The  superiority  of  the  *'  almighty  dollar  "  over  consid- 
erations of  feeling  and  humanity,  is  too  painfully  conspicuous.  The 
pocket  is  more  carefully  guarded  than  the  person  of  the  owner. 
The  human  form,  the  image  of  the  Creator,  is  valued  at  a  lower 
rate  than  the  image  of  the  king  of  Spain  upon  the  current  coin. 
You  may  beat  a  man,  but  you  may  not  meddle  with  his  purse. 
You  may  disfigure  his  face,  but  beware  how  you  derange  the  in- 
tegrity of  his  pocket  book.  He  will  freely  give  his  cheek  to  the 
smiters,  but  he  will  guard  his  strong  box  with  a  miser's  grasp. 
This  spirit  is  curiously  shown  in  the  provisions  for  the  punishment 
of  robbery  in  chap.  125  of  the  Massachusetts  Revised  Statutes.  If 
one  person  assaults  another  with  a  dangerous  weapon,  with  intent 
to  rob  or  murder,  however  severe  the  in^'ury  may  be  which  he  in- 
flicts upon  him,  short  of  death  itself,  the  maximum  of  punishment 
is  twenty  years  imprisonment  in  the  state  prison,  while  the  court 
have  a  discretion  to  sentence  for  any  shorter  term.  But  if  the  rob- 
ber inflicts  no  injury  whatever,  except  putting  the  person  assaulted 
in  bodily  fear,  and  takes  from  him  the  slightest  article  of  value,  his 
punishment  must  be  imprisonment  for  life.  So  for  an  assault  with 
intent  to  rob,  without  a  dangerous  weapon,  the  maximum  is  ten  years 
imprisonment,  while  for  actual  robbery,  without  such  weapon,  the 
ponishment  is  imprisonment  for  life,  or  for  any  term  of  years.  The 
property  taken  constitutes  the  magnitude  of  the  offence  ;  the  injury 
inflicted  is  comparatively  of  little  importance. 

One  reason  for  the  undue  favor  usually  shown  to  the  description 
of  offences  of  which  we  have  been  speaking,  may  be  found  in  the 
disposition  to  redress  an  insult  or  a  fancied  wrong  by  immediate 
Wence,  without  waiting  for  the  tardier  and  more  uncertain  opera- 
tion of  the  law ;  a  disposition  too  prevalent,  and  too  frequently 
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fostered  by  men,  who  ought  to  understand  better  their  duty  to  the 
nause  of  law  and  good  order.  The  imraediaie  impulse  of  per- 
gonal revenge  is  congenial  to  the  uncultivated  mind,  and  in  the 
dark  ages  was  associated  with  the  feeling  of  honor  and  courage. 
When  there  was  no  law  to  which  an  injured  party  could  apply  for 
the  correction  of  wrongs,  there  was  some  excuse  for  his  substitut- 
ing the  code  of  retaliation  in  its  place,  and  trusting  to  his  own  arm 
and  sword  for  inflicting  chastisement  upon  the  offei^der.  But  the 
reason  for  such  violence  is  not  only  obsolete,  but  its  spirit  is  radi- 
cally opposed  to  order  and  good  government,  as  well  as  to  reason 
and  religion.  It  is  this  ruffian  spirit,  for  it  deserves  .no  milder 
name,  which,  on  a  wider  scale,  prompts  to  more  extensive  out- 
breaks in  the  shape  of  mobs  and  riots.  It  would  be  the  easier, 
and  certainly  the  wiser  course  to  check  the  first  manifestations  of 
this  spirit,  instead  of  allowing  it  to  develop  itself  to  its  most  alarm- 
ing extent,  before  attempting  to  repress  its  force. 

For  the  very  reason  that  the  spirit  of  violence  meets  with  more 
general  countenance,  it  is  more  dangerous  to  the  cause  of  law  and 
order,  than  those  petty  crimes  against  property,  whose  very  mean- 
ness renders  them  abhorrent  to  men  of  spirit  and  honor.  The 
law  should  be  considered  as  affording  a  sufficient  redress  for  every 
wrong,  and  with  that  redress  the  citizen  should  rest  satisfied.  Any 
resort  to  the  wild  code  of  revenge,  will  only  awaken  a  counter  re- 
taliation, whose  exaggerated  measure  will  increase  the  feeling 
of  injury.  But  in  order  that  the  law  should  be  thus  respected,  as 
a  sufficient  safeguard  from  personal  as  well  as  pecuniary  wrongs, 
it  ft  necessary  that  it  should  actually  afford  the  desired  protection. 
If  we  should  trust  to  the  law  for  redress,  the  law  should  be  worthy 
of  that  trust.  While  it  should  punish  the  violator  of  the  peace,  it 
should  protect  the  unoffending  citizen,  who  conforms  himself  to  its 
regulations.  His  obedience  to  the  law,  and  the  tAx  which  he  is 
compelled  to  pay  in  exchange  for  the  benefits  of  security  and  pro- 
tection, should  entitle  him  to  enjoy  those  benefits  to  the  full  extent 
of  the  guaranty,  implied  by  the  very  institution  of  government. 

We  are  strongly  of  the  opinion,  that  the  number  of  brutal  af- 
frays and  homicides,  which  have  increased  so  fearfully  of  late,  are 
attributable  in  a  great  measure  to  the  trifling  estimation  in  which 
offences  against  the  person  are  usually  held.  Where  a  degree  of 
beating  short  of  death  is  expiated  by  a  trifling  fine,  what  wonder 
that,  in  the  heat  of  passion,  a  little  harder  blow  is  sometimes  given, 
and  the  injured  parly  hurried  out  of  existence  T  In  a  late  case  of 
manslaughter,  in  Boston,  where  the  punishment,  of  three  years  in 
the  house  of  correction,  was  generally  considered  unusually  light. 
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a  little  less  degree  of  strength,  a  little  less  exertion  of  muscle, 
with  the  same  excitement  and  the  same  passion,  would  have 
saved  the  criminal  from  a  heavier  penalty  than  a  fine  of  five 
or  ten  dollars.  The  difference,  at  present,  is  too  fearfully  great, 
between  the  punishments  awarded  to  acts  of  violence  nearly 
similar  in  themselves;  where  the  degree  of  provocation,' of  force, 
and  of  passion  are  equal ;  and  where  the  result  alone,  depending 
in  a  great  measure  upon  the  constitution,  habits  and  general  health 
of  the  injured  party,  determines  whether  the  penalty  shall  be  a 
small  pecuniary  mulct,  or  a  long  term  of  confinement  in  the  state 
prison,  the  doom  of  a  convicted  felon.  A  much  greater  degree  of 
malignity  and  actual  violence  is  frequently  shown,  in  cases  not  event- 
uating in  death,  than  in  others  which  terminate  fatally.  It  is  often 
the  case,  that  a  blow  lightly  given,  unlawfully,  it  is  true,  but  with- 
out the  purpose  of  taking  life,  has  suddenly  shortened  the  existence 
of  a  fellow  being  ;  while  at  other  times,  a  person  is  violently  as- 
saulted, beaten,  disfigured  and  mutilated,  by  blows  and  stabs,  with 
the  evident  intention  of  producing  death,  or  with  a  reckless  care- 
lessness of  life  almost  equally  criminal,  from  which  the  sufferer 
finally  recovers.  While  in  the  former  case,  a  retribution  signally 
severe  is  inflicted  upon  the  homicide,  ought  the  offender,  in  the 
latter  case,  to  escape  his  appropriate  punishment  ? 

True  policy,  as  it  seems  to  us,  as  well  as  the  true  principle  of 
justice,  would  prescribe,  that  any,  the  smallest  violation  of  the 
sacredness  of  the  person,  should  be  punished  with  severity  propor- 
tionate to  the  outrage,  leaving  the  last  crowning  guilt,  the  destruc- 
tion of  life  itself,  though  punished  as  heavily  as  at  present,  but  jbst 
beyond,  in  dignity  of  retribution,  that  degree  of  injury  which 
barely  leaves  the  sufferer's  breath  within  his  body.  Those  who 
are  allowed  to  commit  the  minor  acts  of  violence,  without  any 
effectual  check,  are  easily  led  on  to  deeper  and  darker  acts  of 
crime.  Nor  can  we  expect  that  life  will  be  held  sacred,  while  the 
sanctuary,  within  which  it  is  enshrined,  is  every  day  violated  with 
impunity. 
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Supreme  Court  of  Louisiana^  June  11, 1844,  at  New  Orleans. 

MATTER   OF    PIERRE    80ULE. 

The  use  of  abusive  and  impertinent  language,  in  a  petition  for  a  rehearing,  is  a 
sufficient  ground  for  an  attachment,  and  for  punishing  the  party  for  a  contempt. 

An  attorney  who  is  charged  with  a  contempt,  may  be  arrested  without  a  preyious 

hearing,  in  order  to  bring  him  into  court. 
The  court  have  a  right  to  propound  interrogatories  to  the  party  charged  with  a 

contempt,  and  a  refusal  to  answer  aggravates  his  first  offence. 

This  was  the  case  of  an  attachment  of  Pierre  Soule,  an  attorney 
of  the  court,  for  a  contempt,  and  came  on  before  Judges  Simon, 
Morphy,  and  Garland.     The  opinion  of  the  court  was  delivered  by 

Garland  J.  The  defendant,  one  of  the  members  of  the  bar  in 
this  court,  being  brought  into  court  to  answer  for  a  contempt  of  its 
authority  and  dignity,  commences  by  a  protest  against  his  being 
arrested  without  a  previous  hearing,  and  in  the  absence  of  any 
cause  to  justify  it.  He  also  refuses  to  answer  the  interrogatories 
propounded  to  him  by  the  court,  as  he  says  there  is  no  rule  of  law 
which  justifies  such  proceedings,  and  if  there  be,  he  is  protected  by 
that  provision  of  the  constitution,  which  says,  no  one  in  a  criminal 
prosecution  "  shall  be  compelled  to  give  evidence  against  himself." 
He  further  avows,  that  he  is  the  author  of  the  petition  in  which  the 
language  and  expressions  complained  of  is  contained,  and  he  says 
"  as  to  the  bearing  of  the  expressions,"  and  the  "  motives,  view^, 
and  objects,"  he  had  in  applying  them  as  he  has,  "  the  petition 
must  speak  for  itself."  The  answer  then  states  some  other  mat- 
ters, not  presenting  any  legal  question,  but  which  it  may  be  ne- 
cessary to  notice  in  a  subsequent  part  of  this  opinion. 

The  power  of  this  court  to  punish  as  contempts  acts  calcidated 
to  bring  the  tribunal  itself  into  disgrace  and  its  authority  into  dis- 
regard, is  undoubted.  In  relation  to  attorneys  at  law,  a  preexisting 
power  was  recognized  by  an  act  of  the  legislature,  passed  in  1823, 
(B.  &  C,  Dig.  p.  23),  and  is  also  conferred  by  the  articles  131, 
and  132  of  the  Code  of  Practice,  as  well  in  relation  to  attorneys  at 
law  as  other  persons.     Blackstone,  in  the  4th  book  of  his  Com- 
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mentaries,  p.  286,  says,  the  power  to  punish  for  contempts  is  as 
ancient  as  the  law  itself,  "  for  laws  without  a  competent  authority 
to  secure  their  administration  from  disobedience  and  contempt, 
would  be  vain  and  nugatory  ;  "  therefore  the  power  to  suppress 
contempts  "  by  an  immediate  attachment  of  the  offender,  results 
from  the  first  principle  of  judicial  establishment,"  and  is  inseparable 
from  them.  The  same  learned  writer  also  tells  us,  if  the  contempt 
be  committed  in  the  face  of  the  court,  the  offender  may  be  in- 
stantly apprehended  and  imprisoned,  without  any  further  proof  or 
examination."  The  process  of  attachment  is  intended  to  bring  the 
party  into  court ;  he  can  give  bail  when  arrested,  for  his  appear- 
ance, and  in  flagrant  cases  of  contempt,  it  issues  in  the  first  instance. 
1  Salk.  84 ;  Strange,  185.,  564 ;  1  Yeates's  Penn,  Eep.  1,  11 ; 
L.  R.  596.  The  practice  of  taking  9  rule  to  show  cause  why  an 
attachment  should  not  issue,  arose  out  of  a  distinction  taken  be- 
tween direct  and  consequential  contempts,  and  when  it  becomes 
necessary  to  procure  evidence  not  before  the  court,  but  when,  as  in 
this  case,  the  evidence  of  the  contempt  is  before  the  court,  and  the 
offence  is  palpable,  no  rule  to  show  cause  is  necessary. 

The  allegation  of  the  defendant,  that  his  arrest  is  an  ^^  arbitrary 
exercise  of  authority "  is  without  the  slightest  foundation  in  law 
or  in  fact.  A  contempt  of  court  is  considered  in  some  degree  as  a 
criminal  act,  as  much  as  an  assault  and  battery,  a  libel,  or  other 
offence  of  that  kind,  Blackstone  and  other  writers  treat  of  it  un- 
der the  head  of  public  wrongs,  and  say  the  trial  must  be  summary, 
so  that  the  punishment  may  be  prompt,  and  the  character  of  the 
tribunal  vindicated.  The  defendant  seems  to  have  regarded  the 
charge  against  him  as  criminal  to  a  certain  extent,  when  he  invoked 
the  protection  extended  by  the  constitution  to  those  charged  with 
crimes  only.  The  doctrine  is  new  to  us,  and  we  think  cannot  be 
sustained  by  any  authority,  that  a  party  is  entitled  to  a  "  previous 
hearing"  before  he  can  be  arrested.  Arrest,  as  we  understand  the 
law,  is  a  preliminary  to  a  hearing.  The  arrest  of  persons  both  in 
civil  and  criminal  cases  previous  to  their  being  heard,  is  a  thing 
that  occurs  daily,  and  we  suppose  it  is  the  first  time  the  idea  has 
been  suggested,  that  before  a  magistrate  can  issue  a  warrant,  or  a 
court  order  a  ^vrit  of  arrest,  the  party  against  whom  it  is  pro- 
posed to  dhrect  such  process  must  have  a  "  previous  hearing." 
To  authorize  the  issuing  of  warrants  or  writs  of  arrest,  the  tribunal 
directing  them  to  issue  must  have  before  it  such  evidence  as  will 
justify  them  in  doing  so.  That  evidence  we  had  before  us,  when 
we  directed  the  attachment  to  issue,  and  until  the  defendant  can 
show  he  is  entitled  to  some  special  exemption  or  privilege,  he  will 
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be  treated  as  any  other  citizen.  A  precedent  for  the  course  now 
pnrsued  is  to  be  found  in  11  L.  R.  p.  599. 

The  right  of  the  court  to  propound  interrogatories  to  the  defend- 
ant is  as  unquestionable  as  to  attach  his  person.  The  practice  is 
almost  universal,  and  is  not  deviated  from,  except  in  those  cases 
where  the  court  have  other  evidence  before  them,  upon  which  they 
can  act.  When  presented,  the  court  has  the  right  to  have  them 
answered,  and  we  do  not  believe  the  defendant  is  protected  by  the 
clause  of  the  constitution  he  invokes. 

The  interrogatories  in  this  case  were  not  propounded  for  the 
purpose  of  compelling  the  defendant  to  give  evidence  against  him- 
self, but  to  enable  him,  if  he  could,  to  exculpate  himself  from  the 
alleged  contempt.  This  he  has  refused  to  do,  and  thereby  aggra- 
vated the  first  offence.  4  Blackstone,  287;  1  Dallas,  319; 
3  Yeates's  Penn.  Rep.  438. 

The  second  section  of  the  act  of  1823,  (B.  &  C.  Dig.  p.  23,) 
says  :  "  Nothing  shall  be  construed  or  taken  as  a  contempt  of  court 
by  an  attorney,  but  what  shall  be  said,  done  or  committed  directly 
in  the  presence  or  hearing  of  the  court,  during  the  sitting  of  the 
same."  By  the  article  912  of  the  Code  of  Practice,  a  party  or  his 
counsel  must  "  apply  to  the  court  for  a  new  hearing  in  the  cause, 
and  for  this  purpose  shall  present  a  petition,"  &c.  From  this  it  is 
clear,  the  petition  must  be  presented  when  the  court  is  in  session. 
It  cannot,  according  to  the  plain  provision  of  the  article,  be  done  at 
any  other  time,  and  we  have  a  right  to  presume  the  defendant  com- 
plied with  (he  law,  and  presented  his  petition  during  the  sitting  of 
the  court ;  therefore  the  contempt  was  cormnitted  during  the  ses- 
sion. In  the  case  of  the  State  v.  Keeney  (11  L.  R.  696,)  it  was 
settled  that  the  use  of  abusive  and  impertinent  language  in  a  peti- 
tion for  a  rehearing,  was  a  sufficient  ground  for  an  attachment,  and 
for  punishing  the  party  for  a  contempt.  The  decision  given  in  that 
case  has  been  universally  approved,  as  we  believe,  and  we  see  no 
reason  to  doubt  its  correctness.  An  application  for  a  rehearing  in 
this  court  is  similar  to  an  application  for  a  new  trial  in  the  inferior 
tribunals,  and  must  necessarily  pass  under  the  notice  and  supervi- 
sion of  the  court  whilst  in  session. 

To  facilitate  business  in  this  court,  it  has  been  allowed  to  ptirties 
to  file  their  applications  with  the  clerk,  without  a  formal  motion; 
but  this  practice  was  founded  on  the  supposition  and  confidence 
reposed  in  the  members  of  the  profession,  that  they  will  not  insert 
in  their  petitions  any  matter  impertinent  to,  or  abusive  of  the  court, 
or  anything  calculated  to  bring  the  administration  of  justice  into 
contempt  or  disrepute.     No  party  or  his  counsel,  has  a  right  to 
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have  any  paper  or  document  filed  without  the  knowledge  and  con- 
sent of  the  court ;  and  it  would  be  strange  indeed,  if  it  were  per- 
mitted to  counsel  to  deliberately  write  out  and  file  in  the  records  of 
the  court,  in  the  recess  between  its  sittings,  the  most  opprobrious 
calumnies  and  abuse  of  the  highest  tribunal  in  the  state  without  any 
responnbility,  when  if  the  same  language  had  been  used  in  the  heat 
and  excitement  of  an  oral  argument,  it  would  instantly  have  con- 
signed the  speaker  to  the  walls  of  a  prison.  Common  sense,  law 
and  justice  all  forbid,  that  a  party  shall  secretly  place  among 
the  records  of  this  court  with  impunity  a  document,  which  the 
author  of  it  would  not  be  permitted  to  read  in  public,  and  which  if 
he  attempted,  would  have  brought  upon  him  certain  punishment. 
But  in  this  case,  the  defendant  hsl9  not  shown  the  document  was 
filed  in  the  recess  of  the  court,  and  we  therefore  have  a  right  to 
presnme  it  was  filed  according  to  law,  and  the  defendant  is  respon- 
sible for  it. 

The  defendant  has  further  said  that  as  to  the  expressions  used 
and  his  motives,  views  and  objects  in  applying  them,  the  petition 
must  speak  for  itself;  no  one  can  read  the  extracts  from  the  printed 
pamphlet  stated  in  the  order,  directing  the  arrest  of  the  defendant 
after  this  statement,  without  b^ing  satisfied  that  it  was  his  intention, 
so  far  as  he  was  capable  of  doing  so,  to  abuse  and  vituperate  the 
judges  of  this  court,  and  as  much  as  in  him  the  power  existed,  to 
bring  them  and  the  administration  of  justice  in  this  state  into  disre- 
pute. The  purpose  and  objects  the  defendant  may  have  in  view, 
m  affecting  his  end  at  this  time,  we  shall  not  enter  into  or  discuss, 
but  shall  content  ourselves  with  a  vindication  of  the  motives,  acts 
and  authority  of  this  court  in  the  case  in  question,  and  a  refutation 
of  as  unjustifiable  and  malicious  a  libel  as  was  ever  published  or 
written. 

During  the  last  month,  after  it  was  announced  by  the  presiding 
judge  of  the  court,  that  no  cases  other  than  those  fixed  for  trial 
would  be  argued  or  considered,  the  defendant  applied  to  the  judges 
of  this  court  collectively  and  individually,  and  urged  upon  them  the 
propriety  of  taking  into  consideration  the  case  of  Mercier  v,  Ca- 
nonge,  Sec.  upon  written  briefs  representing  that  it  was  a  suit 
rather  of  a  friendly  character,  and  intended  to  settle  a  succession 
about  which  difficulties  existed,  but  if  delayed,  would  cause  seri- 
ous injury  to  some  of  the  parties. 

Under  these  circumstances  the  court  agreed  the  case  might  be 
submitted  upon  briefs,  to  be  filed  with  an  miderstanding  that  the 
case  would  be  considered  and  decided  if  time  permitted.  In  con- 
sequence of  the  anxiety  of  the  defendant,  and  our  desire  to  settle 
VOL.  vn. — NO.  VI.  36 
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what  was  supposed  to  be  a  family  difficulty,  we  did  at  some  per- 
sonal inconvenience,  and  somewhat  to  the  prejudice  of  other  suit- 
ors take  the  case  into  consideration,  and  gave  it  as  thorough  atten- 
tion as  we  could  bestow  on  any  case  not  argued,  and  pressed  as  the 
court  was  with  business,  near  the  end  of  a  long  term.  Of  six 
points  raised  for  our  decision,  three  points  were  decided  in  favor 
of  the  clients  of  the  defendant  and  three  against  them.  Upon 
which  three  points  the  defendant,  in  behalf  of  his  clients,  has  applied 
for  a  rehearing,  and  in  his  petition  for  it,  makes  imputatiops  upon, 
and  insinuations  relative  to  the  judicial  integrity  of  this  court, 
which  are  unfounded  in  fact,  and  calumnious  in  the  highest  degree. 
These  expressions  are  set  forth  in  the  order  directing  the  attach- 
ment to  issue,  and  need  not  be  repeated. 

As  to  the  ire  which  the  defendant  says  he  designed  to  ^'  vent,^' 
and  the  indignation  he  has  expressed  in  consequence  of  our  judg- 
ment,  we  estimate  it  as  lightly  as  we  do  the  menace  in  the  printed 
pamphlet,  that  it  '^  would  not  be  safe  "  for  this  court  to  refuse  the 
rehearing.  No  apprehension  of  anything  the  defendant  can  say  or 
do,  will  induce  us  to  swerve  from  that  duty  we  owe  to  the  country 
and  ourselves  ;  we  shall  pursue  such  course  as  appears  to  us  just 
and  proper,  regardless  of  the  approbation  or  disapprobation  of  in- 
terested parties,  seeking  only  the  approval  of  our  own  consciences, 
and  the  support  of  those  for  whose  common  benefit  the  administra- 
tion of  the  laws  has  been  entrusted  to  our  hands. 

Knowing  as  we  do,  that  a  government,  like  ours  rests  alone 
upon  obedience  to  the  laws,  and  that  its  supremacy  is  the  only 
bulwark  and  safeguard  for  every  civil  right,  and  believing  that  the 
defendant  is  as  fully  impressed  with  that  opinion  as  we  are,  we  re- 
gret very  much  that  one  occupying  hisposition^  both  si  the  bar  and 
in  society,  should  have  set  so  pernicious  an  example  to  the  youngs 
members  of  the  profession  and  to  his  fellow-citizens ;  and  we  hope 
that  the  example  we  shall  make  of  him  will  be  a  warning  to  them 
not  to  do  likewise. 

The  sentence  and  judgment  of  the  court  is,  that  the  defendant 
Pierre  Soule  be  imprisoned  twenty-four  hours  in  the  jail  of  the 
parish  of  Orleans  ;  that  he  pay  a  fine  of  one  hundred  dollars,  and 
the  costs  of  this  proceeding ;  and  that  he  stand  committed  until  the 
fine  and  costs  are  paid. 
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CircuU  Court  of  the  Vmted  States^  Augu^^  1844,  at  Boston. 

King  and  others  v.  Shepard  and  others. 

Admiralty — Common-earriert  —  Negligence  ^ —  Wrecken — Perils  of  the  seas. 

This  was  a  case  of  the  loss  of  a  box  of  specie,  containing  ten 
thousand  dollars  in  gold,  shipped  in  the  autumn  of  1842,  at  New 
York,  on  board  the  ship  North  America,  Hall,  master,  for  Mobile. 
The  ship  struck  on  the  Bahama  Banks,  and  knocked  off  her  rudder, 
in  consequence  of  which  she  became  unmanageable^  The  master, 
who  had  hitherto  kept  the  gold,  together  with  another  box  con- 
taining $1000  in  silver,  in  his  state  room,  now  ordered  his  mates  to 
remove  it  to  the  run,  which  he  deemed  a  safer  place,  as  the  crew 
would  necessarily  be  in  the  cabin  for  the  purpose  of  fitting  a  tem- 
porary rudder.  Thb  was  accordingly  done,  and  the  boxe»«towed 
in  the  run,  covered  with  some  boxes  of  powder,  &c.  The  run  was 
not  separated  from  the  main  hold.  The  ship  went  on  shore  again, 
in  the  course  of  two  or  three  days,  on  the  Florida  Reef,  where, 
after  lying  several  days,  during  which  attempts  were  made  to  get 
her  ofT,  she  bilged  about  ten  o'clock  in  the  evening.  The  wreckers 
were  now  admitted  on  board  to  save  the  cargo,  some  forty  or  fifty 
of  whom  went  immediately  into  the  hold  and  commenced  breaking 
out.  The  second  mate  was  sent  into  the  run  to  look  after  the  spe- 
cie, but  did  not  get  down  until  the  wreckers  had  been  there  fifteen 
or  twenty  minutes.  There  was  then  two  feet  of  water  where  the 
specie  bad  been  deposited.  The  second  mate  stood  over  the  place 
a  large  part  of  an  hour,  and  when  the  captains  of  the  wreckers 
came  for  the  gold,  pointed  out  to  them  where  he  had  plaoed  it. 
Search  was  made  and  the  silver  found,  but  not  the  gold,  which  has 
never  been  heard  of  since.  Search  was  made  for  it  through  the 
ship  and  one  of  the  wrecking  vessels  alongside.  No  embezzle- 
ment or  fraud  was  shown  on  the  part  of  the  master.  The  part  of 
the  cargo  saved  was  carried  to  Key  West  and  libelled  for  £»lvage. 
The  ship  was  a  total  loss.  This  action  was  brought  against  the 
owners  of  the  ship  to  recover  the  value  of  the  gold. 

jP.  Dexter  and  /.  L.  Baker ^  for  the  respondents,  contended  that 
as  the  gold  was  in  all  probability  stolen  by  the  wreckers,  in  the 
confusion  of  the  night,  they  were  excused  by  the  exception  in  their 
bill  of  lading  of  the  perils  of  the  seas.  That  this  loss  was  a  peril  of 
the  sea,  within  the  meaning  of  the  law,  as  it  was  the  direct  conse- 
<}aeoce  ofsuch  perils  and  happened  while  the  ship  and  cargo  were 
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all  lost,  except  as  they  might  be  saved  by  those  casually  in  the 
neighborhood.  That  if  the  captain  acted  banafiddy  and  placed  the 
gold  in  the  run,  believing  it  the  safest  place,  negligence  could  not 
be  imputed  to  him. 

F.  C.  Loring',  for  the  libellants,  contended  that  the  owners  were 
liable  as  common-carriers,  notwithstanding  the  happening  of  the 
peril,  if  the  loss  was  not  the  immediate  and  necessary  consequence, 
and  that  in  this  case  it  was  to  be  attributed  to  gross  negligence  on 
the  part  of  the  master. 

Story  J.  decided  that  the  duties  of  the  owners  and  master,  as 
common-carriers,  were  not  varied  after  the  stranding  of  the  ship, 
but  that  their  liabilities  continued  the  same  as  before.  They  were 
bound  to  show,  that  no  human  diligence  or  skill  could  save  the 
property  from  being  lost  by  the  shipwreck,  but  that  it  perished  with 
the  wreck.  That  the  wreckers  were  persons  acting  in  the  employ 
of  the  master,  and  not  piratically  ;  and  that  the  master  in  this  case 
did  not  exercise  proper  care  and  diligence  in  regard  to  the  pro- 
perty, but,  on  the  contrary,  was  guilty  of  great  negligence.  He 
ordered  a  decree  to  be  entered  for  the  libellants,  for  the  amount  of 
the  gold  with  interest,  from  the  time  when  proceedings  for  salvage 
were  instituted  at  Key  West. 


William  Washburn  and  others  v,  James  Gould. 

Patent  —New  tnyeotioa—  Extenaion  granted  to  admioiftrater — SpedfioatioD— » 
Use  of  technical  words  of  art —  Constmotion  —  lojpnction. 

This  was  an  action  on  the  case  for  the  infringement  of  a  patent 
right  for  ^^  a  new  and  useful  improvement  in  the  method  of  planing, 
tonguing,  grooving,  and  cutting  into  mouldings,  or  either,  plank, 
boards,  or  any  other  material,  and  for  reducing  the  same  ta  an 
equal  width  and  thickness ;  and  abo  for  facing  and  dressing  brick, 
and  cutting  mouldings,  or  fSacing  metallic,  mineral,  or  other  sub- 
stances,'' and  described  in  the  schedule  annexed  to  the  letters 
patent,  and  forming  a  part  thereof,  in  the  following  words :  — 

'^  The  plank,  txMirds  or  other  material  being  reduced  to  a  width 
by  circukur  sav^  or  friction  wheels  as  the  case  may  be,  is  then 
placed  on  a  carriage  resting  on  a  platform  with  a  rotary  catting 
wheel  in  the  centre  either  horizontal  or  vertical.  The  heads  or 
circular  plates  fixed  to  an  axis  may  have  one  of  the  heads  nK>va*- 
ble  to  accommodate  any  length  of  knife  required.     The  knives 
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fitted  to  the  heads  with  screws  or  bolts,  or  the  knives  or  cutters 
for  raonlding  fitted  hj  screws  or  bolts  to  logs  connecting  the 
heeds  of  the  cylinder  and  forming  with  the  edges  of  the  knives 
or  cutters  a  cylinder.  The  knives  may  be  placed  in  a  line  with 
Ae  axis  of  the  cylinder  or  diagonally.  The  plank  or  other  mate- 
rial resting  on  the  carriage  may  be  set  so  as  to  reduce  it  to  any 
thickness  required,  and  the  carriage  moving  by  a  reck  and  pinion 
or  rollers  or  any  lateral  motion  to  the  edge  of  the  knives  or  cut- 
ters on  the  periphery  of  the  cylinder  or  wheels,  reduces  it  to  any 
given  thickness.  After  passing  the  planing  and  reducing  wheel,, 
it  then  approaches  if  required  two  revolving  cutter  wheels,  one 
ht  cutting  the  groove  and  the  other  for  cutting  the  rabbets  that 
iorm  the  tongue.  One  wheel  is  placed  directly  over  the  other 
and  the  lateral  motion  moving  the  plank  or  other  material  between 
the  grooving  and  rabbeting  wheels  so  that  one  edge  has  a  groove 
cut  the  whole  length  and  the  other  edge  a  rabbet  q%(\,*  .on  each 
aide,  leaving  a  tongue  to  match  the  groove.  The  groovihg  wheel 
is  a  circular  plate  fixed  on  an  axis  with  a  number  of  cutters  at- 
tached to  it  to  project  beyond  the  periphery  of  the  plate,  so  that 
when  put  in  motion  will  perforit>  a  deep  cut  or  groove  parallel 
with  the  fieice  of  the  plank  or  other  material.  The  rabbeting 
wheel  also  of  similar  form,  having  a  number  of  cutters  on  each 
side  of  the  plate  projecting  like  those  on  the  grooving  wheel,  cuts 
the  rabbet  on  each  side  of  the  edge  of  the  plank  and  leaves  the 
tongue  or  match  for  the  groove.  By  placing  the  planing  wheel 
axis  and  cutter  knives  vertical,  the  same  wheel  will  plane  two 
planks  or  other  material  in  the  same  time  of  one  by  moving  the 
phnk  or  other  material  opposite  ways  and  parallel  with  each 
other  against  the  periphery  of  the  planing  or  moulding  wheel. 
The  groove  and  tongue  may  be  cut  in  the  plank  or  other  material 
at  the  same  time  by  adding  a  grooving  and  rabbeting  wheel. 

"Said  William  Woodworth  does  not  claim  the  invention  of 
areolar  saws  or  cutter  wheels,  knowing  they  have  long  been  in 
i»e,  but  he  claims  as  his  invention  the  improvement  and  applica- 
tion  of  cutting  or  planing  wheels  to  planing  boards,  plank,  tim- 
ber or  other  material,  also  his  improved  method  of  cutters  for 
grooving  and  tonguing  and  cutting  mouldings  on  wood,  stone, 
iron,  metal,  or  other  material,  and  also  for  fisusing  and  dressing 
brick  as  all  the  wheels  may  be  used  single  and  separately  jbr 
moulding  or  any  other  purpose  before  indicated.  He  also  claims 
as  his  improved  method  the  application  of  circular  saws  for  re- 
docing  floor  plank  and  other  materials  to  a  width." 

The  original  patentee  was  William  Woodworth,  to  whom  the 
aforesaid  letters  patent  were  granted  on  the  27th  day  of  Decern- 
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ber,  1828,  and  who  died  on  the  9th  day  of  February,  1839.  On 
the  14th  day  of  February,  1839,  administration  of  the  goods  and 
estate  of  the  said  William  Woodworth  was  granted  in  the  state  of 
New  York,  to  his  son,  William  W.  Woodworth,  who  subse- 
quently, on  the  16th  day  of  November,  1842,  obtained  a  renewal 
and  extension  of  the  said  letters  patent  for  the  additional  term  of 
seven  years  from  the  expiration  thereof.  On  the  2d  day  of  Jan- 
uary^  1843,  the  said  administrator  disclaimed  so  much  of  the 
claim  in  the  said  letters  patent  as  embraced  the  application  of 
circular  saws  to  reduce  floor  plank  and  other  materials  to  a  width ; 
and  afterwards,  on  the  2d  day  of  January,  1843,  he  granted  to 
William  Washburn  and  Charles  W.  Brown,  the  present  plaintiff, 
certain  rights,  to  use  the  said  patent,  set  forth  in  his  deed,  which 
was  duly  recorded  in  the  patent  office. 

The  trial  occupied  sixteen  days. 

The  present  action  was  brought  by  the  plaintifis  for  an  alleged 
violation  of  their  right  under  the  said  deed  by  the  defendant,  and 
the  damages  were  laid  at  $2500.  The  jury  returned  a  verdict 
for  the  plaintifli>,  with  $50  damages.  On  a  subsequent  day  a  bill 
in  equity  was  filed,  praying  for  an  injunction  upon  the  defendants, 
to  restrain  them  from  the  further  use  of  the  machines.  Two 
motions  were  made,  one  on  the  law  side  of  the  court  for  a  new 
trial,  and  the  other  on  the  equity  side  for  an  injunction,  which 
were  argued  at  the  same  time.  Story  J.  denied  the  motion  for 
a  new  trial,  and  granted  the  injunction. 

In  the  course  of  the  cause  the  following  points  were  ruled  by 
the  court. 

1.  The  extension  of  a  patent  may  be  granted  to  an  administrator. 

2.  Whoever  finally  perfects  a  machine  and  renders  it  capable  of 
useful  operation,  is  entitled  to  a*  patent,  though  others  may  have 
had  the  idea,  jand  made  experiments  towards  putting  it  into  prac- 
tice,  and  although  all  of  the  component  parts  may  have  been 
known  under  a  different,  combination,  or  used  for  a  different 
purpose. 

8.  Drawings,  not  referred  to  in  the  specification  of  a  patent, 
may  be  treated  as  part  of  the  specification,  and  used  to  explain 
and  enlarge  it. 

4.  A  new  trial  will  not  be  granted  for  surprise  by  new  evidence, 
whenever  by  reasonable  diligence  it  could  have  been  previously 
obtained. 

5.  The  meaning  of  technical  words  of  art,  in  commerce  and 
manufactures,  used  in  a  patent,  as  well  as  the  surrounding  circum- 
stances which  may  materially  affect  their  meaning,  are  to  be  in- 
terpreted by  the  jury. 
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6.  Every  instrument  is  to  be  interpreted  by  a  consideration  of 
all  its  provisions,  and  its  obvious  design  is  not  to  be  controlled  by 
the  precise  force  of  single  words. 

7.  Where  a  grant  was  made  of  a  right  to  construct  and  use 
fifty  machines  within  certain  localities,  reserving  to  the  grantor  the 
right  to  construct  and  to  license  others  to  construct,  but  not  to  use 
them  therein,  it  was  lield  that  the  grant  was  of  an  exclusive  right 
under  the  startute  of  1836  in  regard  to  patents,  and  thaV  suits  were 
to  be  brought  in  the  name  of  the  assignees,  even  though  agreed  to 
be  at  the  expense  of  the  grantor. 

8.  Where  a  patent  has  been  granted,  and  there  has  been  an 
exclosive  possession  of  some  duration  under  a  patent,  an  injunction 
will  be  granted,  without  obliging  the  patentee  previously  to  estab- 
lish the  validity  of  his  patent  by  an  action  at  law.  But  it  is  other- 
wise, if  the  patent  be  recent  and  the  injunction  be  resisted  on  the 
ground,  that  the  patent  ought  not  to  have  been  granted,  or  is  im- 
perfectly stated  in  the  specification. 

9.  !Heldy  That  the  patent  in  the  present  case  was,  upon  the  true 
interpretation  of  the  specification,  a  patent  for  an  improved 
machine. 

Franklin  Dexter  and  B.  R.  Curtis^  for  the  plaintiffe. 

Charles  G.  Loring^  Joel  Giles,  and  William  DehoUj  for  the  de- 
fendants. 


William  W.  Woodworth  and  others  v.  Abraham  P.  Sheraian. 
The  same  v.  William  A.  Cheever  and  eighteen  others. 

Patent — Injunction  —  Evidence  —  Administration — Aesigpee  of  patent — Com- 
bination to  infringe  a  patent  right. 

These  were  bills  in  equity,  filed  in  the  circuit  court  of  the  United 
States,  in  this  district,  to  obtain  injunctions  against  the  defendants, 
in  twenty  suits,  to  restrain  them  from  using  or  selling  any  planing 
machine  constructed  substantially  according  to  the  specification 
under  William  Woodworth's  patent.  The  complamants  produced 
affidavits  stating  that  the  several  defendants  were  using  a  planing 
machine  substantially  the  same  in  its  construction  and  mode  of 
operation,  as  the  machine  of  James  Gould  of  Charlestown,  and 
the  bill,  among  other  things,  averred  that  the  plaintiffs  had  already 
recovered  a  judgment  in  an  action  at  law,  against  the  said  Gould, 
for  the  use  of  his  machine.  Various  points  were  relied  on  in 
answer  to  the  motion  for  an  injunction.    It  was  contended — 


Digitized  by  VjOOQ IC 


280  RECENT  AMERICAN  DECISIONS. 

Ist.  That  Woodworth  was  not  the  sole  inventor,  but  that  one 
Dunbar  was  a  joint  inventor  with  him. 

2d.  That  the  act  of  congress  did  not  authorize  the  granting  of 
the  extended  term  of  the  patent  to  an  administrator,  but  only  to 
the  patentee. 

3d.  That  some  of  the  defendants  had  purchased  rights  under 
the  original  patent,  and  that  by  virtue  of  the  act  of  congress,  the 
same  interest  in  the  extended  patest  enured  to  them  as  they  had 
in  the  original  patent. 

Story  J.  granted  the  injunction  prayed  for  in  each  case.  As 
to  the  first  point,  he  said  that  it  had  been  before  him  in  another 
case,  and  he  then  declared  that  the  affidavit  o(  a  single  witness, 
after  the  lapse  of  so  much  time,  and  after  the  occurrence  of  some 
other  circumstances  which  were  in  proof,  was  not  sufficient  to 
outweigh  the  oath  of  the  patentee,  and  the  general  presumption 
arising  from  the  grant  of  the  letters  patent. 

As  to  the  second  point,  the  learned  judge  said,  that  on  the 
fullest  reflection,  he  had  come  to  the  opinion  that  Mr.  Justice 
McLean  was  right  in  his  decision,  that  an  administrator  was  com- 
petent to  apply  for  and  receive  this  grant.  That  to  hold  otherwise, 
would  be  going  contrary  to  the  whole  spirit  and  policy  of  the 
patent  laws. 

As  to  the  third  point,  he  said  that  he  had  already  decided,  after 
full  argument  and  great  consideration,  in  a  case  tried  in  Maine, 
and  not  yet  reported,  that  the  assignee  or  grantee,  under  the 
original  patent,  did  not  acquire  any  right  under  the  extended 
patent,  unless  such  right  was  expressly  conveyed  to  him  by  the 
patentee. 

In  the  course  of  the  case,  the  judge  remarked,  that  he  observed 
that  the  bills  contained  a  charge  of  an  actual  combination  to  resist 
the  patent.  That  it  was  a  question  of  much  importance,  what 
would  be  the  legal  effect  of  such  a  combination.  That  he  did  not 
intend  to  express  any  opinion  on  this  part  of  the  case,  but  that  in 
a  former  case,  he  had  occasion  to  declare,  that  it  seemed  to  him, 
that  it  approached  very  near,  if  it  did  not  actuaUy  reach,  a  criminal 
conspiracy.  That  in  many  cases,  it  was  lawful  for  individuals  to 
do  what  could  not  lawfully  be  done  by  a  combination.  That  an 
individual  patentee  might  successfully  resist  an  individual,  but  it 
was  much  more  difficult  to  resist  the  combined  force  of  a  great 
number  of  persons  united  to  oppose  a  patent. 

B.  R.  Curtis,  for  the  plaintiffs. 

/.  Criles^  BuUricky  and  William  D.  So/uer,  Jr.  for  the  defendants. 
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District  Court  of  the  United  States^  Northern  District  of  New 
York,  May,  1844. 

WiLUAH  S.  Briqgs  V.  Archibald  Stephens. 

A  judgment  creditor,  wbo  proves  hit  debt  agaiDst  a  bankrupt,  thereby  surrenders 

his  judgoient  as  a  lien  on  the  lands  of  the  bankrupt. 
Where  the  assignee,  of  a  bankrupt  sells  his  property,  the  oourt,  in  bankruptcy, 

will  not  interfere  to  vindicate  the  title  of  the  purchaser. 

This-  case  came  before  the  court  on  the  petition  of  William  S. 
BriggSy  setting  forth  the  following  facts,  viz. :  That  upon  the  peti- 
tion of  the  said  Briggs,  filed  October  20,  1842,  Gideon  Stephens 
was,  on  the  8th  of  March,  1843,  decreed  a  bankrupt.  On  the 
10th  of  January,  1843,  a  judgment  was  recovered  by  Archibald 
Stephens,  in  the  supreme  court  of  this  state,  for  $6000.  On  the 
12th  of  June  last,  the  assignee  of  the  bankrupt  sold  his  real 
estate,  including  a  valuable  farm  of  about  232  acres,  which  was 
purchased  by  the  petitioner.  On  the  3d  of  April  last,  the  said 
Archibald  Stephens  proved  his  said  judgment  as  a  debt  against 
said  bankrupt ;  and  on  the  11th  of  August  last,  he,  notwithstand- 
ing, caused  the  real  estate  of  the  bankrupt  to  be  sold,  in  virtue  of 
an  execution  on  the  judgment,  when  he  became  himself  the  pur- 
chaser of  the  said  farm,  for  the  sum  of  $12.  Being  dissatisfied 
with  the  result  of  the  sale,  he  afterwards,  in  September  last, 
applied  to  the  supreme  court,  without  notice  to  the  petitioner,  for 
an  order,  directing  a  re-sale  of  the  real  estate  of  the  bankrupt 
under  his  judgment,  which  order  was  granted  ;  and  he  had 
caused  the  lands  of  the  bankrupt,  including  the  said  farm,  to  be 
advertised  for  sale,  in  pursuance  of  the  said  order.  The  peti- 
tioner prayed  an  injunction  to  restrain  any  further  proceedings 
on  the  said  judgment  against  the  lands  of  the  bankrupt,  whereof 
he  was  seized  at  the  da^e  of  his  bankruptcy,  and  especially  against 
the  farm  purchased  by  the  petitioner. 

In  a  brief  petition  by  the  assignee,  subjoined  to  that  of  Briggs, 
and  sworn  to  by  the  assignee,  he  affirmed  the  truth  of  the  facts  set 
forth  by  Briggs,  and  united  with  him  in  his  prayer  for  relief. 

CoNKLLVG  J.  If  the  petitioner  has  stated  the  facts  of  his  case 
truly,  he  unquestionably  has  a  valid  title  to  the  farm  in  question  ; 
and  if  these   facts  had  been  fully  made  known  to  the  supreme 

VOL,  vra. — NO.  VI.  36 
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court,  on  an  application  for  a  re-3ale,  by  Archibald  Stephens,  that 
court  would  have  seen,  that  having  elected  to  prove  his  judgment 
as  a  debt  against  the  bankrupt,  he  had  thereby  surrendered  his 
judgment  as  a  lien  on  the  lands  of  the  bankrupt ;  and  his  applica- 
cation  would,  doubtless,  have  been  denied.  The  fifth  section  of 
the  bankrupt  act  is  perfectly  explicit  on  this  point.  But  admitting 
that  the  petitioner  is  entitled,  upon  general  principles,  to  the  inter- 
position of  a  court  of  equity  to  quiet  his  title,  I  am  of  opinion  that 
this  court  is  incompetent  to  afford  him  relief.  While  the  projierty 
of  a  bankrupt  is  in  a  course  of  administration,  in  the  hands  of  the 
assignee,  this  court  is  not  only  empowered,  but  bound,  to  restrain 
all  persons  from  any  unla\vful  interference  with  it,  which,  if  per- 
mitted, would  operate  injuriously  to  the  rights  of  the  creditors. 
But  when,  as  in  the  present  case,  the  assignee  has  lawfully  sold 
the  property,  I  know  of  no  ground  on  which  this  court  is  author- 
ized to  interfere,  at  the  instance  of  the  purchaser,  to  vindicate  his 
title.  If  another  sees  fit  to  contest  his  title,  the  controversy,  like 
others  of  a  like  nature,  is  to  be  determined  by  the  state  tribu- 
nals, whose  duty  it  is,  equally  with  the  national  courts,  to  give 
efiect  to  acts  of  congress,  as  the  supreme  law  of  the  land.  The 
petition  must  therefore  be  dismissed.  It  is  proper  to  add,  also, 
that  the  petitioner  is  mistaken,  even  admitting  the  case  to  be  within 
the  jurisdiction  of  the  court,  in  supposing  that  he  is  entitled  to  the 
relief  he  asks  on  petition.  The  provision  contained  in  the  6th 
section  of  the  bankrupt  act,  requiring  the  ^'jurisdiction  of  the 
court  in  all  matters  and  proceedings  in  bankruptcy  to  be  exercised 
summarily,  in  the  nature  of  summary  proceedings  in  equity,"  is 
not  understood  to  embrace  controversies  respecting  the  title  to 
property  in  which  strangers  are  parties.  Such  controversies,  ac- 
cording to  their  nature,  are  to  be  prosecuted  by  action  at  law,  car 
suit  in  equity,  in  the  accustomed  forms. 


Supreme  Judicial  Couti  of  Massachusetts^  field  by  adjournment  in 
February^  1844,  at  Boston. 

WnjjAM  W.  Crease  and  others,  in  Equity, «.  Samuel  H.  Babcock 

AND  , OTHERS. 

Under  the  Revised  Statutes,  ch.  36,  s.  31,  the  holdeis  of  stock  in  a  bank  at  the  ex- 
piration of  its  charter  are  liable  for  the  redemption  of  the  outstanding  bills  seve- 
rally and  not  jointly.  Such  stockholders  are  liable  to  the  extent  of  the  par 
value  of  the  abarqs  held  by  them,  and  no  more. 
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The  fact  that  some  of  the  stockholders  are  without  the  jarisdiction  of  the  coart, 
or  that  some  of  them  are  insolvent,  or  discharged  under  proceedings  in  bank- 
ruptcy, cannot  vary  or  enlarge  the  responsibility  of  the  other  stockholders. 

Where  attachments  of  the  property  of  the  bank  had  been  made  by  some  of  the 
plaintiflb,  on  the  writs  in  which  their  separate  bills  of  complaint  were  originally 
inserted,  and  the  bills  had  since  been  consolidated  and  turned  into  a  creditors' 
bill,  it  was  held  that  the  attachments  were  thereby  discharged. 

Post  notes  are  not  within  the  intent  of  the  statute,  making  stockholders  liable  for 
the  redemption  of  bills,  remaining  unpaid  at  the  dissolution  of  the  charter. 

Whether  the  assets  of  the  bank  in  the  hands  of  the  receivers  should  be  first  ex- 
hausted, before  a  decree  in  favor  of  the  holders  of  bills  against  the  stockholders 
should  be  had,  —  qwere. 

Whether  interest  is  to  be  allowed  to  the  holders  of  bills,  and  whether  with  or 
•without  a  previous  demand,  —  queer e, 

Tms  was  a  creditors'  bill  against  the  defendants,  as  stockholders  of 
the  Chelsea  Bank,  in  whi6h  the  rights  of  the  bill-holders  to  charge 
the  stockholders,  under  the  31st  section,  36th  chapter  of  the  Revised 
Statutes,  was  sought  to  be  enforced.  The  plaintiffs  claimed,  among 
other  things,  a  joint  judgment  against  all  the  stockholders,  so  that 
in  case  of  insolvency  or  absence  from  the  jurisdiction  of  either  of 
them,  payment  of  the  bills  by  solvent  stockholders  within  the  com- 
monwealth would  be  insured.  And  they  relied  upon  the  provision 
of  the  32d  and  33d  sections,  which  give  a  remedy  to  the  stock- 
holders, when  any  one  shall  have  been  obliged  to  pay  any  debt  or 
demand,  to  recover  a  proportional  part  of  the  other  stockholders,  as 
indicating  that  intention  in  the  legislature. 

B,  Rcmdy  S.  Bartlettj  and  JB.  H.  Derby i  for  the  complainants. 
/.  Pickerings  Lorings  and  Dehon,  W.  H.  Gardiner ^  B.  Sumner  j 
E,  Blake  and  William  Gray^  for  the  several  respondents. 

Shaw  C.  J.  delivered  the  opinion  of  the  court,  that  the  respon*- 
dents  were  not  jointly  liable,  and  could  not,  by  any  form  of  judg- 
ment, be  made  Uable  for  each  other.  Ordinarily,  when  persons 
are  jointly  liable,  it  is  because,  a§  between  them  and  the  creditor, 
each  is  liable  in  solido  for  the  whole  amount ;  there  is  therefore  no 
injustice  in  requiring  either  of  thera  to  pay  the  whole  amount,  leav- 
ing him  to  obtain  redress  amongst  his  co-debtors  as  he  can.  But 
in  the  present  case,  the  liability  is  created  by  statute,  and  is  in  its 
natiffe  several.  The  property,  in  respect  to  which  the  liability  is 
created,  namely  the  shares  in  the  bank,  is  separate  property.  So 
far  as  the  stockholder  is  owner,  he  is  sole  owner.  Again,  the 
statute  declares,  that  holders  of  stock  shall  be  liable  in  their  indi- 
vidual  capacities  for  the  payment  and  redemption  of  all  unpaid  bills, 
^d  in  proportion  to  the  stock  they  may  respectively  hold,  at  the 
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disscdution  of  the  charter.  The  term  respectivehj^  indicating  the 
different  proportions  in  which  they  may  hold,  indicates  also  the  dif- 
ferent proportions  for  which  they  may  be  holden,  and  as  clearly 
indicates  a  several  liability. 

It  follows,  as  a  necessary  consequence  from  this  view,  that  no 
stockholder,  who  was  such  at  the  time  of  the  expiration  of  the  char- 
ter, can  be  responsible  beyond  a  sum  equal  to  the  nommal  par  value 
of  his  stock,  at  the  time  of  such  expiration  ;  ihat  is,  beyond  the 
amount  of  $100  for  each  share  so  held,  although  the  aggregate 
amount  of  the  liability  of  the  parties  so  chargeable,  should  be 
insufficient  to  satisfy  the  whole  amount  of  the  claim  of  the  bill- 
holders. 

The  fact  that  some  of  the  stockholders  are  without  the  jurisdic- 
tion of  the  court,  or  that  some  of  them  are  insolvent,  or  discharged 
under  proceedings  in  bankruptcy^  is  the  ordinary  misfortune  of  a 
creditor,  whose  debt  cannot  be  made  available.  But  it  cannot  en- 
large or  alter  the  liability  of  another  party,  who,  to  a  limited  extent, 
is  responsible  for  the  same  debt. 

The  court  were  therefore  of  opinion,  that  the  respective  respon- 
dents were  severally  liable,  to  an  amount  not  exceeding  the  number 
of  shares  held  by  them  respectively,  at  $100  per  share ;  to  the 
whole  amount,  if  necessary  to  satisfy  the  amount  of  outstanding 
bills ;  otherwise,  to  an  amount  sufficient  to  redeem  and  pay  all 
such  unpaid  bills ;  but  they  are  not  liable  for  a  greater  sum,  al- 
though the  aggregate  of  all  such  liabilities  should  prove  insufficient 
to  pay  the  whole  amount  of  such  bills. 


After  the  foregoing  opinion  was  delivered,  the  case  was  referred 
to  George  S.  Hillard,  a  master  in  chancery,  to  inquire  and  take 
account  of  what  is  due  to  the  plaintiff's  and  all  other  holders  of  unpaid 
and  unredeemed  bills  of  the  said  corporation,  with  instructions  to 
cause  public  notice  to  be  given  to  all  holders  of  such  bills  to  come  in 
and  prove  the  same  on  or  before  a  certain  day,  in  default  of  which 
to  be  excluded  from  the  benefit  of  this  and  all  other  decrees  in  the 
same  cause  ;  also  to  report  the  nature  and  value  of  the  property 
attached  by  original  process  in  the  above  suit,  and  whether  the 
same  be  now  holden  by  virtue  of  the  said  attachment ;  also  to  re- 
port the  nature  and  value  of  the  properly  of  the  said  corporation 
in  the  hands  of  the  receivers,  and  how  far  the  same  may  be  avail- 
able towards  satisfying  the  plaintiffs'  claim  ;  also  to  report  the 
nominal  amount  of  the  capital  stock  of  the  said  corporation,  at  the 
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time  of  the  dissolution  of  its  charter,  and  the  nominal  amount  of 
the  stock  at  that  time  held  by  the  defendants  respectively. 

The  master  reported  in  pursuance  of  the  foregoing  instructions, 
and  certain  questions,  arising  upon  the  report,  were  argued  at 
chambers  by  R.  Choatej  C.  G.  Loring^  William  H.  Gardiner^  S. 
BartieUsndH.  Weld  Fuller. 

Shaw  C.  J.  delivered  the  opinion  of  the  court,  the  result  of 
which  is  given  in  the  following  statement  of  the  points  which  were 
argued. 

1.  It  appeared  from  the  master's  report,  that  four  suits  were  origi- 
nally instituted  against  the  defendants,  in  April,  1837,  in  which  the 
plaintifis  respectively  were  Christopher  Bryden,  George  Holden, 
William  W.  Crease,  and  Stephen  Barrett,  Jr.  All  these  were 
writs  of  attachment,  in  which  a  bill  in  equity  was  inserted,  and 
were  duly  entered  in  court,  and  upon  each,  "all  the  right,  title  and 
interest  that  the  defendants  or  any  of  them  hold  to  any  real  estate 
in  Suflfolk  county,"  was  attached.  At  the  March  term,  1840,  the 
court,  after  a  hearing  in  the  case  of  William  W.  Crease,  granted 
the  plaintiff  leave  to  amend  his  bill  as  he  should  be  advised,  making 
himself  and  the  plaintiffs  in  the  other  suits  plaintiffs  jointly  in  the 
new  bill,  for  themselves  and  such  other  bill-holders  as  might  be- 
come parties,  and  ordered  the  other  original  bills  to  be  dismissed 
without  costs.  The  amended  bill  of  the  plaintiffs  was  thereupon 
filed,  and  proceedings  have  since  been  had  thereon.  On  April 
20,  1837,  the  day  after  the  charter  was  annulled,  the  property  of 
the  bank,  real  and  personal,  was  placed,  by  a  vote  of  the  stock- 
holders, in  the  hands  of  trustees,  who  in  September,  1837,  made 
an  agreement  to  convey  certain  mortgaged  real  estate,  subject  to 
the  decision  of  the  question  as  to  the  validity  of  the  attachments 
before  mentioned.  It  was  now  contended,  on  the  part  of  the 
pbintiflfs,  that  if  the  attachments  laid  on  the  said  mortgaged  pre- 
mises were  by  law  discharged,  or  are  now  invalid,  the  mortgaged 
premises  now  constitute  part  of  the  assets  of  the  bank,  in  the  hands 
of  the  receivers.  But  the  master  reported  against  the  plaintiffs 
upon  that  point ;  and  the  court  ruled,  that  the  attachments  of  the 
property  of  the  bank,  made  by  the  plaintiflFs  on  the  writs  in  which 
their  bills  of  complaint  were  originally  inserted,  but  which  had 
since  by  the  decree  of  the  court  been  consolidated  and  turned  into 
a  creditors'  bill,  were  thereby  discharged. 

2.  It  was  offered,  on  behalf  of  the  holders  of  post  notes,  to  make 
proof,  by  the  cashiers  of  the  Boston  banks,  and  others  acquainted 
with  bank  usages,  that  bank  post  notes,  on  and  after  the  day  when 
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they  were  payable,  were  regarded  and  treated  as  common  bank 
bills,  but  the  master  rejected  such  proof.  And  the  court  ruled  that 
post  notes  were  not  within  the  intent  of  the  statute,  making  stock- 
holders liable  for  the  payment  of  bills  which  shall  remain  unpaid 
at  the  expiration  or  repeal  of  the  charter. 

3.  On  a  point  which  was  argued,  viz. ;  whether,  before  a  decree 
in  favor  of  the  holders  of  bills  against  the  stockholders  should  be 
had,  the  court  will  direct  that  the  assets  of  the  bank  in  the  hands 
of  the  receivers  shall  be  first  exhausted,  the  chief  justice  stated  that 
he  was  not  authorized  to  pronounce  an  opinion  for  the  whole  court, 
but  that  he  was  inclined  to  the  view,  that  the  terms  of  the  Revised 
Statutes,  which  create  the  liability  of  the  stockholders  for  all  bills, 
which  shall  remain  unpaid  when  the  charter  shall  expire,  taken  in 
connexion  with  the  provision  allowing  the  bank  three  years  to  wind 
up  their  affairs,  might  reasonably  be  construed  to  intend,  that  the 
assets  of  the  bank  should  first  be  applied  towards  the  payment  of 
the  bills. 

4.  On  the  question  whether  interest  was  to  be  allowed  the  hold- 
ers of  bills,  and  whether  with  or  wiihojit  a  previous  demand,  the 
opinion  of  the  court  was  reserved  until  the,  coming  in  of  the  mas- 
ter's final  report. 


George  Minot  and  others,  Appellants,  t;.  Thomas  Thacher 
AND  others.  Same  v.  Manufacturers  Ins.  Co.  Same  i;.  Charles 
W.  Cartwright. 

Under  the  insolvent  law  of  Massachusetts^  the  first  publication  of  the  messenger^s 
warrant  stops  the  running  of  the  statute  of  limitations. 

Where  proceedings  in  insolvency  were  instituted,  and  subsequently,  but  before 
the  proceedings  in  insolvency  were  closed,  the  insolvent  debtor  obtained  his 
discharge  under  the  bankrupt  law  of  the  United  States,  the  claims  of  creditors 
are  not  prevented,  by  such  discharge,  from  being  proved  against  the  estate 
in  insolvency. 

Debts  may  be  proved  in  insolvency  at  a  fifth  meeting  of  the  creditors,  and  if  there 
be  sufficient  assets  remaining  not  distributed,  receive  a  fro  rata  dividend. 

These  were  eases  of  appeal,  by  the  assignees,  under  the  insol- 
vent law  of  Massachusetts,  of  Robert  Rogerson,  against  the  allow- 
ance of  certain  claims,  proved  and  allowed  before  Joseph  Willard, 
Master  in  Chancery.  The  claims  were  admitted  to  have  been  just 
and  due,  unless  barred  by  the  objections  stated  as  the  grounds  of 
the  appeal.  There  were  three  objections  taken,  the  first  of  which 
applied  only  to  the  claim  of  the  Manufacturers  Insurance  Company. 
The  objections  appear  in  the  opinion  of  the  court. 
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William  Brighamj  for  the  appellants. 

William  Dehon^  for  Thomas  Thacher  and  others. 

William  Crrapj  for  the  other  appellees. 

Dewey  J.  delivered  the  opinion  of  the  court.  (1.)  It  is  objected 
that  the  claim  is  barred  by  the  statute  of  limitations.  But  the  terra 
fixed  by  the  statute  of  limitations  had  not  expired  at  the  time  of 
the  first  publication  of  the  messenger's  warrant.  By  such  publica- 
tion, any  suit  at  law  is  rendered  wholly  unavailing,  and  the  running 
of  the  statue  of  limitations  is  necessarily  suspended.  (2.)  Prior  to 
the  presentation  of  these  claims,  the  debtor  had  obtained  his  dis- 
charge in  bankruptcy.  A  discharge  in  bankruptcy,  however,  leaves 
unimpaired  any  means  of  security  which  the  creditor  may  have, 
other  than  his  direct  claim  upon  the  debtor.  At  the  commencement 
of  the  proceedings  in  insolvency,  these  creditors  had  an  undoubted 
right  to  prove  their  debts  against  the  estate  of  the  debtor,  in  the 
hands  of  his  assignee.  The  proceedings  in  bankruptcy  were  subse- 
quently instituted,  and  although  the  debtor  himself  was  discharged 
thereby,  yet  the  proceedings  in  insolvency  constituted  a  security  in 
&vor  of  these  creditors,  which  was  not  impaired  by  such  discharge. 
(3.)  These  claims  were  presented  to  the  master  in  chancery  for 
allowance  at  the  fifth  meeting  of  the  creditors.  But  there  is  no 
good  reason  why  they  should  not  be  allowed  at  a  fifth  meeting, 
and  be  entitled  to  a  pro  rata  dividend  with  the  other  creditors,  if 
there  are  sufficient  assets  remaining  undistributed,  as  weU  as  if 
proved  at  the  third  or  any  earlier  meeting.  The  objections  are 
overruled,  and  the  report  of  the  master  considered  valid. 


Commonwealth  v.  Robert  Harley  and  another. 

An  indietment  for  ooDepiriiig  to  deirand  A.  B.  and  for  obtaining  property  of  him 
by  false  "piete&ces,  cannot  be  Buslained,  vhere  it  appeared  that  one  of  the  de- 
fendoits  did  not  know  A.  B.  or  intend  to  defrand  him  particnhurly. 

This  case  came  before  this  court  on  exceptions  to  the  riding  of  the 
justice  of  the  court  of  common  pleas,  in  the  municipal  court.  The 
defendants  were  indicted  for  conspiring  to  defraud  one  Stephen 
Marsh,  and  obtaining  property  of  him  on  false  pretences.  There 
was  no  allegation  of  a  conspiracy  to  defraud  the  public  generally. 
The  jury  were  instructed,  that  to  sustain  the  indictment  it  was  not 
necessary  to  prove  that  the  defendants  intended,  at  the  time  of  the 
conspiracy,  to  cheat  Marsh  in  particular ;  but  that,  if  it  were  proved 
that  they  conspiired  to  cheat  any  body,  or  the  public  generally,  and 
did  cheat  Marsh  as  alleged,  they  were  to  be  found  guilty  ;  although 
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it  should  appear  that  one  of  the  defendants,  who  made  the  fraudu- 
lent note  by  means  of  which  the  cheat  was  perpetrated,  did  not 
know  Marsh,  or  intend  to  defraud  him  particularly. 

S,  D.  Parker  J  for  the  commonwealth. 
C,  B,  Goodrich,  for  the  defendants. 

Dewey  J.  delivered  the  opinion  of  the  court,  that  there  was  a 
variance  between  the  allegations  and  the  proof.  The  exceptions 
were  sustained,  and  the  case  remanded  to  the  municipal  court  for 
a  new  trial. 


Supreme  Judicial  Court  of  Massachusetts,  April  Term,  1844,  hdd 
by  adjournment  in  August,  at  Northampton. 

Washington  Reynolds  v.  Inhabitants  of  New  Salem. 

By  Dewey  J.  A  warraDt  for  calling  a  town  meeting  must  iseae  ander  the 
hands  of  a  major  part  of  the  selectmen  of  the  town.  This  requisition  is  not  com- 
plied with  where  the  warrant  is  signed  by  one  of  the  selectmen  in  the  form  fol- 
lowing: *'  By  order  of  the  selectmen  of  New  Salem  —  D.  F.,  one  of  said  se- 
lectmen." It  is  not  competent,  for  a  meeting  called  under  such  warrant,  to 
grant  money  and  order  the  same  assessed  upon  the  taxable  estate  and  polls  in 
said  town,  and  any  person  upon  whom  a  warrant  has  been  levied  to  collect  such 
tax,  or  who  may  otherwise  have  been  compelled  to  pay  the  some,  may  recover 
the  amount  thereof  of  such  town. 


Jonah  Allis  v.  Israel  Billings. 

By  Dewey  J.  The  deed  of  an  insane  person  is  not  absolutely  void,  but  Yoida- 
ble  merely.  It  is  competent,  therefore,  to  introduce  evidence  tending  to  show  a 
ratification  or  adoption  of  the  act  by  the  grantor,  afler  he  became  restored  to  a 
sound  mind.  If  such  ratification  be  fully  established,  it  will  give  full  force  and 
effect  to  the  deed.  The  doctrine  that  a  deed  of  a  non  compos  or  insane  per- 
son is  voidable  only,  and  not  void,  is  not  limited  to  feoffments,  or  cases  where 
there  is  the  actual  recording  of  the  deed,  but  without  such  registry  of  the  deed, 
where  the  delivery  of  the  deed  is  accompanied  by  the  surrender  of  the  posses- 
sion to  the  grantee,  the  conveyance  is  only  voidable. 


Orrin  p.  Wilson,  Appellant,  v.  Henry  C.  Fosket. 

By  DeweV  J.  The  claim  of  a  child,  or  issue  of  a  deceased  child,  to  a  distri- 
butive share  of  the  estate  of  a  testator,  who  has  omitted  to  make  any  provision  in 
his  will  for  such  claimant,  may  be  defeated  by  showing  that  such  omission  was 
intentional,  and  not  occasioned  by  any  mistake  or  accident.  Under  the  broad 
provision  in  the  Revised  Statutes,  ch.  62,  ^  21,  such  intention  to  omit  giving  any 
legacy  or  portion  to  the  party  claiming  the  same,  may  be  shown  by  evidence  de- 
hors the  will.  The  statute  has  not  restricted  the  proof  to  matters  apparent  on 
the  face  of  the  will. 
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Selections  from  2  Howard^s  Supreme  Court  (U.  S.)  Reports. 


APPEAL  BOND. 

An  appeal  bond  given  to  the  people 
or  to  the  relator  is  Rood,  and  if  forfeited, 
may  be  sued  upon  by  either.  Spauld- 
ing  V.  The  People  of  New  York,  66. 

2.  Where  there  are  many  parties  in 
a  case  below,  it  is  not  necessary  for 
ihera  ail  to  join  in  the  appeal  bond.  It 
is  sufficient  if  they  all  appeal,  and  the 
bond  be  approved  by  the  court.  BrockeU 
V.  BrockeU,  238. 

BANKRUPTCY. 

Under  the  late  bankrupt  act  of  the 
United  States,  the  existence  of  a  fidu- 
ciary debt,  contracted  before  the  pass- 
age of  the  act,  constitutes  no  objection 
lo  the  discharge  of  the  debtor  from 
other  debts.  Chapman  v.  Forsyth  and 
Limerick  J  202. 

2.  A  factor  who  receives  the  money 
of  his  principal,  is  not  a  fiduciary  within 
the  meaning  of  the  act.     Ibid, 

3.  A  bankrupt  is  bound  to  state 
opon  his  schedule  the  nature  of  the 
debt,  if  it  be  a  fiduciary  one.  Should 
be  omit  to  do  so,  he  would  be  guilty  of 
a  fraud,  and  his  discharge  will  not  avail 
lum ;  but  if  a  creditor  in  such  case 
proves  his  debt  and  receives  a  dividend 
from  the  estate,  he  is  estopped  from 
afterwards  saying  that  his  debt  was  not 
within  the  law.     Ibid. 

4.  But  if  the  fiduciary  creditor  does 
not  prove  his  debt,  he  may  recover  it 
tfierwards  from  the  discharged  bank- 
^pt,  by  showing  that  it  was  within  the 
exceptions  of  the  act.     Ibid. 

BILLS    OF    EXCHANGE    AND    PROMISSORY 
NOTES. 

By  the  general  law-merchant,  no  pro- 
^t  is  required  to  be  made  upon  the  dis- 

VOL.  VU. — ^NO.  VI. 


honor  of  any  promissory  note  ;  but  it  is 
exclusively  confined  to  foreign  bills  of 
exchange.     Burke  v.  McKay,  ^6. 

2.  Neither  is  it  a  necessary  part  of 
the  official  duty  of  a  notary  to  give  no- 
tice to  an  indorser  of  the  dishonor  of  a 
promissory  note.     Ibid, 

3.  But  a  state  law  or  general  usage 
may  overrule  the  general  law-merchant 
in  these  respects.     Ibid, 

4.  Where  a  protest  is  necessary,  it 
is  not  indispensable  that  it  should  be 
made  by  a  person  who  is  in  fact  a  no- 
tary.   IbieL 

5.  Where  the  indorser  has  dis- 
charged the  maker  of  a  note  from  lia- 
bility by  a  release  and  settlement,  a  no- 
tice of  non-payment  would  be  of  no  use 
to  him,  and  therefore  he  is  not  entitled 
to  it.     Ibid. 

6.  A  statute  of  Mississippi  allows 
suit  to  be  brought  against  the  maker 
and  payee,  jointly,  of  a  promissory  note 
by  the  indorsee.  Dromgoole  v.  The 
Farmers  and  Merchants  Bank  of  Mis- 
sissippi, 241. 

7.  But  an  action  of  this  kind  can- 
not be  maintained  in  the  courts  of  the 
United  Stales,  although  the  plaintiflf  re- 
sides in  another  state,  provided  the 
maker  and  payee  of  the  note  both  re- 
side in  Mississippi.     Ibid. 

8.  Where  notes  are  deposited  for 
collection  by  way  of  collateral  security 
for  an  existing  debt,  the  case  does  not 
fall  within  the  strict  rules  of  commer- 
cial law  applicable  to  negotiable  paper. 
It  falls  under  the  geneial  law  of  agency; 
and  the  agents  are  only  bound  to  use 
due  diligence  to  collect  the  debts.  LaW' 
rence  v.  MCalmont,  427. 

9.  Where  the  drawer  of  a  bill  has 
no  right  to  expect  the  payment  of  it  by 

37 
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the  acceptor ;  where,  for  instance,  the 
drawer  has  withdrawn  or  intercepted 
funds  which  were  destined  to  meet  the 
bill,  or  its  payment  was  dependent  upon 
conditions  which  he  must  have  known 
he  had  not  performed,  such  drawer 
cannot  be  entitled  to  notice  of  the 
non-payment  of  the  bill.  Rhett  v.  Poe, 
467. 

10.  It  becomes  a  question  of  law 
whether  due  diligence  has  or  has  not 
been  used,  whenever  the  facts  are  as- 
certained ;  and  therefore  there  is  no 
error  in  the  direction  of  a  court  to  the 
jury  that  they  should  infer  due  diligence 
from  certain  facts,  where  those  facts,  if 
found  by  the  jury,  amounted  in  the 
opinion  of  the  court  to  due  diligence. 
Ibid. 

11.  If  the  drawer  and  acceptor  are 
either  general  partners  or  special  part- 
ners in  the  adventure  of  which  the  biH 
constitutes  a  part,  notice  of  the  dishonor 
of  the  bill  need  not  be  given  to  the 
drawer.     Ibid, 

12.  The  strictness  of  the  rule  re- 
quiring notice  between  parties  to  a  bill 
is  much  relaxed  in  cases  of  collateral  se* 
carity  or  guarantee  in  a  separate  con- 
tract ;  the  omission  of  such  strict  no- 
tice does  not  imply  injury  as  a  matter  of 
course.  The  guarantor  must  prove  that 
he  has  suffered  damage  by  the  neglect 
to  make  the  demand  on  the  maker,  and 
to  give  notice,  and  then  he  is  discharged 
only  to  the  extent  of  the  damage  sus- 
tained.    Ibid, 

13.  A  bill  of  exchange  drawn  by 
the  secretary  of  the  treasury  of  the 
United  States  upon  the  French  govern- 
ment, for  money  due  by  a  treaty  be- 
tween the  two  nations,  cannot  be  con- 
sidered as  a  bill  drawn  upon  a  particular 
fund ,  in  a  commercial  sense.  Bank  of 
the  United  States  v.  The  United  States, 
711. 

14.  Such  a  bill,  when  take  up  supra 
protest  for  the  honor  of  the  bank,  be- 
comes again  the  property  of  the  bank 
in  its  original  character  of  holder  and 
payee.    Ibid, 

15.  Under  the  law-merchant,  the 
drawer  of  a  foreign  bill  of  exchange  is 
liable,  in  case  of  protest,  for  costs  and 
other  incidental  charges,  and  also  for 
reexchange,  whether  direct  or  circuit- 
ous. The  statute  of  Maryland  allowing 
fifteen  per  cent,  fixes  this  amount  in 
lieu  of  reexchange,  to  obviate  the  diffi- 


culty of  proving  the  price  of  reexchange. 
Ibid. 

16.  When  the  bank^came  into  pos- 
session of  the  bill,  upon  its  return,  the 
indorsements  were  in  effect  stricken 
out,  and  the  bank  became,  in  a  com- 
mercial and  legal  sense,  the  holder  of 
the  bill.     Ibid. 

CHANCERY. 

Where  a  party  seeks  relief  which  is 
mainly  appropriate  to  a  chancery  juris- 
diction, in  the  circuit  court  of  the  United 
Stated  for  Louisiana,  chancery  practice 
must  be  followed.  Mc  Collum  v.  Eager ^ 
61. 

2.  A  writ  of  error  is  not  the  ap- 
propriate mode. of  bringing  up  for  re- 
view a  decree  in  chancery.  It  should 
be  brought  up  by  an  appeal.  Ibid, 
»  3.  An  appeal  will  only  lie  from  a 
final  decree ;  and  not  from  one  dissolv- 
ing an  injunction,  where  the  biU  itself 
is  not  dismissed.     Ibid, 

4.  The  decbions  and  dicta  of  Eng- 
lish judges  and  the  recent  publication  of 
the  record  commissioners  in  England, 
examined  as  to  the  jurisdiction  of  chan- 
cery over  charitable  devises  anterior  to 
the  statute  of  43  Elizabeth.  Vidal  ▼. 
Girard^s  Executors,  127. 

5.  Where  there  are  many  parties  io 
a  case  below,  it  is  not  necessary  for 
them  all  to  join  in  the  appeal  bond.  It 
in  sufficient  if  they  all  appeal  and  the 
bond  be  approved  by  the  court.  Brock" 
ett  V.  Brockett,  238. 

6.  No  appeal  lies  from  the  refusal 
of  the  court  below  to  open  a  former  de- 
cree.    Ibid. 

7.  But  if  the  court  entertains  a  pe- 
tition to  open  a  decree,  the  time  limited 
for  an  appeal  does  not  begin  to  run  until 
the  refusal  to  open  it,  Uie  same  term 
continuing.    Ibid. 

8.  Where  an  appeal  is  prayed  in 
open  court,  no  citation  is  necessary. 
Ibid, 

9.  A  court  of  equity  will  not  inter- 
fere where  the  complainant  has  a  pro- 
per remedy  at  law,  or  where  the  com- 
plainant claims  a  set-off*  of  a  debt  arising 
under  a  distinct  transaction,  unless  there 
is  some  peculiar  equity  calling  for  re- 
lief.   Dade  v.  Irunn,  383. 

10.  Nor  will  it  interfere  where  the 
set-off*  claimed  is  old  and  stale,  with  re- 
gard to  which  the  complainant  has  ob- 
served a  long  silence,  and  where  the 
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correctness  of  the  set-off  is  a  matter  of 
grave  doabt.     Ibid, 

11.  The  principles  laid  down  in  the 
caw  of  Taylor  and  ethers  v.  Savage, 
I  Howard,  283,  examined  and  con- 
finned.     Taylor  ▼.  Savage,  395. 

13.  The  rights  of  the  parties  as  they 
stand  when  a  decree  is  rendered  are  to 
goTem,  and  not  as  they  stood  at  any 
preceding  time .     Rondel  ▼.  Brown ,  406 . 

13.  The  retention  of  property,  after 
the  extingaishment  of  a  lien,  becomes  a 
fraadoJent  possession.    Ibid. 

14.  A  lien  cannot  arise,  where,  from 
the  natore  of  the  contract  between  the 
parties,  it  would  be  inconsistent  with 
the  express  terms  or  the  clear  intent  of 
the  contract.     Ibid, 

15.  It  is  impossible  to  lay  down  any 
general  rale  as  to  what  constitutes 
moltifarioasness  in  a  bill  in  equity. 
Every  case  must  be  governed  by  its 
own  circumstances,  and  the  court  must 
exercise  a  sound  discretion.  Gaines  el 
MX,  V.  Chew  et  aU  619. 

16.  A  bill  filed  against  the  execu- 
tors of  an  estate,  and  all  those  who 
pnrchased  from  them,  is  not  upon  that 
acconnt  alone  multifarious.    Ibid, 

17.  Under  the  Louisiana  law,  the 
oonrt  of  probate  has  exclusive  jurisdic- 
tion in  the  proof  of  wills ;  which  includes 
those  disposing  of  real  as  well  as  per- 
sonal estate.     Ibid, 

18.  In  England,  equity  will  not  set 
aside  a  will  for  fraud  and  imposition, 
relief  beini;  obtainable  in  other  courts. 

m, 

19.  Although  by  the  general  law,  as 
well  as  the  local  law  of  Louisiai)af  a 
will  must  be  proved  before  a  title  can  be 
set  up  under  it,  yet  a  court  of  equity 
etn  so  far  exercise  jurisdiction  as  to 
compel  defendants  to  answer  touching 
a  will  alleged  to  be  spoliated.  And  it 
ia  a  matter  for  grave  consideration, 
whether  it  cannot  go  farther  and  set  up 
the  lost  will.     Ibid, 

20.  Where  the  heir  at  law  assails 
the  validity  of  the  will,  by  bringing  his 
action  against  the  devisee  or  legatee, 
who  sets  up  the  will  as  his  title,  the 
district  courts  of  Louisiana  are  the  pro- 
per tribunals,  and  the  powers  of  a  court 
of  chancery  are  necessary,  in  order  to 
discover  frauds  which  are  within  the 
knowledge  of  the  defendants.     Ibid, 

21.  Express  trusts  are  abolished  in 
Lonisiaaa  by  the  law  of  that  state,  but 


that  implied  trust,  which  is  the  oreli- 
ture  of  equity,  has  not  been  abrogated. 
Ibid, 

23.  The  exercise  of  chancery  juris- 
diction by  the  circuit  court  of  the  united 
States,  sitting  in  Louisiana,  does  not 
introduce  any  new  or  foreign  principle. 
It  is  only  a  change  of  the  mode  of  re- 
dressing wrongs  and  protecting  rights. 
Ibid, 

CHEROKEE   INDIANS. 

The  tract  of  country  lying  on  the 
west  of  the  Tennessee  river  was  not,  in 
1779,  the  country  of  the  Cherokee  In- 
dians, and  was  of  course  subject  to  be 
taken  up  as  a  part  of  the  waste  and  un- 
appropriated lands  of  Virginia.  Por- 
terfieldy.  Oark,  76. 

CHRISTIAN   RELIGION. 

The  exclusion  of  all  ecclesiastics  from 
holding  or  exercising  any  station  or 
duty  in  a  college,  or  the  limitation  of 
the  instruction  to  be  given  to  the  scholars 
to  pure  morality,  are  not  so  derogatoiy 
to  the  christian  religion  as  to  make  a 
devise  void  for  the  foundation  of  the 
college.  Vidal  v.  Girard^s  Executors, 
127. 

CONSTITUTIONAL  LAW. 

A  citizen  of  one  state  has  a  right  to 
sue  upon  the  sheriff's  bond  of  another 
state,  and  to  use  the  name  of  the  gov- 
ernor for  the  purpose,  although  the  par- 
ties to  the  bond  are  the  sheriff  and  gov- 
ernor, both  citizens  of  the  same  state, 
provided  the  party  for  whose  use  the 
suit  is  brought  is  a  citizen  of  a  differ- 
ent state  from  the  sheriff.  McNutt  v. 
Bland,  9. 

2.  A  sheriff  has  no  right  to  discharge 
a  prisoner  in  custody  by  process  from 
the  circuit  court,  unless  such  discharge 
is  sanctioned  by  an  act  of  congress,  or 
the  mode  of  it  adopted  as  a  rule  by  the 
circuit  court  of  the  United  States.    Ibid, 

3.  A  marshal  and  his  sureties  can- 
not be  made  responsible,  by  a  mere  mo- 
tion to  the  court,  for  money  collect^ 
ed,  and  twenty-five  per  cent,  damages, 
where  such  damages  are  not  recognized 
by  the  process  acts  of  congress.  Gunn 
T,  Breedlove,  28. 

4.  But  the  marshal  is  liable  to  have 
judgment  entered  against  himself  by 
motion,  and  in  that  motion  residence 
of  the  parties  need  not  be  averred  in 
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order  to  give  jurisdiction  to  the  court. 
Jbtd. 

5.  A  marshal  who  receives  bank- 
notes in  satisfariion  of  an  execution 
must  account  to  the  plaintiff  in  gold  and 
silver;  the  constitution  of  the  United 
States  recognizing  only  gold  and  silver 
as  a  legal  tender.     Ibid. 

b.  A  marshal  has  no  right  to  receive 
bank  notes  in  discharge  of  an  execution, 
unless  authorized  so  to  do  by  the  plain- 
tiff.     Grijfin  et  al  v.  Thompson,  244. 

7.  A  citizen  of  one  state  can  sue 
a  corporation  which  has  been  created 
by,  and  transacts  its  business  in  another 
state,  (the  suit  being  brought  in  the  lat- 
ter stale,)  although  some  of  the  mem- 
bers of  the  corporation  are  not  citizens 
of  the  state  in  which  the  suit  is  brought, 
and  although  the  state  itself  may  be  a 
member  of  the  corporation.  Louisvtlle^ 
Cincinnati^  and  Charleston  Railroad 
Company  v.  Letson^  497. 

8.  A  corporation  created  by,  and 
transacting  business  in  a  state,  is  to  be 
deemed  an  inhabitant  of  the  stale,  capa- 
ble of  being  treated  as  a  citizen  for  all 
purposes  of  suing  and  being  sued,  and 
an  averment  of  the  fact  of  its  creation 
and  the  place  of  transacting  business  is 
sufficient  to  give  the  circuit  courts  juris- 
diction.    Ibid, 

9.  A  law  of  the  state  of  Illinois,  pro- 
viding that  a  sale  shall  not  be  made  of 
property  levied  on  under  an  execution, 
unless  it  will  bring  two  thirds  of  its 
valiYation,  according  to  the  opinion  of 
three  householders,  is  unconstitutional 
and  void .     Mc  Cracken  v.  Hayward^  608. 

COSTS. 

Costs  in  the  admiralty  are  in  the  sound 
discretion  of  the  court ;  and  no  appellate 
court  should  interfere  with  that  dis- 
cretion, unless  under  peculiar  circum- 
stances. Harmony  et  al,  v.  The  United 
States,  210. 

2.  Although  not  per  se  the  proper 
subject  of  an  appeal,  yet  they  can  be 
taken  notice  of  incidentally,  as  con- 
nected with  the  principal  decree.    Ibid. 

DEVISE. 

Where  it  appears,  from  the  context 
of  a  will,  that  a  testator  intended  to  dis- 
pose of  his  whole  estate,  and  to  give 
his  residuary  legatee  a  substantial  bene- 
ficial interest,  such  legatee  will  take 
real  as  well  as  personal  estate,  although 


the  word  **  devisee  '*  be  not  used.    Bur- 
well  V.  Cawoodf  5G0. 

ESTATE  FOR  LIFE. 

What  words  constitute  it,  as  distin- 
guished from  a  fee-simple  conditional. 
Shriver's  Lessee  v.  Lynn^  43. 

FRAUD. 

An  action  for  money  had  and  received 
will  lie  against  a  person  who  has  re- 
ceived the  proceeds  of  a  lottery  ticket 
which  he  had  fraudulently  caused  to  be 
drawn  as  a  prize.  Catts  v.  Phalen  and 
Morris^  376. 

GUARANTEE. 

Whether  a  guarantee  is  a  continuing 
one  01  not.  Latcrence  v.  McCalmont^ 
426. 

2.  The  principles  laid  down  in  the 
case  of  Bell  v.  Bruen,  1  Howard,  169, 
186,  which  should  govern  the  construc- 
tion of  commercial  guaranties,  reviewed 
and  confirmed.     Ibid, 

3.  A  valuable  consideration,  how- 
ever small  or  nominal,  if  given  or  stipu- 
lated for  in  good  faith,  is,  in  the  ab- 
sence of  fraud,  sufficient  to  support  an 
action  on  any  parol  contract,  and  this 
is  equally  true  as  to  contracts  of  guaran- 
tee as  to  others.     Ibid, 

4.  The  question,  whether  or  not  the 
guarantor  had  sufficient  notice  of  the 
failure  of  the  principals  to  pay  the  debt, 
was  a  question  of  fact  for  the  jury.    Ibtd. 

5.  The  strictness  of  the  rule  requir- 
ing notice  between  parties  to  a  bill  or 
note,  is  much  relaxed  in  cases  of  collat- 
eral security  or  of  guarantee  in  a  sepa- 
rate contract ;  the  omission  of  such  strict 
notice  does  not  imply  injury  as  a  matter 
of  course.  The  guarantor  must  prove 
that  he  has  suffered  damage  by  the  neg- 
lect to  make  the  demand  on  the  maker, 
and  to  give  notice,  and  then  he  is  dis- 
charged only  to  the  extent  of  the  dam- 
age sustained.     Bhetl  v.  Poe,  457. 

IMPRISONMENT  FOR  DEBT. 

A  sheriff  has  no  right  to  discharge 
a  prisoner  in  custody  by  process  from 
the  circuit  court,  unless  such  discharge 
is  sanctioned  by  an  act  of  congress,  or 
the  mode  of  it  adopted  as  a  rule  by 
the  circuit  court  of  the  United  States. 

INSTRUCTIONS. 

A  court  is  not  bound  to  grant  an 
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instruction  prayed  for,  when  it  is  merely 
a  recital  of  general  or  abstract  pjinci- 
pies,  and  not  accompanied  by,  or  found- 
ed upon,  a  statement  of  the  testimony. 
Khett  V.  Poe,  457. 

JURISDICTION. 

A  citizen  of  one  state  has  a  right  to 
sue  on  the  sherifTs  bond  of  another 
state,  and  to  use  the  name  of  the  gov- 
ernor for  the  purpose,  although  the  gov- 
ernor and  sheriff  are  citizens  of  the  same 
state,  provided  the  party  for  whose  use 
the  suit  is  brought  is  a  citizen  of  a  difTer- 
em  state  from  the  sheriff.  McNutt  v. 
Bland,  9. 

2.  A  sheriff  has  no  right  to  dis- 
charge a  prisoner  in  custody  by  process 
from  the  circuit  court,  unless  such  dis- 
charge is  sanctioned  by  an  act  of  con- 
gress, or  the  mode  of  it  adopted  as  a 
rule  by  the  circuit  court  of  the  United 
States.     Ibid, 

3.  A  sale  ordered  by  a  court  in  a 
ease  where  it  had  not  jurisdiction,  must 
be  considered  as  inadvertently  done,  or 
as  an  unauthorized  proceedmg;  and, 
in  either  branch  of  the  alternative,  as 
a  nullity.  Shriver^s  Lessee  v.  Lynn, 
43. 

4.  But  where  the  court  had  juris- 
diction, the  record  must  be  received  as 
conclusive  of  the  rights  adjudicated. 
Ihtd. 

5.  The  original  jurisdiction  of  this 
court  does  not  extend  to  the  case  of  a 
petition  by  a  private  individual,  for  a 

.  labeas  corpus  to  bring  up  the  body  of 
his  infant  daughter  alleged  to  be  un- 
lawfully detained  from  him.  Ex  parte 
Barry,  65. 

6.  Where  the  plaintiff  in  the  court 
below  claims  $2000  or  more,  and  the 
ruling  of  the  court  is  for  a  less  sum,  he 
is  entitled  to  a  writ  of  error.  Knapp  ▼. 
Banks,  73. 

7.  But  the  defendant  is  not  enti- 
tled to  such  writ  where  the  judgment 
aftainst  him  is  for  a  less  sum  than 
$2000  at  the  time  of  the  rendition 
thereof.     Ibid. 

8.  A  statute  of  Mississippi  allows 
rait  to  be  brought  against  the  maker 
and  payee  jointly,  of  a  promissory  note, 
by  the  indorsee.  Dromgoole  v.  Far- 
fners  and  Mechanics  Bank  ofMississip- 
p»,241. 

9.  But  an  action  of  this  kind  can- 
Dot  be  maintained  in  the  courts  of  the 


United  States,  although  the  plaintiff  re-* 
sides    in   another   slate,   provided    the 
maker  and   payee  both  reside  in  Mis- 
sissippi.    Und. 

10.  By  a  law  of  Michigan,  passed 
in  1818,  the  county  courts  had  power, 
under  certain  circumstances,  to  order 
the  sale  oi  the  real  estate  of  a  deceased 
person  for  the  payment  of  debts  and 
legacies.  It  was  for  that  court  to  de- 
cide upon  the  existence  of  the  facts 
which  gave  jurisdiction  ;  and  the  ex- 
ercise of  the  jurisdiction  warrants  the 
presumption  that  the  facts  which  were 
necessary  to  be  proved  were  proved. 
Gngnon^s  Lessee  v.  Astor,  319. 

11.  A  distinction  exists  between 
courts  of  limited  and  of  general  juris- 
diction :  in  the  former  the  record  must 
show  that  the  jurisdiction  was  right- 
fully exercised :  in  the  latter  it  will  be 
presumed  that  it  existed,^ where  the 
record  is  silent.     Ibid. 

12.  This  court  has  jurisdiction,  un- 
der the  twenty-fifth  section  of  the  judi- 
ciary act,  in  a  Missouri  land  cadse, 
where  the  title  is  not  to  be  determined 
by  Spanish  laws  alone,  but  where  the 
construction  of  an  act  of  congress  is 
involved  to  sustain  the  title.  Chouteau 
V.  Eckhart,  344. 

13.  This  CQurt  has  not  the  power  so 
to  alter  a  former  mandate  of  the  court 
as  to  direct  lands  in  Florida,  which  had 
not  been  offered  for  sale,  under  the 
president's  proclamation,  to  be  included 
within  a  survey,  as  well  as  those  lands 
which  had  been  so  offered*  Ex  parte 
Sibbald,  A55, 

14.  A  citizen  of  one  state  can  sue  a 
corporation  which  has  been  created  by, 
and  transacts  its  business  in,  another 
state  (the  suit  being  brought  in  the 
latter  state),  although  some  of  the  mem- 
bers of  the  corporation  are  not  citizens 
of  the  state  in  u  hich  the  suit  is  brought, 
and  although  the  state  itself  may  be  a 
member  of  the  corporation.  Louisville, 
Cincinnati  and  Charleston  Railroad  Com- 
pany V.  Let  son,  497. 

15.  A  corporation  created  by,  and 
transacting  business  in  a  state,  is  to  be 
deemed  an  inhabitant  of  the  state,  ca- 
pable of  being  treated  as  a  citizen  for 
all  purposes  of  suing  and  being  sued : 
and  an  averment  of  the  fact  of  its  crea- 
tion and  the  place  of  its  residence  is 
sufficient  to  give  the  circuit  courts  juris- 
tion.    Ibid. 
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JURY. 

The  question,  whether  or  not  the 
guarantor  had  sufficient  notice  of  the 
failure  of  the  principals  to  pay  the  debt, 
is  a  question  of  fact  for  the  jury. 
Lawrence  v.  McCalmorU,  427. 

2.  It  becomes  a  question  of  law 
whether  due  diligence  has  or  has  not 
been  used,  with  regard  to  the  collec- 
tion of  a  bill  of  exchange,  whenever 
the  facts  are  ascertained ;  and  therefore 
there  is  no  error  in  the  direction  of  a 
court  to  a  jury  that  they  should  infer 
due  diligence  from  certain  facts,  where 
those  facts,  if  found  by  the  jury, 
amounted,  in  the  opinion  of  the  court, 
to  due  diligence.     R/tett  v.  Poe^  457. 

3.  The  exact  time  of  the  birth  of  a 
petitioner  for  freedom  is  a  fact  for  the 
jury  ;  and  a  prayer  to  the  court  which 
would  have  excluded  the  consideration 
of  that  fact  was  properly  refused.  Ad- 
ams y.  Roberts,  486. 

LA.KDS,  PUBLIC. 

The  tract  of  country  lying  on  the 
west  of  the  Tennessee  river  was  not 
Cherokee  country,  in  1779,  but  was  lia- 
ble to  be  taken  up,  under  the  laws  of 
Virginia,  as  waste  and  unappropriated 
land.     Porterfield  v.  Clark,  76. 

2.  The  Kentucky  act  of  1809  ap- 
plied to  the  Chickasaw  country  on  the 
west  of  the  Tennessee  river  as  far  as 
treaties  would  permit;  and  upon  the 
extinguishment  of  the  Indian  title,  this 
act,  together  with  all  the  other  laws, 
was  extended  over  the  country.     Ibid, 

3.  A  confirmation  of  a  graht  of  land 
in  Missouri,  under  the  act  of  1836,  to 
the  original  claimant  and  his  legal  rep- 
resentatives, inures,  by  way  of  estoppel, 
to  his  assignee.  Stoddart  v.  Chambers, 
284. 

4.  To  bring  a  case  within  the  second 
section  of  the  act  of  1836,  so  as  to 
avoid  a  confirmation,  the  opposing  loca- 
tion must  be  shown  to  have  been  made 
under  a  Uw  of  the  United  States. 
Ihd, 

6.  The  holder  of  a  New  Madrid  cer- 
tificate had  a  right  to  locate  it  only  on 
public  lands  which  had  been  authorized 
to  be  sold.  If  it  was  located  on  lands 
which  were  reserved  from  sale  at  the 
time  of  issuing  the  patent,  the  patent  is 
void.     Ibid. 

6.  There  was  no  reservation  from 
sale  of  the  land  claimed  under  a  French 


or  Spanish  title  between  May,  1829, 
and  July,  1832.  A  location  under  a 
New  Madrid  certificate,  upon  any  land 
claimed  under  a  French  or  Spanish 
title,  not  otherwise  reserved,  made  in 
this  interval,  would  have  been  good. 
Ibid. 

7.  If  two  patents  be  issued  by  the 
United  States  for  the  same  land,  and 
the  first  in  date  be  obtained  fraudu- 
lently or  against  law,  it  does  not  carry 
the  legal  title.    Ibid. 

8.  A  patent  is  a  mere  ministerial 
act,  and  if  it  be  issued  for  land  reserved 
from  sale  by  law,  it  is  void.     Ibid.. 

9.  A  title  to  land  becomes  a  legal 
title  when  a  claim  is  confirmed  by  con- 
gress. Such  confirmation  is  a  higher 
evidence  of  title  than  a  patent,  because 
it  is  a  direct  grant  of  the  fee,  which  had 
been  previously  in  the  United  States. 
Grignon^s  Lessee  v.  Astor,  319. 

10.  The  obligation  of  perfecting  titles 
under  Spanish  concessions,  which  was 
assumed  by  the  United  States  in  the 
Louisiana  treaty,  was  a  political  obli- 
gation, to  be  carried  out  by  the  legis- 
lative department  of  the  government. 
Congress,  in  confirming  or  rejecting 
claims,  acted  as  the  successor  of  the 
intendant-general ;  and  both  exercised, 
in  this  respect,  a  portion  of  sovereign 
power.     Chouteau  v.  Eckhart,  345. 

1 1 .  The  act  of  congress,  passed  on 
the  13th  of  June,  1812,  confirming  the 
titles  and  claims  of  certain  towns  and 
villages  to  village  lots  and  commons, 
gave  a  title  which  is  paramount  to  a 
title  held  under  an  old  Spanish  conces- 
sion, confirmed  by  congress  in   1836. 

Ibid.  ' 

12.  This  court  has  not  the  power  so 
to  alter  a  former  mandate  of  the  court, 
as  to  direct  lands  in  Florida,  which  had 
not  been  ofifered  for  sale  under  the 
president's  proclamation,  to  be  included 
within  a  survey,  as  well  as  those  lands 
which  had  been  so  offered.  Ex  parte 
Sibbald,  455. 

13.  Where  a  treaty  with  the  Indians 
provides  that  reservations  of  land  shall 
be  made  for  two  different  classes  of  per- 
sons, and  that  the  president  shall  have 
the  power  to  make  selections  for  the  or- 
phan children  of  the  Indians,  he  cannot 
select  a  reservation  made  by  any  of  the 
two  classes  first  mentioned.  Sally  Lor 
diga  V.  Roland  et  al.  681. 

14.  A  grandmother,  living  with  her 
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grandcbildrea,  is  the  head  of  ft  family, 
and  entitled  to  a  reservation ;  and  if  the 
president  selects  this  reservation,  his  act 
is  a  ntUity.     Ibid. 

15.  It  is  the  settled  doctrine  of  the 
judicial  department  of  the  government 
that  the  treaty  of  1819  with  Spain  ceded 
to  the  United  States  no  territory  west 
of  the  river  Perdido.  It  had  already 
been  acquired  under  the  Louisiana  trea- 
ty.    Pollard's  Lessee  v.  Files ^  691. 

16.  In  the  interval  between  the 
Louisiana  treaty  and  the  time  when  the 
United  States  took  possession  of  the 
country  west  of  the  Perdido,  the  Span- 
ish .government  had  the  right  to  grant 
permits  to  settle  and  improve  by  culti- 
vation, or  to  authorize  the  erection  of 
establishments  for  mechanical  purposes. 
Ibid. 

17.  These  incipient  concessions  were 
not  disregarded  by  congress,  but  are  re- 
cognized in  the  acts  of  1804,  1812,  and 
1319  ;  and,  as  claims,  are  within  the  act 
of  1824.     Ibid. 

18.  That  act  (of  1824)  gave  a  title 
to  the  owners  of  old  water-Tots,  in  Mo- 
bile, only  where  an  improvement  was 
made  on  the  east  side  of  Water  street, 
and  made  by  the  proprietor  of  the  lot 
OD  the  west  side  of  that  street.  Such 
person  could  not  claim  as  riparian  pro- 
prietor, or  where  his  lot  had  a  definite 
limit  on  the  east.    Ibid. 

LIEN. 

A  lien  cannot  arise,  where,  from  the 
nature  of  the  contract  between  the  par- 
ties, it  would  be  inconsistent  with  the 
express  terms  or  the  clear  intent  of  the 
contract.     Randal  v.  Brovon,  406. 

LIMITATIONS. 

The  courts  in  Kentucky  having  de- 
cided that  an  entry  was  required  to  give 
title  on  a  military  warrant,  this  court 
decides  that  the  legislative  grant  of  Vir- 
ginia to  her  officers  and  soldiers  would 
not,  of  itself,  prevent  the  statute  of 
limitations  of  Kentucky  from  attaching. 
Porterfield  v.  darkj  76. 

MARYLAND. 

Under  a  statute  of  Maryland,  passed 
in  1785,  the  chancellor  can  decree  a 
sale  of  land  upon  the  application  of 
only  a  part  of  the  heirs  interested ;  knd 
tt  be  had  jurisdiction,  the  record  must 
be  received  as  conclusive  of  the  rights 


adjudicated.     Shriver's  Lessee  v.  Lynn, 
43. 

2.  The  decree  of  the  chancellor  must 
be  construed  to  conform  to  the  sale 
prayed  for  in  the  petition,  and  author- 
ized by  the  will;  and  a  sale  beyond 
that  is  not  rendered  vaUd  by  a  final  rati- 
fication.   Ibid. 

MISSISSIPPI. 

Statutes  of  Mississippi  construed. 
McNuU  V.  Bland,  9 ;  Gwin  v.  Breed- 
love,29. 

NEGROES   AND   SLAVES. 

An  inhabitant  of  Washington  county, 
in  the  district  of  Columbia,  cannot  pur- 
chase a  slave  in  Alexandria  county,  and 
carry  him  into  Washington  county  fur 
sale.  If  he  does,  the  slave  will  become 
entitled  to  his  freedom.  Rhodes  v.  Bell, 
397. 

2.  When  the  record  does  not  show 
whether  or  not  the  two  attesting  wit- 
nesses to  a  deed  of  manumission  in  Vir- 
ginia were  present  in  court  at  the  time 
when  the  grantor  acknowledged  it,  and 
the  deed  itself  is  forty  years  old,  it 
would  bQ, error  in  the  court  to  instruct 
the  jury  th^t  the  petitioner  was  not  en- 
titled to  freedom.  Adams  v.  Roberts, 
486. 

3.  The  exact  time  of  the  birth  of 
the  petitioner  was  a  fact  for  the  jury  : 
and  a  prayer  to  the  court  which  would 
have  excluded  the  consideration  of  that 
fact  was  properly  refused.    Ibid. 

PARTNERSHIP. 

Although,  by  the  general  rule  of  law, 
every  partnership  is  dissolved  by  the 
death  of  one  of  the  partners,  where  the 
articles  of  co-partnership  do  not  stipu-  , 
late  otherwise,  yet  either  one  may,  by 
his  will,  provide  for  the  continuance  of 
the  partnership  after  his  death ;  and  in 
making  this  provision  he  may  bind  his 
whole  estate  or  onl^  that  portion  of  it 
already  embarked  m  the  partnership. 
Burwell  v.  Cawood  et  al,  660. 

2.  But  it  will  require  the  most  clear 
and  unambiguous  language,  demonstra- 
ting in  the  most  positive  manner  that 
the  testator  intended  to  make  his  gen- 
eral assets  liable'for  all  debts  contracted 
in  the  continued  trade  after  his  death, 
to  justfy  the  court  in  arriving  at  such 
a  conclusion.     Ibid. 

3.  A  jury  cannot,  as  a  matter  of 
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direction  from  the  court,  presume  the 
existence  of  a  deed  from  one  of  the 
members  of  a  firm  to  the  firm,  upon 
secondary  evidence  that  from  the  books 
of  the  partnership  it  appeared  that  vari- 
ous acts  of  ownership  over  the  property 
were  exercised  l^  the  firm.  Hanson  et 
al,  V.  Eustace's  Lessee,  653. 

PENNSYLVANIA. 

The  jurisdiction  of  chancery  over 
charitable  devises,  as  it  existed  in  Eng- 
land, prior  to  the  statute  43  Elizabeth, 
was  part  of  the  common  law  in  force  in 
Pennsylvania,  although  no  court  having 
equity  powers  existed  capable  of  en- 
forcing such  trusts.  Vidal  v.  Girard^s 
Executors,  127. 

PIRACY    AND   PIRATICAL    ACTS. 

Under  the  act  of  congress  of  1819, 
any  armed  vessel  may  be  seized  which 
shall  have  attempted  or  committed  any 
piratical  aggression,  &c.,  and  the  pro- 
ceeds of  the  vessel,  when  sold,  divided 
between  the  United  Slates  and  the  cap- 
tors, at  the  discretion  of  the  court. 
Harmony  et  al,  y.  The  United  States, 
210. 

2.  It  is  no  matter  whether  the  vessel 
be  armed  for  offence  or  defence,  pro- 
vided she  commits  the  unlawful  acts 
specified .     Ibid. 

3.-  To  bring  a  vessel  within  the  act, 
it  is  not  necessary  that  there  should  be 
either  actual  plunder  or  an  intent  to 
plunder  ;  if  the  act  be  committed  from 
hatred ,  or  an  abuse  of  power,  or  a  spirit 
of  mischief,  it  is  sufficienu    Ibid, 

4.  The  word  **  piratical  "  in  the  act 
is  not  to  be  limited  in  its  construction  to 
such  acts  as  by  the  laws  of  nations  are 
denominated  piracy,  but  includes  such 
as  pirates  are  in  the  habit  of  committing. 
Ibid. 

5.  A  piratical  aggression,  search, 
restraint,  or  seizure,  is  as  much  within 
the  act  as  a  piratical  depredation.    Jbid, 

6.  The  innocence  or  ignorance  on 
the  part  of  the  owner  of  these  prohibited 
acts  will  not  exempt  the  vessel  from 
condemnation.     Ibid. 

7.  The  condemnation  of  the  cargo 
is  not  authorized  by  the  act  of  1819. 
Neither  does  the  law  of  nations  re- 
quire the  condemnation  of  the  cargo 
for  petty  offences,  unless  the  owner 
thereof  cooperates  in,  and  authorizes, 
the  unlawful  act.    An  exception  exbts 


in  the  enforcement  of  belligerent  rights. 
Ibid, 

8.  Where  the  innocence  of  the  own- 
ers was  established,  it  was  proper  to 
throw  the  costs  upon  the  vessel  which 
was  condemned,  to  the  exclusion  of  the 
cargo  which  was  liberated.     IbtsL 

PRACTICE. 

An  appeal  bond  given  to  the  people 
or  to  the  relator  is  good,  and,  if  for- 
feited, may  be  sued  upon  by  either. 
Spalding  V.  The  People  of  New  York,66. 

2.  Where  the  plaintiff*  in  the  court 
below  claims  $2000  or  more,  and  the 
ruling  of  the  court  is  for  a  less  sum,  he 
is  entitled  to  a  writ  of  error.  Knapp  v. 
Banks,  73. 

3.  But  the  defendant  is  not  entitled 
to  such  writ  where  the  judgment  against 
him  i^  for  a  less  sum  than  $2000  at  the 
time  of  the  rendition  thereof.     Ibid. 

4.  An  execution  issued  in  the  coort 
below,  after  a  writ  of  error  has  been 
sued  out,  a  bond  given,  and  a  citation 
issued  all  in  due  time,  may  be  quashed 
either  in  the  court  below,  or  this  court, 
these  things  operating  as  a  stay  of  exe- 
cution. Stockton  and  Moore  v.  Bishop, 
74. 

6.  A  title  may  be  tried  in  Virginia, 
Kentucky,  and  Tennessee,  as  effectu- 
ally upon  a  caveat  as  in  any  other 
mode  :  and  the  parties,  as  also  those 
claiming  under  them,  are  estopped  by 
the  decision.     Porter  field  v.  Ciarky  76. 

6.  No  appeal  lies  from  the  refusal 
of  the  court  below  to  open  a  former  de- 
cree.    BrockettY.  Brockett,  238. 

7.  But  if  the  court  entertains  a  pe- 
tition to  open  a  decree,  the  time  limited 
for  an  appeal  does  not  begin  to  run  un- 
til the  refusal  to  open  it,  the  same  term 
continuing.     Ibid, 

8.  When  an  appeal  is  prayed  in 
open  court,  no  citation  is  necessary. 
Ibid. 

9.  A  marshal  has  no  right  to  re- 
ceive bank  notes  in  discharge  of  an 
execution,  unless  authorized  to  do  so 
by  the  plaintiff".  Grijin  v.  Thompson^ 
244. 

10.  If  the  marshal  does  receive  such 
papers,  the  court,  in  the  exercise  of  its 
power  to  correct  the  irregularities  of  its 
officers,  will  refuse  a  motion  of  the  de- 
fendant to  have  satisfaction  entered  on 
the  judgment,  and  refuse  also  to  quash 
a  second  fieri  facias.    Ibid, 
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11.  If  the  marshal  i^Bceives  hank 
notes  in  the  discharge  of  an  execution, 
and  the  plaintiff  sanctions  it  either  ex- 
pressedly  or  impliedly,  he  is  bound  by 
it,  and  a  motion  to  quash  the  return 
ought  to  be  refused.  Buckhennon  et 
«/.  ▼.  Tinntn,  258. 

12.  A  court  may  strike  out  an  order 
arresting  a  judgment,  and  may  suffer 
the  Terdict  to  be  amended  within  a  rea- 
sonable time.  Mathesori^s  Administra- 
tors ▼.  Grant^s  Adminisirator,  263. 

13.  The  necessity  of  a  profert  of 
letters  of  administration  depends  upon 
the  local  laws  of  a  state.     Ibid. 

14.  Where  the  declaration  alleges  a 
partnership,  and  the  jury  find  a  general 
▼erdict,  they  must  be  presumed  to  have 
found  that  fact ;  and  proof  that  the  chose 
in  action  was  indorsed  in  blank  is  suffi- 
cient to  sustain  a  declaration  counting 
upon  an  administration.  The  plaintiff* 
has  a  right  to  elect  the  character  in 
which  he  sues.    Ibid, 

15.  A  question  of  amendment  of  the 
declaration  is  a  question  for  the  discre- 
tion of  the  court  below.    Ibid, 

16.  An  action  for  money  had  and 
received  will  lie,  when  brought  by  lot- 
tery contractors,  against  a  person  who 
has  caused  a  ticket  to  be  fraudulently 
drawn  as  a  prize.  Catts  v.  Plialen  and 
Morris,  376. 

17.  The  distinction  between  writs 
•f  error  and  appeals  cannot  be  over- 
thrown by  an  agreement  of  counsel  in 
the  court  below,  that  all  the  evidence 
in  the  cause  shall  be  introduced  and 
eoDsidered  as  a  statement  of  facts.  Mi- 
nor and  wife  v.  Tillotson,  392. 

18.  Wnere  there  are  two  defend- 
antB,  and  one  of  them  dies  afler  the 
commencement  of  the  term  of  the  su- 
preme court,  judgment  may  be  entered 
against  both  as  of  a  day  prior  to  the 
death,  nunc  pro  tunc.  If  the  death 
shall  have  occurred  before  the  com- 
nteocement  of  the  term,  and  the  cause 
of  action  survives,  judgment  will  be  en- 
tered against  the  survivor  upon  a  sug- 
gestion on  the  record  of  the  death. 
McNuU  V.  Bland,  28. 

19.  Where  the  circuit  court,  by  a 
rale,  adopts  the  process  pointed  out  by 
a  state  law,  there  must  be  no  essential 
▼ariance  between  them.  Such  a  vari- 
tooe  is  a  new  rule,  unknown  to  any  act 
of  congress  or  the  state  law  profess- 
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edly  adopted.  McCracken  v.  Hayward, 
608. 

20.  A  refusal  to  produce  books  and 
papers  under  a  notice  lays  the  founda- 
tion for  the  introduction  of  secondary 
evidence  of  their  contents,  but  affords 
neither  presumptive  nor  prima  fade  evi- 
dence 01  the  fact  sought  to  be  proved 
by  them.  Hanson  et  al,  v.  Eustace*s 
Lessee,  653. 

81.  A  Jury  cannot,  as  a  matter  of 
direction  from  the  court,  presume  the 
existence  of  a  deed  from  one  of  the 
members  of  a  firm  to  the  firm,  upon  se- 
condary evidence  that  from  the  books  of 
the  partnership  it  appeared  that  various 
acts  of  ownership  over  the  property 
were  exercised  by  the  firm.    Ibid. 

22.  Nor  are  the  jury  at  liberty,  in 
such  a  case,  to  consider  a  refusal  to  fur- 
nish books  and  papers  as  one  of  the 
reasons  upon  which  to  presume  a  deed ; 
and  an  instruction  from  the  court,  which 

Sermits  them  to  do  so,  is  erroneous. 
bid. 

TITLE. 

A  title  may  be  tried  in  Virginia,  Ken- 
tocky,  and  Tennessee,  upon  a  caveat, 
Porterfield  v.  Qark,  76. 

2.  A  deed  of  land  in  Missouri,  in 
1804,  attested  by  two  witnesses,  pur- 
porting to  have  been  executed  in  the 
presence  of  a  syndic,  presented  to  the 
commissioners  of  the  United  States  in 

1811,  and  again  brougfht  forward  as 
the  foundation  of  a  claim  before  the 
commissioner  in  1835,  must  be  con- 
sidered as  evidence  for  a  jury.  Stod- 
dart  V.  Chambers,  284. 

3.  A  confirmation  under  the  act  of 
1836,  to  the  original  claimant  and  his 
legal  representatives,  inured  by  way  of 
estoppel  to  his  assignee.    Ibid. 

4.  A  title  to  land  becomes  a  legal 
title  when  a  claim  is  confirmed  by  con- 
gress. Such  confirmation  is  a  higher 
evidence  of  title  than  a  patent,  because 
it  is  a  direct  grant  of  the  fee,  which  had 
been  previously  in  the  United  States. 
Grignon*s  Lessee  v.  Astor, 

5.  The  act  of  congress,  passed  in 

1812,  confirming  the  claims  of  certain 
towns  and  villages  to  village  lots  and 
commons,  gave  a  title  which  is  para- 
mount to  a  title  held  under  an  old 
Spanish  concession,' confirmed  by  con- 
gress in  1836.  Otouieau  v.  Eckhard, 
345. 

38 


Digitized  by  VjOOQ IC 


(  298  ) 


Notke0  of  HUm  Book0. 


Report  or  the  Trial  or  Abner  Ro- 
gers, Jr.,  indicted  for  tbe  Mur- 
der OF  Charles  Lincoln,  Jr.  late 
Warden  of  the  Massachusetts 
State  Prison.  Before  the  Su- 
preme Judicial  Court  of  Massachu- 
setts ;  holden  at  Boston,  on  Tuesday, 
January  30,  1844.  By  George  Ty- 
ler BiGELOw  and  George  Bemis, 
Esqrs.,  counsel  for  the  defendant. 
Boston  :  Little  &  Brown.  1844.  pp. 
286. 

This  trial,  in  its  bearing  upon  the 
medical  jurisprudence  of  insanity,  was 
one  of  the  most  important  and  interest- 
ing that  has  recently  taken  place.  The 
prisoner  was  a  convict  in  the  Massa- 
chusetts state  prison.  A  short  time 
before  he  was  to  have  been  discharged  , 
he  suddenly  seized  a  knife  in  one  of 
the  workshops  and  stabbed  the  warden 
in  the  neck,  causing  his  death  imme- 
diately. The  prisoner  was  a  bad  man 
in  all  respects,  and  had  maintained  that 
character  from  his  youth  up.  In  1833, 
ho  was  sentenced  to  two  years'  hard 
labor  in  the  prison  for  having  a  coun- 
terfeit bank  bill  in  his  possession ;  and 
in  1838,  he  was  again  sentenced  to  five 
years  hard  labor  in  the  state  prison  for 
breaking  and  entering  a  shop.  In  1843, 
he  was  sentenced  as  a  **  second  comer/' 
under  these  two  sentences,  to  six 
months  additional  imprisonment,  which 
last  sentence  he  was  undergoing  at  the 
time  of  this  homicide.  He  was  often 
punished  in  prison,  sometimes  With 
much  severity.  His  conduct  had  fre- 
quently been  singular,  but  was  attrib- 
uted to  the  natural  depravity  of  his 
heart  rather  tlian  any  extraordinary 
mental  disease ;   and,  on  the  very  day 


of  the  murder,  he  had  applied  for  med- 
icine at  the  prison  hospital,  but  the 
physician,  supposing  his  object  was  to 
get  rid  of  work,  without  making  any 
particular  examination  of  his  case,  or- 
dered him  back  to  labor.  He  sus- 
pected him  of  being  an  onanist,  and 
thought  that  constant  occupation  was 
the  most  desirable  thing  for  him. 

Under  these  circumstances,  Bogers 
was  brought  to  trial.  The  defence  of 
insanity  was  at  first  regarded  as  the 
invention  of  the  prisoner's  friends,  and 
his  counsel  at  the  trial  obviously  labor- 
ed under  the  prejudice  that  this  defence 
has  recently  excited.  Having  attended 
the  first  trial,  we  thought  the  defence 
was  well  made  oat,  and  although  the 
jury  were  unable  to  agree  on  a  verdict, 
we  could  not  but  regard  it  as  the  efiect 
of  a  kind  of  reaction  and  prejudice 
which  had  received  strength  from  cer- 
tain trials  in  New  York  and  Philadel- 
phia, where  it  is  supposed  to  have  been 
abused.  At  the  second  trial  the  evi- 
dence on  both  sides  was  stronger,  but 
on  the  part  of  the  prisoner  it  seemed  to 
preponderate,  and  he  was  acquitted. 
He  was  sent  to  the  insane  hospital  at 
Worcester,  where  his  death  soon  took 
place  by  his  own  act,  under  circum- 
stances that  did  not  entirely  clear  up  all 
doubt  in  the  minds  of  those  who  enter- 
tained them. 

We  purposely  abstain  from  any  fur- 
ther account  of  the  facts  in  this  trial,  as 
we  hope  to  be  able  hereafter  to  review 
the  case  at  length.  We  are  glad  to 
see  a  report  of  it  prepared  with  so  much 
care  and  so  well  executed  in  all  re- 
spects. It  will  be  regarded  as  a  lead- 
ing case  upon  this  interesting  branch  of 
the  law,  and  should  find  a  place  in  tbe 
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library  of  every  lawyer.  It  was  con- 
ducted with  great  ability  on  both  sides. 
The  charj^e  of  Mr.  Chief  Justice  Shaw 
was  elab9rate,  comprehensive  and  clear. 
In  the  arguments  of  counsel,  the  whole 
law  relating  to  the  medical -jurispru< 
dence  of  insanity  was  carefully  dis- 
cussed, and  we  recollect  of  no  trial 
where  the  true  doctrines  on  this  sub- 
ject have  been  more  clearly  stated,  or 
more  eloquently  urged  than  they  were 
on  this  occasion  by  the  counsel  for  the 
defendant.  The  argument  of  Mr.  Par- 
ker, for  the  government,  was,  (as  all 
who  know  him  might  expect  it  would 
be,)  vigoroB^,  strong  and  acute.  It  is, 
moreover,  as  reported  in  this  volume,  a 
perfect  hkeness.  **  We  should  have 
known  it,"  as  the  saying  is,  '*  in 
France."  We  ean  scarcely  imagine  a 
ease  in  which  "  Mr.  Attorney  "  would 
exert  himself  more  earnestly  than  the 
present,  for  his  whole  feehngs  as  well 
ts  his  convictions  must  have  been 
against  the  prisoner. 

Mr.  Parker  has  for  many  years  been 
the  only  prosecuting  officer  in  Boston, 
and  is  well  known  to  all  of  our  readers 
in  this  vicinity.  For  those  who  have 
never  seen  him  we  may  be  pardoned  a 
slight  description.  Imagine  a  tall,  slen- 
der man,  of  erect  mien  and  gray  hair. 
An  iron  visage  lighted  up  by  an  eye  of 
great  brightness,  and  a  general  appeaiv 
aoce  of  intense  acuteness.  His  utter- 
ance is  very  rapid  ;  his  voice  sharp  and 
clear;  his  manner  rather  ungraceful, 
and  his  chief,  if  not  his  only  gesture, 
a  quick  up-and-down  movement  of  the 
right  arm.  He  seldom  takes  any  notes ; 
never  with  much  fulness.  In  address- 
ing the  jury,  no  point  of  importance 
escapes  him,  but  he  devotes  his  main 

I  effort  to  some  few  prominent  facts  with 
a  kind  of  sledge-hammer  force  and  en- 
ergy, that  for  the  time  seem  to  carry  all 

(  before  him.  His  industry  is  prover- 
bial ;  his  capacity  to  throw  off*  business 
truly  wonderful,  and  he  sustains,  un- 
aided and  alone,  the  whole  business  of 
criminal  proisecution  in  Boston.  We 
jjave  heard  that  he  never  urges  an 
indictment  before  the  grand  jury,  but 
when  one  is  found,  his  whole  aim  ap- 
pears to  be  to  obtain  a  conviction  ;  and 
be  seems  to  try  all  cases  with  equal 
*^l.    Whether  the  prisoner  is  charged 

I  Willi  selling  liquor  without  a  license, 
vitli  stealing  from  a  shop,  or  with  mur- 


der, it  is  all  one  to  him.  Nor  does  the 
array  of  counsel  affect  him,  having  to 
all  appearance  but  little  care  whether  his 
opponent  is  Mr.  Webster,  Mr.  Fletcher, 
or  some  callow  lawyerling,  who  is 
trying  his  wings  for  the  first  time,  to 
the  manifest  danger  of  a  poor  wretch 
in  the  prisoners'  box. 

Now,  imagine  such  a  lawyer  as  Mr. 
Parker  prosecuting  the  prisoner  for  a 
murder,  committed  under  the  circum- 
stances which  we  have  stated  above. 
Conceive  of  the  real,  unaffected  con- 
tempt which  he  must  feel  for  the  de- 
fence of  insanity  in  such  a  case.  Con- 
sider the  slight  estimate  in  which  an 
old  common-law  lawyer  like  him,  with 
his  head  full  of  Hale,  Foster,  and  Coke, 
must  hold  a  line  of  defence  which 
went  back  to  the  history  of  the  prisoner, 
his  family,  his  hereditary  predisposi- 
tions, his  bodily  health,  with  an  array 
of  authorities  like  Esquirol^  Marc,  and 
Georget.  And  yet  there  was  such 
strength  in  the  defendant's  case,  sus- 
tained as  it  was  by  the  ablest  writers 
on  insanity  and  the  positive  testi^iony 
of  distinguished  physicians,  that  the 
prosecuting  officer,  at  the  second  trial, 
evidently  felt  the  ground  moving  from 
under  his  feet ;  and,  while  battling  the; 
whole  course  of  defence  as  best  he 
might,  he  occasionally  went  pellmell 
at  the  prejudices  of  the  jury,  where  his 
chief  strength  lay,  and  appealed  to 
them  with  a  zeal  which  was  more  cred- 
itable to  his  ability  than  becoming  his 
position  as  a  prosecutor.  **  Is  it  safe,"* 
he  exclaims,  **  in  so  dreadful  a  case  as 
this  is,  to  let  a  man  off  because  he  had 
some  shrewdness  and  some  low  cun- 
ning to  devise  a  silly  fable  and  stick  to 
it  ?  a  pretence  not  proved  by  a  particle 
of  testimony,  but  only  by  his  saying  so, 
and  his  very  declarations  frequently 
contradicted  by  his  confessions  that  it 
was  aU  imaginary."  And  again  :  **  Was 
it  ever  heard  of  before  in  a  court  of  jus- 
tice, that  a  man  justified  a  murder  by 
saying,  I  fancied  such  and  such  a  thing  t 
and  that  his  word  only  was  taken  for 
proof?  How  easy  is  such  a  defence ! 
How  dangerous !  " 

At  the  same  time,  we  must  admit 
that  there  is  a  freshness,  a  vitality,  an 
energetic  diction,  a  directness  and  a 
force  in  this  argument,  that  must  have 
rendered  it  highly  dangerous  to  the  pris- 
oner. 
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Liability  or  Innkeepers.  —  The 
question  whether  innkeepers  are  re- 
sponsible to  the  same  extent  as  com- 
mon-carriers, is  yet  a  mooted  one 
among  elementary  writers.*  Our  law 
upon  this  subject  is  said  to  be  derived 
from  the  Roman,  and  it  may  be  well  to 
notice  what  degree  of  diligence  was 
required  of  innkeepera  by  this  ancient 
repository  of  learning  and  wisdom. 
The  Digest  holds  the  following  lan- 
guage :  "  The  Praetor  says,  if  mari- 
ners, inn  and  stable  keepers  do  not 
restore  what  they  ha?e  received  for 
safe-keeping,  I  will  give  judgment 
against  them.*'^  Ulpian,  in  comment- 
ing upon  this  passage,  says :  '*  This 
edict  is  extremely  useful,  as.  it  is  neces- 
sary to  confide  in  the  honesty  of  most 
of  these  people,  by  entrusting  property 
to  them.  And  it  must  not  be  thought 
that  the  law  is  hard  upon  them,  for 
they  are  at  liberty  to  receive  or  not ; 
and  unless  it  was  so  ordered,  an  op- 
portunity would  be  given  to  them,  to 
combine  with  thieves  against  their  em- 
ployers.' Everyone  is  bound  by  this 
edict,  although  the  thing  perished  with- 
out his  fault,  or,  the  damage  was  suf- 
fered, unless  it  happened  damnofatcdU^ 

As  illustrations  of  the  damnum  fa- 
tak^*  or  act  of  God,  the  civilians  ad- 


>  A  ootnmoD-carrier  is  liable  for  all  losses 
occasioned  by  an  armed  mob,  (not  being  pub- 
lic enemies,)  an  iao keeper  is  not  (as  it  should 
seem)  liable  for  such  a  loss.  Neithei^  is  he 
liable  (it  should  seem)  for  a  loss  by  robbery 
and  burglary  by  persons  from  without  the 
inn.    Story  on  Bailments,  §  472. 

*  Dig.  Lib.  8,  tit.  9. 
3  Ulp.  Lib.  14. 

*  Vide  Digest,  L.  50,  lit.  17.  L-  13,  tit.  6  ; 
Domat,  Lib.  1,  tit.  16:  1  Bell's  Com.  46  ; 
3  Partidas,  745 ;  2  Merlin,  858 ;  Yoet,  Lib. 
5,  tit.  0. 


duce  accidents  by  lightning,  inunda- 
tions, shipwrecks,  pirates,  earthquakes 
and  fire.  These  are  all  summed  up  in 
the  common  law  expressions,  act  of 
God,  or  public  enemies,  with  the  ex- 
ception of  a  loss  of  property  by  fire, 
which  is  not  oonsidered  in  our  law  as 
a  fois  tru^or  or  overwhelming  force.^ 
Whether  it  would  not  be  more  con- 
sistent with  justice  and  humanity,  to 
regard  a  loss  by  fire  ai|  overwhelming 
force,  does  not  concern  our  present 
inouiry. 

Innkeepers  are  regarded  as  inaarers 
of  the  property  of  their  guests,  and 
there  is  an  implied  contract  between 
them  and  the  public,  to  deliver  the 
gooda  entrusted  to  their  care,  or  re- 
spond in  damages  for  the  loss ;  and  in 
3  Dane's  Abridgment,  51,  this  implied 
contract  is  said  to  be  the  reason,  wl^ 
an  action  will  lie  against  an  innkeeper. 
The  moment  an  innkeeper  is  licensed 
and  hangs  out  his  sign,  it  is  equivalent 
to  saying  to  travellers,  I  take  upon  my- 
self the  responsibility  of  guaranteeing 
the  safety  of  your  baggage  for  a  certain 
premium,  and  that  is  the  fare  that  you 
the  public  are  to  pay  me  for  my  atten- 
tion and  risk.    In  Mason  v.  Thompson, 

1  Burton's  Law  of  Scotland,  240 ;  1  Term 
Rep.  27,  34 ;  1  Cranch,  359,  362 ;  6  Term 
Bep.  389.  It  is  also  held,  that  if  A  lights  a 
fire  in  the  open  field,  and  it  is  blown  into  B** 
close,  and  thereby  does  an  injury,  A  shall 
answer  for  the  damage.  Carthew.  425.  In 
Vaughan  v.  Menlove,  (Z  Bing.  N.  C.  468,) 
a  farmer  built  a  rick  of  hay  near  his  neigh- 
bor's honse,  which  was  consumed  in  cooae- 
Suence  of  the  spontaneous  combustion  of  the 
ay,  and  the  defendant  was  held,  liable  for 
the  loss.  See  also  28  Law  Magazine.  35S. 
These  authorities  abundantly  show  that  a 
loss  of  property  by  fire  does  not  faU  within 
the  excepted  cases  which  excuse  by  the  com- 
mon law. 
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(9  Pick.  280,)  it  it  said  by  Wilde,  J., 
that  aD  innkeeper  is  chargeable  for  the 
lo6B  of  his  guedt's  goods,  unless  it  was 
caused  by  the  act  of  God,  the  common 
enemy,  or  by  the  negligence  or  fault  of 
the  guest.     *'  Innkeepers,  as  well   as 
common-carriers,  are  regarded    as  in- 
surers of  the  property  committed    to 
their  care,  and  are  bound  to  make  resti- 
tutioD  for  any  injury  or  loss  not  caused 
by  the  excepted  cases."    In  Richmond 
T.  Smith,  (8  B.  &  0.  11,)  Lord  Ten- 
terden  held  the  same  doctrine,  and  re- 
marked,  that  the  situation  of  tl^e  land- 
tord  vras  precisely  analogous  to  that  of 
a  carrier.     Nelson,  Ch.  J.,  in  the  case 
ti(Mazuzan  ▼.  Mead,  (21  Wend.  285,) 
says,  The  liability  of  the  innkeeper  is 
strict,  and  doubtless  often  severe,  but 
BO  more  so  than  that  of  the  common 
carrier ;  both  are  considered  insurers  of 
the  goods  while  in  their  keeping.     In 
1  Teates,  35,  the  court  remarked:  On 
principles  of  law,  an  innkeeper  is  liable 
for  whaterer  is  deposited  in  his  house, 
and  this  on   grounds  of  the  soundest 
policy,  and  public  convenience.     Also, 
in  3  Dyer,  266,  a,  (note,)  it  is  said  : 
By  the  law  of  the  land,  a  common  inn- 
kee|)er  is  bound  to  warrant  the  goods 
of  his  guest,  and  cases  are'  here  cited 
from  several  of  the  oldest  authorities, 
tubstaotiatingr  this  position.    Le  Blanc, 
in  4  M.  &   Selw.  319,  says :  There 
can  be  no  doubt  as  to  the  liability  of  an 
innkeeper,  to  look  to  the  safekeeping  of 
every  person's  goods,  who  comes  to  his 
inn   as   a    guest.      These    authorities 
caused  Mr.  Justice  Story,  in  his  Com- 
mentaries on  Bailments,  ^  472,  to  hold 
the   following    language :   The  above 
doctrine  will  clearly  make  innkeepers 
liable  for  losses  by  robbery,  or  burglary , 
by  persons  from  without,  and  also  for 
losses  oc^sioned  by  rioters  and  mobs. 
The  learned  Judge,  in  the  section  above 
cited,  notwithstanding  these  decisions, 
■ecms  to  doubt,  whether  ifinkeepers  ard 
liable  or  not  to  the  same  extent  as  com- 
Dum-carriers,  and  we  are  \e(i  to  grope 
our  way  by  the  light  of  analogy  to 
other  branches  of  the  law,  and  the  sup- 
port of  the  authorities  that  have  been 
cited. 

An  innkeeper  voluntarily  assumes 
his  responsibility,  and  if  we  regard  it 
in  the  nature  of  a  contract,  he  must 
^ide  the  consequences.  It  is  a  well 
known  principle  of  contracts,  that  when 


a  party  of  his  own  ftee  will  assumes  a 
duty  or  charge,  he  is  bound  to  perform 
it,  notwithstanding  the  hardships  of  the 
case,  because  he  might  have  provided 
against  it.'  This  may  be  illustrated  by 
the  familiar  case  of  a  lessee,  who  is  lia- 
ble for  rent  for  the  time  he  covenants, 
though  the  house  be  accidentally  burned 
whilst  in  his  possession,  and  without 
his  fault,  and  this  upon  the  ground,  that 
fires  usually  arise  fkom  the  carelessness 
of  tenants,  which  it  is  the  policy  of  the 
law  to  restrain.'  If  the  tenant  wishes 
to  free  himself  from  liability,  exceptions 
to  fire  and  tempests  should  be  msuie  in 
the  covenant.  Even  the  destruction  of 
property  by  the  act  of  God,  will  not 
excuse  him,  unless  he  provides  in  his 
contract  against  it.'  There  are  also 
cases,  where  the  act  of  God  does  not 
exeuse  an  iAn  keeper  from  his  common 
law  responsibility,  (and  it  would  proba- 
bly be  the  same  with  carriers,)  such  as 
sickness  and  insanity.^ 

Comparing  the  implied  contract  of 
the  innkeeper,  by  the  above  analogy,  it 
seems  clear,  that  unless  he  advertises 
that  he  will  not  hold  himself  liable  in 
specified  cases,  he  must  abide  the  con- 
sequences of  the  loss  of  his  guest*s 
property,  though  it  may  have  been  pro* 
doced  by  causes  altogether  beyond  his 
control.  Cases  might  happen,  where 
his  dwelling  was  burned  or  destroyed 
by  a  mob,  and  then  his  extreme  liability 
would  seem  to  he  severe,  and  unjust, 
but  the  general  policy  of  the  law  is  to 
be  regarded,  rather  than  the  hardships 
which  it  might  produce  in  certain  in- 
stances. It  is  hard,  also,  for  a  guest 
to  lose  his  property  in  such  cases, 
when  he  reposes  the  utmost  confidence 
in  the  individual  who  ought  to  save  him 
harmless.  Is  the  situation  of  ian  inn* 
keeper  any  worse  than  that  of  a  com- 
mon-carrier, who  must  respond  to  the 
loss  of  goods  when  produced  by  a  fire 


>  1  Aleyne.  27 »  6  Term,  760 ;  8  Term 
269,  267. 

«  6  Mass.  R.  67. 

'  4  Taunt.  56;  18  Vesey,  116;  6  Bing. 
N.  C.  601 ;  3  Johnson,  44  ;  Co.  Lit.  63  a. 

*  Brookes's  Abr.  Action  sur  le  Cas.  tit« 
hostiier^  6  ;  Cro.  ^Mz.  622 ;  1  Viner's  Abrid. 
224,  action  as  to  ionkeepers,  D. :  Com.  Dig. 
aclioD  upon  the  case  for  negimence,  B.  : 
Roll's  Abridg.,  Action  sur  le  Cas.  I>.  2; 
Ori.  Br.  227. 
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or  a  mob  ?  *  Has  he  not  the  same  in- 
ducements to  conspire  with  robbers,  to 
burn  and  plunder  the  property  in  his 
possession  ?  It  is  upon  the  ground  of 
the  necessary  confidence  placed  in  such 
persons,  and  their  opportunities  to  be 
dishonest,  without  the  sufferer^s  having 
any  probable  proof  of  his  loss,  that  the 
law  holds  them  to  uncommon  liability. 

The  common  law  of  bailments  does 
not  apply  to  innkeepers,'  and  common- 
carriers,  but  their  responsibilities  are 
like  insurers,  or  men  who  contract  at 
all  hazards  to  guarantee  the  safety  of 
property,  unless  it  falls  within  the  pur- 
view of  the  excepted  cases.*  Carriers 
and  innkeepers  have  a  public  employ- 
ment,, and  they  know  very  well  the 
risks  and  responsibilities  that  they  as- 
sume. The  law  presumes  that  they 
undertake  to  guard,  protect  and  de- 
liver tbe  property  in  their  custody  to 
the  rightful  owner,  without  subtraction 
or  loss,  and  were  this  not  the  case,  we 
ask  what  safety  there  would  be  for 
consignors,  or  factors,  to  send  goods, 
or  for  travellers  to  risk  their  property 
in  the  hands  of  innkeepers,  who  are 
not  held  accountable  1  If  they  are  un- 
willing to  undergo  the  onerous  duties 
which  the  law  imposes,  let  them  limit 
their  responsibility,  by  informing  the 
public  what  risks  they  are  willing  to 
assume.  One  reason  urged  against 
holding  innkeepers  responsible  to  the 
same  extent  as  carriers,  is  that  the 
former  are  not  entrusted  with  as  large 
and  valuable  quantities  of  goods  as  the 
latter.  This  objection  is  more  specious 
than  real.  The  property  committed  to 
tbe  care  of  carriers,  is  usually  bulky, 
and  less  easily  abstracted  than  the  con- 
tents of  a  traveller's  bag.  Innkeepers 
have  equal  £icilities  for  robbing,  and 
colluding  with  thieves,  and  usually 
more  tempting  inducements  than  car- 
riers. All  attempts  to  separate  their 
liability,  seems  to  be  a  distinction  with- 
out a  difierence. 

From  the  dicta  of  the  various 
judges  that  have  been  cited,  and  from 
the  analogy  of  an  innkeeper's  situation 
to  that  of  a  common-carrier,  we  seem 


»  6  Tenn  R.  389 ;  Hob.  18. 
«  3  Dane's  Abridg.  47. 
>  1  Term,  27 ;  6  Bingham,  220 ;  4  Bur- 
row, 2300 ;  2  Kent,  597. 


to  be  warranted  in  concluding,  that  both 
are  equally  liable  for  the  loss  of  the 
property  of  their  employers,  though  de- 
stroyed by  accidental  fire,  rioters,  and 
mobs,  or  stolen  by  burglars. 

J.  o.  M. 

Conflict  of  Laws  in  New  Hamp- 
shire. A  conflict  of  laws,  or  rather  of 
decisions,  in  matters  of  bankruptcy, 
has  arisen  between  the  circuit  court  of 
the  United  States  for  the  first  circuit, 
and  the  superior  court  of  New  Hamp- 
shire. Our  readers  will  recollect,  that 
the  last  mentioned  tribunal,  in  the  case 
of  Kittredge  v.  Warren^  (ante,  77,)  did 
not  concur  in  the  views  of  Mr.  Justice 
Story,  in  Ex  parte  Foster,  (5  Law  Re- 
porter, 55,)  but  held,  that  an  attach- 
ment of  property  upon  mesne  process, 
hon&fide  made,  before  any  act  of  bank- 
ruptcy, or  petition  by  the  debtor,  was  a 
lien  or  security  upon  property,  valid  by 
the  laws  of  New  Hampshire ;  and  thus 
within  the  proviso  of  the  second  section 
of  the  bankrupt  act.  Judgment  was 
accordingly  rendered  in  that  case,  and 
execution  issued  against  th^  property 
attached,  notwithstanding  the  defendant 
was  a  bankrupt. 

In  the  Matter  of  Bellows  and  Peck, 
which  subsequently  came  before  the 
circuit  court  sitting  in  New  Hampshire, 
Story,  J.  reviewed  the  case  of  Kit- 
tredge  v.  Warren,  and  re-stated  and 
afiirmed  his  own  doctiine',  in  £r  parte 
Foster,  He  further  held,  that  where 
an  attachment  on  mesne  .process  was 
made,  and  the  defendant  subsequently 
obtained  his  discharge  in  bankruptcy, 
and  a  state  court  where  the  case  was 
pending  should,  as  in  the  case  of  Kit- 
tredge V.  Warren,  upon  a  demarrer, 
hold  the  discharge  invalid,  as  to  the 
property  attached,  it  would  be  the  duty 
of  the  district  court  to  grant  an  injuno* 
tion  against  the  creditor,  his  agent, 
attorneys,  and  the  sberiff  holding  the 
attached  property,  to  restrain  tbe  cred- 
itor from  proceeding  to  judgment,  or  if 
he  bad  proceeded  to  judgment  and  ex- 
ecution, to  restrain  the  sheriff  from 
levying  on  the  property  on  the  ezeca- 
tion  ;  and  if  the  property  had  been 
sold  by  the  sherifiT,  to  compel  him  to 
bring  the  proceeds  into  court.  The 
learned  judge  said  he  understood  that 
an  injunction  had  gone  against  the 
plain liifsy  in  the  various  suits  in  the 
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state  court  referred  to  in  the  petition, 
and  if  such  was  the  fact,  it  was  not 
competent  for  the  creditors  to  take  a 
single  step  in  their  suits  in  the  state 
court,  unless  under  the  direction  and 
order  of  the  district  court ;  for  other- 
wise it  would  be  a  breach  of  the  in- 
junction. 

The  matter  aeain  came  before  the 
superior  court  of  New  Hampshire,  at 
the  last  JuW  term,  in  Rockingham,  in 
the  case  of  Kiitredge  v.  Emerson.  The 
opinion  of  the  court  was  pronounced 
hj  Mr.  Chief  Justice  Parker,  and  that 
learned  judge  evidently  laid  himself  out 
in  the  matter  with  all  his  strength. 
The  whole  law  upon  this  subject  is 
discussed  with  great  care  and  elabora- 
tion, and  the  former  doctrine  of  the 
court  is  undoobtingly  affirmed.  They 
deny  the  right  of  the  courts  of  the 
United  States,  in  any  manner,  to  inter- 
fere and  stop  the  execution  of  the  final 
process  of  the  courts  of  that  state,  and 
they  intimate,  that  **  a  resort  to  coer- 
cive measures,  to  enforce  an  injunction, 
or  to  punish  a  disregard  of  it,  might 
possibly  not  be  entirely  safe,  for  those 
at  least  who  should  attempt  to  execute 
the  order. ' '  They  go  farther,  and  say  in 
conclusion,  that  in  order  to  prevent  mis- 
apprehension, and  guard  against  any 
danger  of  interference  between  them- 
selves and  the  courts  of  the  United  States 
in  that  and  similar  cases,  if  the  plaintiffs 
shall  ask  their  interference,  it  will  be 
their  duty  to  enjoin  and  prohibit  any 
person  from  attempting  to  procure  any 
process,  from  any  court  which  is  not 
acting  under  the  authority  of  that  state, 
with  a  view  to  prevent  the  entry  of 
judgments  in  such  suits,  or  to  prevent 
the  execution  of  the  final  process  is- 
sued upon  the  judgments,  when  ob- 
tained. 

Meanwhile  we  have  heard,  that  cer- 
tain plainti08,  who  have  attached  the 
property  of  bankrupts  in  New  Hamp- 
shire, and  who  retide  in  Massachusetts^ 
bave  been  enjoined,  in  Massachusetts, 
from  proceedinff  in  New  Hampshire,  in 
tccordance  with  the  opinion  of  the  cir^ 
cuit  court 

What  will  be  the  next  movement  in 
tbis  extraordinary  conflict  of  opinions 
and  practice,  it  is  impossible  to  say; 
but  the  matter  is  well  calculated  to  ex- 
cite an  interest  far  greater  than  con- 


cerns the  immediate  parties,  for  it  in- 
volves principles  of  the  highest  moment 
to  the  respectability  and  permanence  of 
ourjudicial  systems. 

The  report  of  Kittredge  v.  Emerson 
has  been  published.     It  makes  a  pam- 

f»hlet  of  more  than  fifty  solid  pages, 
t  it  is  impossible  for  us  to  insert  the 
whole  of  it  in  this  journal ;  but  we  shall 
publish  an  abstract  of  the  case  here- 
after.  However  much  we  may  differ 
from  the  doctrines  of  the  court,  no  one 
will  question  the  ability  with  which 
they  are  put  forth. 

Tfli  Post  Office  Decisions.  In 
relation  to  the  case  of  United  Slates 
V.  Kimball,  (ante,  p.  32,  160,)  a  cor- 
respondence has  recently  been  published 
between  Mr.  Justice  Story  and  the  Post- 
master-General. The  latter  g-enlle- 
man  addressed  a  note  to  the  former, 
enclosing  copies  of  the  New  York  Ex- 
press, newspaper,  (in  which  tjie  editors 
state  that  the  judge  had  decided  that 
the  acts  of  congress  prohibiting  private 
mails  were  unconstitutional,  &c.)  and 
wished '  for  authority  to  contradict  the 
statement.  The  answer  was  as  fol- 
lows: 

Camhridge,  Sept.  4,  1844. 

Sir  —  I  have  the  honor  to  acknowl- 
edge the  receipt  of  your  letter  of  the 
2d  instant,  this  morning.  I  had  not 
before  seen  the  publications  which  you 
enclosed,  and  they  were  unknown  to 
and  unauthorized  by  me.  Indeed,  so 
constant  are  my  judicial  duties,  and  so 
exhausting,  that  if  I  had  seen  thein,  I 
should  have  silently  passed  them  with- 
out notice,  as  my  time  scarcely  suffices 
to  enable  me  to  dispose  of  the  cases 
constantly  crowding  upon  me ;  and  it 
would  be  impossible  for  me  to  correct 
the  inaccurate  statements  made  in  the 
newspapers  of  my  decisions,  without 
neglecting  other  pressing  and  important 
duties.  I  did  not  reduce  my  opinion  to 
writing,  in  the  post-office  case  heard 
before  me  at  the  late  May  term  of  the 
circuit  court  in  Boston,  for  the  very 
reason  that  I  stated  in  my  former  letter 
to  you^,  that  I  coincided  in  the  opinion 
of  Judge  Sprague  ;  and  my  own  opin- 
ion was  confined  to  the  very  question 
decided  by  him.  When  the  cases 
were  first  about  to  be  argued,  knowing 
that  the  constitutionality  of  the  laws, 
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supposing  them  to  prohibit  private  ex* 
presses,  had  beea  argued  at  large  be- 
fore Judge  Sprague,  I  suggested  to  the 
counsel,  that  if  that  point  was  intended 
to  be  argued,  I  should  put  the  case  im- 
mediately in  a  train  for  the  decision  of 
the  supreme  court,  without  myself  un- 
dertaking to  decide  it.  It  was  waived, 
as  unnecessary  for  decision  in  the  cases 
before  me,  and  therefore  neither  argued - 
nor  decided.  Since  that  time,  nothing 
has  occurred  before  me  to  raise  the 
question,  and  when  called  on  by  other 
parties,  I  stated  to  them,  as  I  did  to 
you,  that  I  had  not  written  out  any 
opinion ;  and  that  upon  application  of 
the  post-office  department,  I  had  so 
written  to  you,  and  that  all  I  said  to 
^on,  as  to  them,  was,  that  I  concurred 
m  Judge  Spra^ue^s  opinion,  which  in- 
volved no  decision  upon  the  constitu- 
tional question.  I  can  have  no  objec- 
tion that  yon  should  publish  this  letter, 
and  my  former  letter  to  the  depart- 
ment, if  you  desire  to,  do  so.-  But  I 
must  say,  that  it  is  extremely  inconve* 
nient,  as  well  as  onerous  for  me,  to  be 
called  upon  to  explain  or  qualify  what 
the  newspapers  state  as  to  my  deci- 
sions ;  for  I  have  been  long  accustomed 
to  know  the  inaccuracy  and  incomplete- 
ness of  many  of  the  newspaper  reports. 
At  the  same  time,  it  will  afford  ipe  sin- 
cere pleasure  to  furnish  the  department 
with  all  the  information  in  my  power, 
of  all  the  decisions  made  by  me,  which 
may  in  any  manner  touch  the  public 
interest.  I  am,  with  the  highest  con- 
sideration and  respect,  truly  your  obe- 
dient servant,  Joseph  Story. 

notc|i«]tot* 

It  ■Mmeth  that  thb  word  AotcA-pot,  t*  iti  Enf  Ihh  a  paddtnf , 
f>r  In  thk  poddinf  Is  not  commonl j  put  oAe  thiiiir  atone,  bul 
One  thiaf  w«h  other  (hiop  put  UtgtAb»r.  —  UtUtto^  59d7, 
171  a. 

The  following  amusing  anecdote  of  Ser- 

f»ant  Talfourd,  is  going  the  rounds  of  the 
nelish  papers.  At  a  late  assize  court  held 
at  Worcester,  Mr.  Talfourd  was  examinine  a 
case,  and  in  alluding  to  a  married  lady, 
whom  he  was  to  call  as  a  witness,  observed 
that  she  was  nearly  related  to  the  opposite 
party  in  the  action,  and  would  naturally 
nave  a  bias  in  that  direction;  but  he  was 
willing  to  take  her  for  better  or  for  worse. 
(Roars  of  laughter.)  "Brother  Talfourd." 
said  the  judge,  "  femember  the  grand  jury 
are  nbt  discharged.'*  (Laughter.)  "  Really, 
my  lord,"  rejomed  the  sergeant,  "  I  hare 
not  yet  seen  the  lady,  and  nave  no  wish,  J 


assore  you.  to  violate  the  ninth  command- 
ment." (Renewed  laughter.)  "The  tenth, 
I  suppose,  you  mean,  brother  Talfourd  ?  " 
(Laughter.)  "  Yes,  my  lord,"  said  the  learn- 
ed counsel,  "  and  since  I  have  forgotttti  my 
morality  and  the  commandmeats  too,  I  thiniE 
I  bad  better  sit  down." 

We  regret  to  learn,  by  the  Western  Law 
Journal,  that  Professor  Walker  has  been 
obliged,  by  the  pressure  of  other  avocations, 
to  resign  his  professorship  in  the  law  de- 
portment of  the  Cincinnati  College.  The 
Doard  of  trustees  have  appointed  as  profes- 
sors, Charles  L.  Telford  and  William  S. 
Groesbeck.  We  have  ^ood  reason  to  be- 
lieve that  the  selection  is  a  most  excellent 
one ;  and  although  the  loss  of  Mr.  Walker 
must  be  very  great  to  any  institution,  we 
believe  his  successors  are  entitled  to  the 
confidence  of  the  bar,  and  wOl  sastain  the 
reputation  of  the  school. 

The  late  Chief  Justice  Mellen,  of  Maine, 
used  to  tell  a  capital  story  of  a  deaf  old 
man,  who  was  the  defendant  in  a  suit  ia 
which  the  judge,  then  at  the  bar,  areued  the 
cause  of  the  blaintiff.  As  Mr.  Mellen  was 
going  forward  in  his  argument  with  much 
earnestness,  the  defendant  became  very 
mueh  excited,  and  making  many  ineffectual 
attempts  to  hear  what  Mr.  Mellen  was  say- 
ing to  the  jury,  be  at  last  exclaimed,  **  I 
don't  know  what  you  are  saying,  'squire  Mel- 
len, but  I  can  swear  you  he." 

A  learned  counsel  was  recently  arsuing 
for  the  defendant,  who  was  sued  as  the  in- 
dorser  of  a  bill  of  exchange.  He  contended 
tliat  the  notice  was  insufficient,  the  holder 
not  having  used  due  diligence.  "  May  it 
please  your  honors,"  he  exclaimed,  "  the 
plaintiff  might  have  sent  direct^  to  my  client : 
you  know  he  owns  five  or  six  horses."  "  No, 
we  don't  know  that,"  quietly  remarked  one 
of  the  judges. 

The  beautiful'  court-house  at  Madison, 
Morgan  county,  Georgia,  was  recently  de- 
stroyed by  fire.  Loss  1 1 0,000.  The  hooks 
and  papers  of  the  several  county  officers 
who  held  their  offices  in  the  buildinir,  were 
all  fortunately  saved,  although  in  a  very  dis- 
ordered condition.  It  is  supposed  the  fire 
was  caused  by  some  person  carelessly  throw- 
ing a  lighted  cigar  into  a  pile  of  saw-dost 
that  was  hi  one  of  the  rooms. 

We  have  received  a  catalogue  of  Mr.  Da 
Ponceau's  library,  to  be  sold  by  order  of  execu- 
tors, on  Octol)er  16,  at  93  Walnut  street, 
Philadelphia.  A  large  portion  of  his  bonks 
were  given  away  in  his  will,  hut  the  list  ^ 
those  to  he  sold  comprises  many  most  d^ir- 
able  works. 

The  honorary  degree  of  L.L.D.  was  con- 
ferred on  Charles  S.  Daveis,  Eso.,  of  the 
Cumberland  (Me.)  bar,  at  the  late  com- 
mencement of  Bowdoin  College. 
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THE    ENGLISH   LAW   COURTS. 

Febtile  as  London  is  in  places  and  persons  of  interest  to  an  intel- 
ligent foreigner,  there  are,  perhaps,  no  places  more  interesting  to 
an  American  lawyer  than  the  English  courts,  and  no  persons  whom 
he  more  desires  to  see  than  the  high  functionaries  engaged  in  the 
administration  of  English  law.  Accustomed,  as  he  is,  to  trace  to 
England  the  legal  maxims,  principles  and  forms  whose  application 
is  his  daily  concern,  and  which  are  wrought  into  the  y^hole  struc- 
ture of  the  institutions  and  legislation  of  his  own  country  ;  familiar, 
as  he  is,  with  the  able  and  masterly  adjudications  of  the  great  minds 
who  have  adorned  and  rendered  illustrious  the  English  bench  from 
the  earliest  times,  and  quoting  from  day  to  day,  in  his  own  courts,  as 
strong  if  not  conclusive  authority,  the  decisions  emanating  from 
those  high  sources,  it  is  not  without  a  certain  thrill  of  admiration 
and  awe  that  he  finds  himself  standing,  for  the  first  time,  in  the 
august  presence  of  the  living  dispensers  qf  "  sovereign  law  "  to  mil- 
lions. The  crimson  canopy,  adorned  with  the  arms  of  England, 
under  which  the  judges  sit,  in  their  flowing  wigs  and  silken  robes, 
the  suspended  sword  of  justice,  the  crowds  of  gowned  barristers, 
in  grave-looking  tvigs,  the  sheriffs,  bailiffs  and  subordinate  officers 
of  the  law,  all  distinguished  by  their  peculiar  badges,  the  solemn 
pomp  with  which  the  proceedings  open,  the  unbroken  decorum 
which  distinguishes  the  whole  sittings  all  conspire  to  give  impres- 
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siveness  to  the  scene,  when  viewed  for  the  first  time.  When, 
however,  familiarity  has  rubbed  off  the  edge  of  novelty,  and  the 
critical  faculties  recover  from  the  first  stunning  blow,  the  Ameri- 
can, with  his  constitutional  and  national  habit  of  suggesting  im- 
provements, makes  bold  to  notice  and  perhaps  even  to  whisper  into 
a  friendly  ear,  several  things.  He  observes,  for  example,  that  the 
courts  of  world-renowned  Westminster  Hall  are  very  poorly  ac- 
commodated ;  that  the  rooms  are  small,  crowded,  dingy  and  dark ; 
that  the  barristers  are  pot  indulged  with  tables  or  chairs,  but  must 
sit  on  hard  semicircular  benches,  and  do  their  writing  upon  little 
shelves,  six  inches  wide,  affixed  to  the  top  of  the  benches  before 
them ;  that  the  worsted  gowns  and  heavy  wigs,  however  well  cal- 
culated to  strike  awe  into  the  hearts  of  the  ignorant  vulgar,  and 
convey  an  impression  of  the  profound  wisdom  of  the  wearers,  must 
be  remarkably  uncomfortable  in  a  warm  day,  and  that  they  make 
one  look  so  very  much  like  another,  that  the  manly  bearing  and 
personal  attractions  of  the  advocate  are  wholly  lost  to  his  client, 
and  that  the  pomp  and  paraphernalia  in  general,  if  they  do  not 
savor  somewhat  of  humbug,  are  at  any  rate  superfluous  and  might 
be  advantageously  dispensed  with.  Yet,  in  spite  of  all  such  rebel- 
lious and  reformatory  speculations,  Westminster  Hall  "  is  and  of 
right  ought  to  be,"  the  American  lawyer's  Mecca,  and  therein, 
with  reverent  heart,  he  pays  homage  as  at  the  shrine  of  justice, 
"  and  not  unblest  departs." 

This  celebrated  building,  the  hall  of  which  is  two  hundred  and 
seventy  feet  in  length,  seventy-four  in  width,  and  ninety  in  height, 
and  said  to  be  the  largest  room  in  Europe  unsupported  by  pillars, 
is  situated  in  Parliament-street,  Westminster,  opposite  the  Abbey, 
not  far  from  Westminster  bridge,  and  almost  adjoining  the  houses 
of  parliament.     Here  Richard  H.  received  and  entertained  ten 
thousand  guests  at  his  Christmas  festivals ;  and  here  the  unfortu- 
nate Charles  I.  received  sentence  of  death.     In  more  recent  days 
it  has  been  the  scene  of  criminal  investigation  in  the  cases  of  War- 
ren Hastings  and  Lord  Melbourne ;  and  of  splendid  conviviality 
at  the  c6ronation  of  George  IV.     Out  of  this  hall,  on  the  s^ide 
towards  Parliament-street,  open  the  High  Court  of  Chancery,  the 
Court  of  Queen's  Bench,  the  Court  of  Comnu>n  Pleas,  the  Court 
of  Exchequer,  the  Roll's  Court,  and  the  Vice-Chancellor's  Court, 
It  is  seldom  that  one  or  another  of  these  courts  is  not  open,  and  at 
times  they  are  all  in  operation  together,  thronged  with  suitors  and 
their  counsel,  and  the  numerous  subordiaate  officeis  and  hangers-on 
of  courts  of  justice.     They  are  accessible  to  the  public,  and  are 
almost  universally  visited  by  strangers,^— especially  such  as  take 
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an  interest  in  matters  so  dry  as  the  methods  and  forms  of  the  ad- 
Ministration  of  the  law. 

Perhaps  the  most  striking  and  noticeable  characteristic  of  the 
proceedings  of  the  English  courts,  is  the  rapid  and  yet  not  hurried 
manner  in  which  the  business  is  despatched.  There  is  no  confu- 
sion,  no  bustle ;  but  there  is  no  pause.  When  a  cause  is  called  on 
for  trial,  it  must  be  at  once  tried  or  disposed  of  in  some  way.  You 
rarely,  if  ever,  see  the  counsel  for  one  party  rise  at  such  a  moment, 
with  a  pocket  full  of  affidavits,  and  proceed  to  read  them  very 
much  at  his  leisure,  consuming  the  time  of  the  court,  and  keeping 
the  business  waiting.  "  Are  you  ready  for  the  plaintiff,  brother 
Sharp  ?  "  asks  the  judge.  "  Yes,  my  lord,"  replies  the  barrister. 
^'  Is  the  counsel  for  the  defendant  ready  ? "  No  one  answers. 
^'  Let  a  default  be  entered.  Brown  v.  Smith  stands  next."  Aud 
Brown  v.  Smith  is  on  trial  in  a  moment.  The  first  witness  takes 
the  stand.  The  leader  for  the  plaintiff  rises  at  the  same  moment, 
and  proceeds  to  interrogate  him  br»kly  and  pointedly,  and  never 
sits  till  he  is  done  with  bam.  Meanwhile  the  junior  is  taking  min- 
utes, and  there  is  no  waiting  for  mending  of  pens,  folding  of  pa* 
pers,  opening  and  shutting  of  tobacco  boxes,  chatting  with  clients 
or  the  miscellaneous  hangers-on  of  a  court-room,  or  laboriously 
reducing  to  writing  every  syllable  uttered  by  the  witness.  As  soon 
as  the  plaintiff's  counsel  has  finished  his  interrogatories,  the  defend- 
ant's counsel  is  on  his  feet,  and  at  work  with  great  vigor  ;  and  the 
instant  he  concludes,  the  diarp  cry  of  the  usher,  '^  Step  down,  sir," 
is  uttered,  and  the  witness  vanishes  in  a  second,  and  another  takes 
his  place. 

The  arguments  of  counsel,  whether  addressed  to  the  court  on 
questions  of  law  Or  to  a  jury,  are  remarkable  for  brevity  and  point. 
There  is  no  wandering  from  the  question  at  issue,  no  waste  of  labor 
upon  irrelevant  or  inconsequential  points,  no  personaUties,  no 
bombast,  no  high-flown  flourishes  of  rhetoric,  no  long-winded  and 
pointless  stories,  no  vrearisome  iteration  and  re-iteration  of  the 
commonplace  axioms  of  the  legal  profession.  Nothing  can  exceed 
the  smnmary  manner  in  whidi  motions  and  questions  of  law  are 
disposed  of.  It  is  the  ''  ne  plus  ultra  "  of  despatch,  consistent  with 
thoroughness  and  accuracy.  In  citing  authorities,  a  barrister  would 
as  soon  think  of  reading  the  litany  as  reading  an  entire  case.  The 
book,  page  and  title  of  the  action  is  given,  and  the  sentence  relied 
upon  read,  in  general  without  more,  the  court  being  supposed  to 
recollect  the  faois,  and  to  be  familiar  with  the  I'easonings.  -  Of 
course,  at  times  you  hear  the  facts  stated,  but  always  succinctly 
and  very  briefly.    The  art  of  condensing  into  a  nutshell,  a  statement 
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of  facts  which  an  American  lawyer  would  feel  justified  in  spending 
half  a  hour  in  narrating,  seems  to  be  perfectly  understood  and 
almost  universally  practised.  The  court  are  fully  awake,  and  the 
barristers  speak  as  if  the  motto  were  ever  in  their  minds,  "  Millions 
are  behind  us."  If  you  would  be  impressed  with  the^  value  of  half- 
hours  and  minutes,  spend  a  day  in  Westminster  Hall. 

As  a  specimen  of  the  manner  of  conducting  criminal  trials,  take 
the  following. 

Central  Criminal  Court.     Old  Bailey. 
Before  the  Recorder  (Law)  and  Mr.  Alderman  Oibbs. 

Charles  Edwards,  cletk,  aged  twenty^six,  and  WiUiam  Johnson, 
sweep,  aged  twenty-one,  were  indicted  for  stealing  bne  piece  of 
cloth,  value  seventeen  pounds,  the  property  of  Samuel  Summers, 
in  his  dwelling-house.  Johnson  pleaded  guilty,  Edwards  not 
guilty. .  The  prosecutor  swore  to  the  cloth.  One  witness  testified 
that  he  had  seen  the  prisoner,  Edwards,  in  the  neighborhood  of 
the  prosecutor's  shop.  A  cabman  testified  that  Edwards  bespoke 
a  cab  of  him  ;  that  while  he  was  arranging  the  harness,  Johnson, 
the  other  prisoner,  came  up  with  the  cloth  and  got  into  the  cab 
with  Edwards ;  that  immediately  the  hue  and  cry  was  raised,  and 
both  of  them  were  arrested.     This  was  all  the  testimony. 

In  defence  of  himself,  Edwards,  (who  seemed  to  be  a  Frendi- 
man)  remarked  in  broken  English,  that  he  knew  nothing  of  John- 
son, or  of  the  cloth,  and  that  he  was  very  much  surprised  to  find 
a  man  jumping  into  a  cab  which  he  had  hired,  and  still  more  so 
to  find  himself  held  responsible  for  that  man's  crime*  Johnson 
confirmed  Edwards's  statement  in  every  particular. 

Recorder.  "Gentlemen  of  the  jury — It  is  for  you  to  say 
whether  you  believe  the  prisoner's  story  or  not^  and  to  return  your 
verdict  accordingly." 

The  jury,  without  leaving  theur  seats,  found  the  prisoner  guilty. 

Recorder.  "  What  have  you  to  say  in  arrest  of  judgment  or 
mitigation  of  sentence  ?  " 

Johnson.  "  I  should  like  to  have  time  to  send  for  my  employer, 
who  will  give  me  a  good  character." 

Edwards.  "  Me  am  un  etranger,  and  does  know  not  de  laws 
English — never  have  see  Johnson  before  dis  time,  and  knows 
noting  about  de  cloth,"  &c.  &c. 

Recorder.  "I  am  satisfied  that  you  are  confederates.  The 
theft  was  a  very  artful  one,  and  it  is  necessary  that  property  should 
be  protected  from  artful  rogues.  You  are  each  sentenced  to  trans- 
portation for  ten  years*" 
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This  trial  occupied  about  half  an  hour.  Quaere — If  Johnson 
had  got  into  an  omnibus,  would  every  passenger  in  it  have  been 
liable  to  an  indictment  for  larceny  ? 

John  Higginsj  chandler,  aged  twenty-five  years,  was  indicted 
for  stealing  one  mare,  valued  at  twenty  pounds,  the  property  of 
Creorge  Rough.  The  prosecutor  swore  to  his  property,  and  two 
or  three  witnesses  testified  to  attempts  by  the  prisoner  to  sell  the 
animal,  and  to  contradictory  accounts  given  by  him  of  the  way  he 
got  possession  of  her.-  The  charge  to  the  jury  ^as  substantially  a 
repetition  of  the  foregoing,  and  their  verdict  was  the  same. 

Recorder  J  (after  asking  the  usual  question.)  '^  John  Higgins,  you 
might  formerly  have  been  capitally  sentenced.  The  offence  was 
evidently  premeditated.  Property  of  this  kind  must  be  protected. 
You  are  therefore  sentenced  to  transportation  for  ten  years." 

This  trial  occupied  about  twenty  minutes. 

These  cases  are  cited,  not  as  exemplifications  of  a  wise  admin- 
istration of  justice,  but  siniply  as  random,  and  therefore  impartial 
illustrations  of  the  air  with  which  business  is  transacted*  It  is  very 
possible  that  each  of  the  foregoing  trials  would  have  resulted  in  a 
verdict  of  guilty  had  they  occurred  in  Boston  or  New  York,  but 
in  either  city,  it  is  probable  that  time  would  have  intervened  be- 
tween the  verdict  and  sentence  sufficient  to  enable  the  parties  to 
show  cause,  if  they  could,  why  their  sentence  should  be  mitigated. 
But  the  trials  themselves  would  perhaps  have  taken  half  a  day  ec^^h, 
and  had  fluent  counsel  been  engaged,  might  have  lasted  half  a  week* 
We  are  a  people  of  many  words,  and  love  sincerely  to  hear  the 
sound  of  our  own  voices,  and  to  enjoy  the  surprise  of  discovering  with 
what  ease  we  ccm  string  sentences  together,  and  the  reputation  of 
having  spoken  for  six  hours  or  ten  (lours  at  one  time  and  upOn  a 
single  provocation.  In  England,  however^  whether  at  the  bar 
or  in  the  legislature,  it  is  ^uite  the  reverse.  The  rule  seems  to 
be  to  use  as  few  words  as  possible,  and '  ev^ry  one  of  them  to  the 
point 

In  respect  to  elocutipn  ^nd  all  that  comes  within  the  phrase, 
^'manner  of  speaking,"  the  English  bar  can  claim  no  superiority 
over  our  own,  if  indeed  it  be  not  decidedly  inferior.  An  Aiperican 
is  surprised  to  hear  so  few  persons  speak  what  he  calls  good  Eng- 
lish. The  counsel  for  the  plaintiff  addresses  the  jury  vrith  an  Irish 
brc^ue  so  thiok  and  rich  that  you  can  scarce  understand  what  he 
is  saying ;  while  his  antagonist  replies  in  accents  which  so  clearly 
indicate  the  ^'  land  o'  cakes,"  that  you  can  almost  see  its  lakes  and 
mountains.  The  different  local  dialects  of  England  are  not  unrep- 
resented, but  Yorkshire  responds  to  Devonshire,  and  Cornwall  to 
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Norlhumberland,  and  London  to  all  of  them  in  the  course  of  a 
single  sitting.  The  gestures,  too,  are  for  the  most  part  inelegant 
and  awkward,  the  language  less  fluent  and  ready,  the  general  air 
more  laborious  than  we  are  accustomed  to  observe  in  our  own  advo- 
cates of  the  same  relative  eminence.  It  would  seem,  indeed,  that 
very  little  attention  had  been  given  to  the  cultivation  of  a  good 
style  of  speaking,  and  the  utmost  unconsciousness  on  the  subject 
appears  to  prevail.  60  long  as  what  he  says  bears  upon  the  point, 
and  takes  the  ear  of  the  court  or  jury,  as  the  case  may  be,  the 
advocate  seems  to  deem  it  of  comparatively  trifling  importance  how 
he  says  it.  On  he  goes,  cutting  and  slashing  away  at  the  queen's 
English,  nominative  cases  seeking  in  vain  for  agreeing  verbs, 
parenthesis  within  parenthesis,  broken  sentences  remorselessly  l«ft 
to  gather  up  their  disjecta  membra  as  they  can,  but  all  the  while 
never  forgets  a  fact  or  point  that  makes  for  his  own  case,  or  which 
can  be  turned  to  advantage  against  his  adversary.  The  argument 
is  never  lost  sight  of.  With  many  of  our.  -speakers,  on  the  con- 
trary, it  would  be  difficult  to  collect  the  fragmentary  morsels  of 
argument  which  float  upon  the  rushing  tide'<^  their  mellifluous 
eloquenoe,  and  we  often  feel .  inclined  to  repeat,  in  reference  to 
their  efforts,  the  criticism  of  the  clown,  who  hiad  rend  through  the 
dictionary,  —  "  the  words  are  very  good,  but  I  don't  quite  under- 
stand the  story." 

Nor  are  the  bar  alone  entitled  to  the  credit  of  brevity  and  con- 
ciseness. The  same  characteristics  distinguish  the  beneh,  and  in 
an  equally  high  degree.  When  the  court  takes  time  to  consider, 
the  case  is  indisputably  one  of  some  intricacy.  Motions  involving 
the  rights  and  franchises  of  cities,  boroughs  and  gigantic  corpora- 
tions, affecting  immense  sums  of  money,  determining  questions  of 
the  deepest  public  and  private  interest,  and  hinging  of^  upon 
very  nice  points  of  technical  law^  are.  settled  iilstantly  upon  the 
termination  of  the  arguments,  and  judgment  pronounced  extem- 
poraneously, and  in  the  fewest  possible  sentences.  No  time  is 
taken  to-  draw  up  diffuse  disquisitions  upon  every  single  point 
of  law,  which  may  have  been  mooted  in  the  course  of  a  hearing. 
Nor  is  it  deemed  necessary  that  the  judge,  on  ewerf  occasion, 
idiould  exercise  his  learning  and  attainments*  by  fortifying  each 
successive  point,  doubtful  or  not,  with  a  long  array  of  authorities. 
But  he  seems  to  feel  that  his  time  belongs  to  the  public,  and  that 
he  has  no  right  to  employ  it  but  in  their  service.  Business 
presses  and  must  be  done, — not  talked  about)  but  performed,  fin- 
ished. .  Qreat  interests  always  stand  waiting,  great  in  the  amounts 
of  property  involved,  the  number  of  persons  affected  and  the  legal 
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principles  at  issue.  Expedition,  therefore,  which  is  generally  a 
convenience  and  sometimes  a  virtue,  is  there  a  necessity.  Yet  is 
this  expedition  attained  not  by  whipping  and  spurring,  not  by  sharp 
and  brilliant  anticipations  of  what  witnesses  cs  counsel  could  say, 
not  by  arbitrarily  cutting  cases  short  and  summarily  silencing  re- 
mark. The  necessities  of  society,  if  nothing  better,  have  taught 
all  concerned  in  the  administration  of  the  law  their  true  places  and 
functions,  and  they  9eem  to  conspire  harmoniously  in  effecting  the 
grand  results  for  which  laws  are  n^ade  and  courts  of  justice  estab- 
lished. The  "patience  and  gravity  of  hearing"  which  Bacon 
commends,  his  successors  well  illustrate.  The  natural  consequence 
is,  that  they  are  addressed  by  the  bar  with  uniform  courtesy  and 
req>ect,  and  listened  to  with  mark^  deference.  Business  is  thus 
done  pleasantly  as  well  as  expeditiously';  and  good  temper  and 
good  manners  may  be  learned  not  less  than  good  law.  Of  course, 
these  remarks  are  to  be  understood  generally.  Particular  excep- 
tions doubtless  exist,  but  they  do  not  deserve  to  be  noted,'  as  they 
do  not  mar  the  total  imprcfssion  upon  the  mind  of  a  stranger.  > 

On  the  whole,  no  lawyer  can  visit  the  courts  of  Westminster 
Hall,  and  watch  the  course  of  business  day  after  day,  without  being 
as  forcibly  impressed  with  the  learning,  labor  and  ability  of  the  men 
who  fill  the  high  judicial  stations  of  England,  as  with  the  magni- 
tude and  intrinsic  importance  of  the  causes  which  come  before 
them  for  decision.  Nor  can  he  well  depart  without  feeling  that  a 
wise  and  able  administration  of  the  law  is  one  of  the  chief  glories 
ofan  entightened  state,  and  that  no  expenditure  can  be  deemed 
excessive  which  may  be  necessary  to  secure  the  highest  character 
and  abihty  for  the  performance  of  the  arduous  duties  of  the  judge. 
The  English  judges  have  "  permanent  and  honorable  salaries," 
and  therefore  they  aire  what  they  are.  To  the  citizen  of  Massa- 
chusetts, the  reflection  can  hardly  fail  to  occur  that,  in  his  own 
state,  the  amount  of  judicial  compensation  is  carefully  calculated 
and  grudgingly  doled  out,  and  that  the  retrenchment  of  a  few  hun- 
dred dollars  in  this  item  of  public  expenditure,  is  thought  to  con- 
stitute a  valid  title  to  public  gratitude  on  the  part  of  its  per- 
petrators. It  is,  however,  somewhat  consolatory  to  know  that 
badly  as  our  judges  may  be  treated,  and  poorly  as  they  may  be 
paid,  the  judicial  office  has  thus  far  fallen  upon  men  of  sufficient 
weight  of  character  to  resist  these  sinister  influences,  and  that 
nowhere,  perhaps,  is  justice  more  ably,  wisely,  uncorruplly  and 
mercifully  administered  than  in  the  commonwealth  of  Massachu- 
setts. 
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Superior  Court  of  Judicaturej  New  Hampshire^  Rocking^ham, 
July  TemijlSU. 

KlTTREDGE  V.    EmERSON. 

In  alleging  an  attachment  of  property,  in  a  replication  to  a  plea  of  diaeharge  in 
bankruptcy,  it  is  not  necessary  to  set  forth  this  delivery  of  the  sammons  ;  and 
if  it  be  alleged  that  a  summons  was  delivered,  on  a  day  before  the  writ  wu 
sued  out,  it  may  be  rejected  as  repugnant,  and  surplusage. 

The  delivery  of  the  summons,  in  the  service  of  a  writ  of  attachment,  is  not  a  part 
of  the  attachment  itaelf,  which  is  to  bcjmade  before  the  summons  is  delivered. 
The  delivery  of  the  summons  is  necessary  to  complete  the  eervice  of  the  writ, 
and  to  require  the  defendant  to  answer  to  the  action. 

Defects  in  the^service  of  the  writ  are  cored,  by  a  general  appearance  and  a  plea 
to  the  merits. 

The  court  is  bound  to  give  such  judgment  as  appears  upon  the  whole  record  to  be 
proper,  without  regard  to  any  imperfection  in  the  prayer  of  judgment. 

The  doctrine  of  Kittredge  v.  Warren,  decided  on  the  last  circuit,  re-examined  and 
affirmed.    That  doctrine  is  that  — 

''An  attachment  of  property  on  mesne  process,  bon&fide  made^  before  any  act 
of  bankruptcy  or  petition  by  the  debtor,  is  a  lien  or  security  upon  property, 
valid  by  the  laws  of  this  state  ;  and  thus  within  the  proviso  of  the  second  sec- 
tion of  the  bankrupt  act  of  August  19,  1841. 

'*  The  attacl^ent  being  saved  by  the  proviso,  the  means  of  making  it  effectoal 
.are  also  saved ;  and  the  certificate  of  discharge  of  the  bankrupt  cannot,  when 
pleaded,  operate  as  an  absolute  bar  to  the  further  maintenance  of  the  action. 
If  so  pleaded,  the  plaintiff  may  reply  the  existence  of  the  attachment;  iti  which 
case  a  special  judgment  will  be  entered,  and  execution  issued  against  the  pro' 
perty  attached.** 

The  judgment  of  a  court,  in  one  of  the  United  States,  having  jurisdiction  of  the 
cause  and  of  the  parties,  is  binding  and  conclusive  upon  parties  and  privies  in 
every  other  court  in  the  United  States,  until  it  is  regularly  reversed  by  some 
court  having  jurisdiction  for  that  purpose. 

But  the  judgment  or  order  of  a  court  having  no  jurisdiction  of  the  subject  mat- 
ter, is  entirely  void. 

The  courts  of  the  United  States  cannot  lawfully  treat  as  nullities  the  judgments 
of  the  courts  of  the  several  states,  rendered  in  suits  where  the  latter  have  juris- 
diction of  the  cause  and  the  parties,  even  if  they  were  founded  upon  an  erro- 
neous construction  of  the  bankrupt  act,  or  any  other  statute  of  the  United 
States.  The  remedy  for  the  correction  of  the  error  is  by  writ  of  error  in  the 
supreme  court  of  the  United  States. 
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Tba  jurisdiction  of  the  district  courts  of  the  United  States,  to  Issae  injunctions  to 
staj  proceedings  in  suits  pending  in  the  courts  of  the  several  states,  because 
tbe  defendants  have  filed  petitions  in  bankruptcy,  may  be  inquired  into  in  the 
state  courts ;  and  if  it  is  found  that  the  district  court  has  acted  without  author- 
ity, the  injunction  may  be  disregarded,  or  the  parties  be  enjoined  from  attempt- 
mg  to  enforce  it. 

The  courts  of  the  United,  States,  and  the  judges  of  those  courts,  are  restrained 
by  general  law»irom- issuing  injunctions  to  stay  proceedings  in  any  court  of 
a  state. 

Whether  the  district  courts  of  the  United  States  have  authority,  in  any  case  under 
the  bankrupt  act,  to  issue  an  injunction  to  stay  proceedings  in  a  state  ^court, 
quere  t    It  seems  they  have  not 

However  this  may  be,  no  such  authority  exists  to  stay  proceedings,  after  the 
bankrupt  has  obtained  and  pleaded  his  discharge^  in  bar  6f  the  action 
against  him. 

The  circuit  or  district  courts  of  the  United  States,  sitting  in  banktnptoy,  have 
no  authority  to  stop  the  execution  of  the  final  process  of  the  courts  of  the 
several  states,  or  to  interfere  with  the  proceeds  of  a  sale  of  property  on  the 
execution. 

Where  cases  are  pending  in  the  courts  of  this  state,  in  which  an  attachment  of 
property  was  honm  fide  made  upon  the  writ,  before  any  act  of*  bankruptcy  by 
the  defendant,  and  the  defendant  has  obtained  and  pleaded  his  discharge  in 
bankruptcy,  the  assignee,  and  all  claimants  of  the  property  attached,  may  be 
enjoined  from  attempting  to  procure  any  process,  from  any  court  which  is  not 
acting  under  the  authority  of  this  state,  with  a  view  to  prevent  the  entry  of 
judgments  in  such  suits,  or  to  prevent  the  execution  of  the  final  process  issued 
upon  the  judgments  when  obtained  ;  and  also  from  applying  for,  or  attempting 
to  execute  any  summary  process,  order,  or  decree  of  any  court,  with  the  view 
and  purpose  of  taking  from  the  creditors,  or  their  attorneys,  the  fruits  of  such 
jodgments  as  they  may  obtain,  on  account  of  any  supposed  want  of  ri^ht  in 
the  court  to  render  those  jodgments.  Or  any  supposed  invalidity  of  such  judg- 
ments, so  long  as  they  shall  remain  in  full  force  and  unreversed.  And  all  per- 
sons may  also  be  enjoined  and  prohibited  from  making  any  application,  or 
instituting  any  proceedings,  founded  on  any  supposed  breach  of  an  injunction 
or  order  issued  by  any  tribunal  not  acting  under  the  authority  of  this  state,  by 
reason  of  any  proceedings  in  the  courts  of  tfads  state,  arising  afler  the  bank« 
rapt  has  pleaded  his  discharge. 

AteuMPsiT,  upon  an  account  annexed  to  the  writ.  At  the  court 
of  common  pleas,  February  term,  1843,  the  defendant  pleaded  in 
bar  of  the  further  maintenance  of  the  action,  that  on  the  26th  day 
of  April,  1842,  he  resided  in,  and  was  a  citizen  of  this  state,  that 
be  was  owing  debts  which  he  was  unable  to  pay,  and  on  that  day, 
by  petition,  applied  to  the  district  court  of  the  United  States  for 
the  district  of  New  Hampshire,  for  the  benefit  of  the  act  ^f  con- 
gress of  the  United  States,  entitled  ^'  an  act  to  establish  a  uni- 
form system  of  bankruptcy  throughout  the  United  States  ;  "  that 
he  was,  on  the  22d  of  June,  1842,  by  a  decree  of  said  court,  duly 
VOL-  VII.  —  NO.  vn.  40 
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declared  a  bankrupt;  that  on  the  24th  of  said  June  he  filed  bis 
petition^  P^^ying  that  he  might  be  decreed  to  have  a  full  discharge 
from  his  debts,  provable  under  his  bankruptcy,  and  a  certificate 
thereof  granted  to  him  ;  and  that  on  the  16lh  of  November,  1842, 
and  since  the  last  continuance  of  this  action,  a  full  discharge  from 
all  his,  debts  was  decreed  and  allowed  by  said  district  court,  and 
a  certificate  thereof,  under  the  seal  of  said  court,  was  duly 
granted  to  him  accordingly.  The  plea  set  forth  the  proceedings 
in  bankruptcy,  at  large,  and  averred  that  the  several  causes  of 
action  in  the  declaration  mentioned,  accrued  to  the  plaintiff  before 
the  defendant  filed  his  first  petition,  and  were  prpvable  under  said 
act  of  congress.     Wherefore  the  defendant  prayed  judgment,  &c. 

To  this  plea  the  plaintiff  replied,  at  the  August  term,  1843,  that 
he  ought  not  to  be  precluded  from  maintaining  his  action,  because 
that  in  and  by  the  plaintiff's  writ,  in  the  action  aforesaid,  called  a 
writ  of  attachment,  and  sued  out  in  due  form  of  law,  on  the  29th 
of  March,  1842,  the  sheriff  of  any  county  in  this  state,  or  bis 
deputy,  was  commanded,  among  other  things,  to  attach  the  goods 
or  estate  of  the  defendant,  to  the  value  of  three  hundred  dollars ; 
that  on  the  same  day  he  delivered  his  writ  to  a  deputy  sheriff  for 
said  county  of  Rockingham,  to  be  by  him  duly  executed,  who  on 
the  30th  of  the  same  March,  by  virtue  thereof,  attached  all  the 
right,  title,  and  interest  of  the  defendant  in  certain  real  estate, 
bounded,  &c.,  and  left  an  attested  copy^  of  the  writ  and  of  his 
return  with  the  town  clerk,  and  on  the  5tb  of  March,  1842,  left 
a  summons  in  the  action  at  the  last  and  usual  place  of  abode  of 
the  defendant,  &c.,  all  which  it  was  alleged,  fully  appeared  by  the 
return  of  said  deputy  upon  the  writ.  The  replication  then  averred, 
that  at  the  time  of  the  attachment  the  defendant  was  seized  and 
possessed  of  certain  rights  in  the  premises  of  great  value,  to  wit, 
of  the  value  of  three  hundred  dollars,  &c. ;  that  the  plaintiff,  by 
virtue  of  the  attachment  aforesaid  acquired,  and  still  has,  and  ought 
to  have  a  lien  upon  the  premises  so  attached,  and  the  rights  of 
the  defendant  therein  at  the  time  of  the  attachment,  within  the 
meaning*  and  intent  of  the  &(aid  act  of  congress,  and  that  the  plain- 
tiff is  not  divested  or  deprived  of  said  lien,  by  anything  alleged  in 
the  plea,  but  is  entitled  to  prosecute. this  action  to  final  judgotient 
and  execution,  for  the  purpose  of  effecting  a  levy  upon  the  rights 
of  the  defendant  attached  as  aforesaid.  Wherefore  he  prayed  judg- 
ment for  his  damages,  &c. 

To  this  replication  the  defendant  demurred  specially,  assigning 
for  tjauses  that  the  plaintiff*  had  ^lot  set  forth  the  value  of  the  de- 
fendant's interest  in  each  parcel  of  the  estate  alleged  to  have  been 
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attached  on  the  plaintiflF's  writ ;  and  that  the  prayer  of  judgment 
in  the  replication  is  for  the  full  amount  of  damages  sustained  by 
the  plaintiff,  by  reason  of  the  non-performance  of  the  promises 
set  forth  in  the  declaration,  and  is  riot  limited  to  the  amount  of  the 
value  of  the  defendant'9  interest  in  the  estate  attached  on  the  plain* 
tiff's  writ 

The  questions  arising  in  these  pleadings 'were  saved,  and  trfins- 
ferred  to  this  court  for  decision. 

Porter  and  PiUsburpj  for  the  plaintiff. 
H.  F.  Frenchf  for  the  defendant.     . 

Parker  C.  J.  in  delivering  the  opinion  of  the  court,  passed 
upon  several  points,  (which  appear  in  the  abstract  of  this  case,  aptCi 
pp.  312,  313)  and  then  proceeded  to  reexamine  and  affirm  the  de- 
cision of  this  court  in  the  case  of  KiUredge  v.  Warren  (ante,  p.  77). 
He  also  examined  at  much  length  the  case  of  Ex  "parte  Bellows 
Sf  Peckj  (ante,  p.  119,)  and  concluded  as  follows  : 

Having  carefully  exan^ined  the  opinion  in  Exjxirte  Bellows  8f 
Peeky  we  find  nothing  in.it  which  addresses  itself  to  our  judgment 
as  a  fair  argument  against  the  opinions  expressed  by  us  in  Kit' 
iredge  v.  Warren,  and  we  therefore  adhere  to  the  decision  in  that 
case,  with  as  undoubting  confidence  as  we  can  hold  to  anything 
else  similarly  situated.  And  the  belief  that  that  case  commends 
itself  very  generally  to  the  approbation  of  the  profession  in  this 
state,  and  also  to  that  of  gentlemen  of  eipinent  professional  stand- 
ing elsewhere,  certainly  adds,  in  no  small  degree,  to  the  confi-, 
dence  we  have  in  its  correctness.  That  decision  is.  subject  to  the 
revision  of  the  supreme  court  of  the  United  States.  If  there  re- 
versed, we  shall  be  bound  to  treat  it  as  erroneous,  whatever  of  sup- 
port it  may  have  received  in  other  quarters.  Until  thus  reversed, 
we  shall  regard  it.  as  sound,  unless  it  is  impugned  by  something 
beyond  what  we  have  yet  seen. 

The  opinion  thus  expressed  settles  the  judgment  which  is  to  be 
entered  in  this  case,  and  we  should  have  been  well  content  if  we 
might  have  stopped  here.  But  there  is  further  matter  in  the  opin- 
ion in  the  case  of  Bellows  Sf  Peck,  of  a  character  which  may  well 
astottiBh,  if  it  does  not  alarm  us,  cuid  which  we  cannot  pass  by  in 
silence  upon  the  present  occasion. 

According  to  that  opinion,  the  judgment  which  is  to  be  entered 
in  this  case  is  to  be  treated  as  a  nullity  in  the  district  court  of  the 
United  States  for  this  district,  if  the  defendant,  or  bis  assignee. 
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sees  fit  to  apply  there  ;  and  that  court,  by  means  of  injunction  and 
summary  process,  may  not  only  restrain  the  parties,  and  the  offi- 
cers of  the  law,  from  executing  the  final  process  of  the  courts 
here,  issued  according  to  the  laws  of  the  state,  iti  cases  in  which 
those  courts  have  a  clear  and  undisputed  jurisdiction  over  the  cause 
and  the  parties,  but  may,  also,  by  some  summary  process,  search 
the  pockets  of  the  attorneys  and  creditors,  and  take  from  them, 
what,  under  the  administration  of  justice  in  this  state,  and  in  pur- 
suance of  the  judgments  of  its  courts,  has  been  paid  over  to  them 
as  their  property. 

That  we  may  not  be  supposed  to  have  mistaken  the  import  of 
the  language  used,  we  subjoin  some'  further  extracts  from  that 
opinion. 

"  When,"  says  the  learned  judge,  "  a  personal  action  is  pend- 
ing at  the  suit  of  any  creditor,  in  a  slate  court,  in  which  an  attach- 
ment has  been  made  on  the  writ,  and  the  period  has  not  passed  at 
which  the  bankrupt  is  n6t  properly  in  court,  and  is  entitled,  if  he 
obtains  a  discharge  in  bankruptcy,  to  plead  it  as  a  bar  of  the  suit, 
in  th0  nature  of  a  plea  pids  darrein  continuance,  it  becomes  the 
duty  of  the  court,  upon  his  own  application,  or  that  of  his  assignee, 
by  petition,  to  grant  an  injunction  against  the  creditor,  to  stay  fur- 
ther proceedings  in  the  suit  until  the  further  order  of  the  court,"  (7 
Law  Reporter^  129.)  Again :  "  If  the  bankrupt  obtains  his  dis- 
charge, and  pleads  it  as  a  bar,  and  the  creditor  means  to  contest 
its  validity,  as  by  replying  fraud,  or  that  |the  debt  is  not  otherwise 
within  the  discharge,  then  the  creditor  should  apply  to  the  district 
court  for  leave  to  proceed  in  the  cause,  and  to  try  the  validity  of 
the  discharge  by  a  trial  in  the  state  court,  which  is  gi^anted  as  a 
matter  of  course,  upon  suitable  proof  and  affidavits.  If  the  valid- 
ity of  the  bar  is  established  by  the  verdict  of  the  jury,  that  of 
course  ends  the  right  to  proceed  in  the  suit,  unless  a  new  trial  is 
granted.  If  the  discharge  is  avoids  for  fraud,  or  other  matter 
m  paiSf  then  of  course  it  is  no  bar,  and  there  is  an  end  of  the 
defence,  unless  a  new  trial  is  granted;  But  if  the  validity  of  the 
discharge,  as  such,  is  not  contested,  and  the  state  court  should,  as 
in  the  case  of  Kittredge  v.  Warren^  upon  a  demunel',  hold  the  dis- 
charge invalid  as  to  the  property  attached,  I  have  no  doubt  that  it 
would  be  the  duty  of  the  district  court  to  grant  an  injunotion 
against  the  creditor,  his  agents,  attorneys,  and  the  shferiff  holding 
the  attached  property,  to  restrain  the  creditor  from  proceeding  to 
judgment ;  or,  if  he  has  proceeded  to  judgment  and  execution,  to 
restrain  the  sheriff  from  levying  on  the  property  on  the  execution  ; 
and  if  ihp  property  has  been  sold  by  the  shertf,  to  compel  him  to 
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bring  the  proceeds  into  conrt.  And  it  will  be  no  excuse  or  justi- 
fication to  the  sheriff,  after  notice,  that  he  has  paid  over  the  pro- 
ceeds to  the  creditor,  or  bis  agents  or  attorneys.  And  the  pro- 
ceeds may  be  followed  by  the  proper  district  court  into  the  hands 
of  the  creditor,  and  his  agents  and  attorneys,  wherever  he  or  they 
may  reside.  Such,  I  do  not  scruple  to  affirm  is,  and  should  be, 
the  practice."  Ibid.  130.  Again :  ^^  I  understand,  indeed,  that 
already  an  injunction  has  gone  against  the  plaintiffs  in  the  various 
suits  in  the  state  court,  referred  to  in  the  petition.  But  as  it  is 
neither  suggested  nor  stated  upon  the  case  adjourned  into  this 
court,  no  notice  of  it  can  be  here  judicially  taken.  But  this  much 
I  may  say,  that  if  such  an  injunction  has  been  awarded,  it  is  not 
conipetent  for  the  creditors  to  take  a  single  step  in  their  suits  in 
the  state  court,  unless  under  the  direction  and  order  of  the  district 
court;  for  otherwise  it  would  be  a  breach  of .  the  injunction.** 
Ibid,  131.  {Sed  vide  5  Law  Rejxn'terj  73).  And  again  :  "  In  caseJ 
the  state  court,  not  contesting,  but  admitting,  that  the  discharge  of 
the  bankrupts  was  obtained  bond  fide  and  without  frarud,  and  as 
such  is  valid,  as  a  discharge  from  the  debts  provable  under  the 
bankruptcy,  should  nevertheless  proceed  to  award  judgment  for 
the  plaintifis  in  the  said  suits  for  their  debts  so  provable,  on 
account  of  such  attachments  therein,  then  that  such  judgments 
ought  to  be  treated  as  a  nullity  by  the  district  court,  and  as  not 
binding  therein.  And  that  therefore  it  will  become  the  duty  of  the 
district  'bourt,  upon  the  petition  and  application  of  the  assignee  of 
the  bankrupts  therefor,  to  direct  an  injunction  to  the  plaintiff  in 
such  suits  respectively,  (if  such  injunction  has  not  already  issued,) 
prohibiting  them  respectively  from  levying  any  executions  on  the 
said  judgments,  or  any  of  them,  tipon  the  property  attadied  in 
said  suits  ;  and  at  the  same  time  to  direct  an  injunction  to  the 
petitioners,  prohibiting  them  or  either  of  them  from  proceeding  to 
levy  the  same  executions  on  the  property  «o  attached,  or  any  part 
thereof,  but  to  deliver  up  the  same  forthwith  to  the  assignee  of 
the  said  bankrupts,  to  be  distributed  as  a  part  of  the  assets  of 
the  said  bankrupts.  And  if  <any  of  the  said  executions  shall  have 
been  by  them  levied  upon  the  said  property  attached,  then  to 
pay  the  taaoneys  raised  thereby  into  the  said  district  court.**  Und. 
132. 

That  conclusions  of  a  character  so  novel,  and  of  such  vital  con- 
sequence to  the  state  jurisdictions,  should  be  put  forth  without  a 
statement  of  some,  at  least,  of  the  reasons  upon  which  they  are 
founded,  was  hardly  tt)  be  expected.  But  the  reasons  are  not  to 
he  found,  unless,  perchance,  they  are  contained  in  the  following 

Digitized  by  VjOOQ IC 


318  RECENT  AMERICAN  DECISIONS. 

clause  of  the  same  opinion :  "  It  it  would  be  an  utter  renuncia- 
tion," it  is  said,  "  of  the  rightful  authority  and  jurisdiction  of  the 
courts  of  the  United  States,  to  allow  any  creditor  to  avail  himself 
of  any  unjust  and  unlawful  advantage,  merely  because  his  suit  is 
depending  in  a  state  court.  The  laws  of  the  United  States  are,  to 
the  extent  of  the  constitutional  limits,  paramount  to  the  authority 
of  those  of  the  states.  The  courts  of  the  United  States  are  the 
appropriate  expounders  of  the  laws  of  the  United  States,  and  are 
not  bound  to  follow  the  exposition  of  these  laws  by  the  state  courts, 
unless  so  far  as  they  approve  themselves  to  their  own  judgment." 
Ibid.  130. 

If  this  is  to  be  regarded  as  the  premises  and  reasons  from  which 
the  conclusions  are  derived,  and  we  are  to  understand  that,  there- 
fore, the  district  court  should  treat  the  judgments  of  the  state  courts 
as  nullities,  and  attempt  the  exercise  of  the  powers  which  it  is  said 
it  ii§  its  duty  to  exercise,  we  must  say  that  in  our  opinion,  the 
foundation  will  by  no  means  sustain  the  superstructure.  But,  what- 
ever may  be  the  ground  upon  which  the  doctrine  is  promulgated, 
the  plaintiffs  in  this  and  other  actions  similarly  situated,  with  this 
matter  before  them,  may  well  ask  of  us,  whether  the  judgments 
entered  in  their  favor,  in  pursuance  of  our  opinions,  are  mere 
waste  paper  ;  and  whether  we  have  no  power  to  enforce  our  own 
judgments,  so  long  as  they  remain  unreversed  ? 

If  the  right  existed,  to  treat  the  judgments  of  this  court  as  nulli- 
ties, because  there  was  some  error  in  our  construction  of  the  bank- 
rupt act,  there  could  be,  as  it  seems  to  us,  little  excuse  for  the 
exercise  of  ihat  right,  by  wiay  of  summary  process,  in  any  case  of 
doubtful  construction  ;  and  still  less  ih  a  case  where  the  construc- 
tion adopted  by  this  court  is  the  same  with  that  upon  which  the 
courts  of  the  United  States,  in  the  adjoining  circuit  have,  and  do 
still,  administer  their  jurisdiction  under  that  act.  That  a  judg- 
ment of  a  state  court,  rendered  upon  one  side  of  the  Connecticut 
river,  should  be  held  as  a  nullity,  under  the  operation  of  a  law  of 
the  United  States,  when  a  like  judgment^  rendered  on  the  other 
side  of  that  river,  founded  on  a  similar  state  of  facts  and  of  law, 
is  held  valid  and  binding,  would,  certainly,  not  only  present  an 
astonishing  exposition  of  the  law,  but  also  a  singular  exhibition  of 
judicial  courtesy,  if  there  is  any  liberty  for  the  exercise  of  a  dis- 
cretion in  this  matter  ;  and  we  think  that  thosfe  who  hold  to  the 
conclusions  put  forth  in  Ex^  parte  Bellows  Sf  Peck,  will  look  in  vain 
for  anything  in  the  act,  or  in  the  nature  of  the  case,  imposing  such 
a  course  of  proceeding  upon  them  as  an  imperative  duty.  The 
course  is  clearly  open  by  whiph,  in  the  regular  mode  of  a  writ  of 
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enor,  the  question,  which  of  two  coDflicting  constructions  is  cor- 
rect, may  be  readily  determined.  It  may  be  said,  however,  that 
matter  of  this  character  addresses  itself  to  the  consideration  of 
others,  rather  than  of  ourselves.  We  have  certainly  no  desire  to 
press  it,  because  we  prefer  to  consider  this  doctrine  upon  other 
grounds. 

The  assumption  is,  that  the  district  eoinrt  ought  to  treat  the 
judgments  of.  the  courts  of  this  state  as  nullities  —  not  as  it  may 
be  found  that  those  courts  had  jurisdiction,  or  otherwise;  but 
according  as  the  district  judge,  acting  under  the  light  of  Ex  parte 
Foster  and  Bellows  Sf  Peck,  may  be  of  opinion  that  the  courts 
rendering  them  have,  or  have  not,  exercised  their  jurisdiction 
wisely,  on  the  pleadings  before  them.  This  is  a  new  species  of 
nullification. 

It  is  evident,  from  what  has  been  already  stated  respecting  the 
decisions  elsewhere,  that  the  result  of  this  doctrine,  if  carried  into 
practice,  wpuld  be,  that  a  judgn^ient  of  a  court  here,  having  juris- 
diction of  the  matter,  if  carried  into  Vermont  as*  a  justification 
for  acts  done  under  it,  would  be  held  by  the  United  States'  courts 
there,  as  well  as  the  courts  of  that  state,  to  be  valid,  and  binding, 
and  conclusive  evidence ;  and  not  only  so,  but  one  founded  in  a 
correct  exercise  of  judicial  power,  and  a  sound  exposition  of  the 
bankrupt  act ;  while  within  the  limits  of  this  state,  where  it  was 
rendered,  other  United  States  courts  would  regard  it  as  entirely 
void  —  a  mere  nullity.  And  this  result  wpuld  be  attained  under 
the  operation  and  administration  of  a  law,  which,  in  order  to  be 
itself  constitutional,  must  be  a  uniform  law  throughout  the  United 
States.  The  result  need  only  be  staled  to  give  a  character  to  the 
doctrinci  ^  , 

This  pretension,  thus  put  forth,  (so  far  as  we  are  aware,  for  the 
first  time,)  that  the  circuit  or  district  courts  of  the  United  States 
may  treat  the  judgments  of  the  courts  of  the  several  states  as 
nullities,  whenever  in  their  opinion  those  judgments  are  founded 
upon,  or  involve,  an  erroneous  construction  of  a  law  of  the  United 
States,  it  is  believed,  has  nothing  either  of  principle  or  authority  to 
sustain  it. 

In  all  the  suits  which  have  come  under  our  notice,  the  court 
where  these  actions  are  pending  had,  on  the  institution  of  the  suit, 
jurisdiction  of  the  cause  and  of  the  parlies.  The  actions  were 
duly  comn^enced  and  entered,  and  the  jurisdiction  was  most  un- 
questionable.  It  has  not  beeo  lost  by  any  subsequent  change  in 
the  relation  or  condition  of  the  parties.  The  United  Slates  v. 
Meyers,  (2  Brocken.  R.  516)  ;  Dunn  v.  Clark,  (8  Peters   R.  3)  ; 
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1  FairfiedR.  291;  Clarke  v.  Matthewsm,  (2  Sumner's  R.  262, 
and  cases  cited).  It  is  not  lost  because  the  defendants  have 
filed  a  petition  in  bankruptcy,  nor  by  reason  of  their  having  ob- 
tained a  certificate.  That  certificate  must  be  pleaded,  and  its 
validity  may  in  some  way  be  contested*  Had  the  plaintifi"  in  this 
case  replied,  that  the  certificate  was  fraudulently  obtained,  no 
doubt  seems  to  be  expressed  in  Ex  parte  BeOows  Sf  Peek,  that  a 
judgment,  entered  upon  a  verdict  finding  such  an  issue  in  favor 
of  the  plaintiffs,  would  be  valid  and  binding  upon  parties  and 
privies. 

If,  instead  of  a  replication  that  the  certificate  Mras  inoperative  by 
reason  of  fraud,  the  plaintifis  reply  some  other  matter,  avoiding 
as  they  say  its  operation  as  a  bar  of  the  action,  that  does  not 
affect  the  jurisdiction  of  the  court,  which  must  thereupon  proceed 
to  hear,  or  try,  and  to  render  such  judgment  as  it  may  deem  legal 
and  just  upon  the  premises.  If  that  judgment  is  founded  upon 
an  erroneous  view  of  the  matter  in  controversy,  it  stands  as  the 
judgment  of  a  court  of  competent  jurisdiction,  and  is  equally 
binding  upon  parties  and  privies,  until  regularly  reversed,  as  one 
rendered  upon  any  other  replication  in  avoidance  of  a  plea. 
SmitkY.  KnawUan,  (11  N.  H.  Rep.  198)  {  Fishery.  Hamden,  (1 
Paine's  C.  C.  R.  58) ;  Green  v.  Sarmiento^  (1  Peters  C.  C.  R. 
79)  ;  Field  v.  Gibbs,  (1  Peters  C.  C.  R.  79)  ;  BisseU  v.  Brig^g^, 
(9  Mass.  R.  462)  ;  Commonwealih  v.  Green,  (17  Mass.  R.  445)  ; 
HaU  V.  Williams,  (6  Pick.  R.  241);  Hall  v.  Williams,  (1  Fairf. 
R.  278)  ;  Adams  v.  Rowe,  (2  Fairf.  89)  ;  Bannister  v.  Hig-gin^ 
son,  (2  Shep.  R.  73,  78) ;  Hoxie  v.  Wright,  (2  Verm.  R.  263, 
268) ;  WaUbridge  v.  Hall,  (3  Verm.  R.  114,  119) ;  KeUogg,  ex 
parte,  (6  Verm.  R.  509,  511)  ;  Gilman  v.  Thompson,  (11  Verm.  R, 
643,  648) ;  Slocumb  v.  Wheeler,  (1  Conn.  R.  449)  ;  Andrews  v. 
Montgomery,  (19  Johns.  R.  162)  ;  Starbuck  v.  Murray,  (5  Wend, 
R.  148) ;  Shumioay  v.  Stillman,  (6  Wend.  447  ;  1  Kent's  Com. 
260 ;  3  Cowen's  Phil.  Ev.  897,  and  cases  cited  ;  Story's  Conflict 
of  LawS)  463,  and  note). 

Such  is  the  general  "principle  to  be  found  in  the  books.  And  by 
no  court  has  this  principle  been  more  emphatically  laid  down,  than 
by  the  supreme  court  of  the  United  States. 

"  Where  a  court  has  jurisdiction,  it  has  a  right  to  decide  every 
question  which  occurs  in  the  cause  ;  and  whether  its  decision  be 
correct,  or  otherwise,  its  judgment,  until  reversed,  is  regarded  as 
binding  in  every  other  court.  Put  if  it  act  without  authority,  its 
judgments  and  orders  are  regarded  as  nullities.  They  are  not 
voidable,  but  simply  void,  and  form  no  bar  to  a  recovery  sought, 
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even  piar  to  a  reversal,  in  opposition  to  them.  They  constitute 
no  justification  ;  and  all  persons  concerned  in  executing  such  judg^ 
meats  or  sentences,  ate  considered  in  law  as  trespassers."  Elliot  v. 
Piersolj  (1  Peters  R.  340.) 

"  The  general  and  well  settled  rule  of  law  in  such  cases,  is,  that 
when  the  proceedings  are  collaterally  drawn  in  question,  and  it 
appears  upon  the  face  of  them  that  the  subject  matter  was  within 
the  jurisdiction  of  the  court,  they  are  voidable  only.  The  errors 
and  irregularities,  if  any  exist,  are  to  be  corrected  by  some  direct 
proceeding,  either  before  the  same  court  to  set  them  aside,  or 
in  an  appellate  court.  If  there  is  a  total  want  of  juri^ictlon, 
the  proceedings  are  void  and  a  tnere  nullity,  and  confer  no 
right,  and  aflford  no  justification,  and  may  be  rejected  when  col- 
laterally drawn  in  question."  Thompson  v.  Tolnuej  (2  Peters 
R.  163). 

"A  judgment  or  execution,  irreversible  by  a  superior  court, 
cannot  be  declared  a  nullity  by  any  authority  of  law,  if  it  has  been 
rendered  by  a  court  of  competent  juifisdiction  of  i^e  parties  and 
the  subject  matter,  with  authority  to  use  the  process  it  has  issued  : 
it  must  remain  the  only  test  of  the  respective  rights  of  the  parties 
to  it.  If  the  validity  of  a  sale  under  its  process  can  be  questioned 
for  any  irregularity  preceding  the  judgment,  the  court  which  as- 
sumes such  power  places  itself  in  the  position  of  that  which  ren- 
dered it,  and  deprives  it  of  all  power  of  regulating  its  own  practice 
or  modes  of  proceeding,  in  the  progress  of  a  cause  to  judgment. 
If  after  its  rendition  it  is  declared  void  for  any  matter  which  can 
be  assigned  for  error  only  on  a  writ  of  error  or  appeal,  then  such 
court  not  only  usurps  the  jurisdiction  of  an  appellate  court,  but 
collaterally  nullifies  what  such  court  is  prohibited  by  express  statute 
law  from  even  reversing."  Voorhies  v.  The  Bank  of  tiie  U.  Slates^ 
(10  Peters  R.  474). 

"  It  remains  only  then  to  inquire  in  evqry  case  what  is  the  effect 
of  a  judgment  in  the  state  where  it  is  rendered  ?  In  the  present 
case,  the  defendant  had  full  notice  of  the  suit ;  for  he  was  arrested 
and  gave  bail,  and  it  is  beyond  all  doubt  that  the  judgment  of  the 
supreme  court  of  New  York  was  conclusive  upon  the  parties  in 
that  Slate.  It  must,  therefore,  be  conclusive  here  also.  Mills  v. 
Ihtryee,  (7  Cranch  R.  484.)  See  also  Roser.  Himelt/y  (4  Cranch, 
^1,  269) ;  Kempe's  Lessee  v.  Kermedy^  (5  Cranch,  173) ;  Hamp^ 
ftwi  V.  McConnellj  (3  Wheat.  R.  285)  ;  Hopkins  v.  Lee,  (6  Wheat. 
113) ;  McCormick  v.  SulUvant,  (10  Wheat.  199) ;  United  Slates 
V.  Arredondo,  (6  Peters  R.  729) ;  Cocke  v.  Halsetfj  (16  Peters 
B.87). 

VOL.  vu.— ^o.  vn.  41 
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There  is  nothing  that  we  discover,  to  take  the  cases  now  pend- 
ing in^  the  courts  of  this  state  out  of  the  general  principle.  K  the 
judgments  are  binding  upon  the  bankrupts,  they  cannot  be  treated 
as  nullities  by  the  assignee  in  bankruptcy.  He  must  claim  under 
the  bankrupts,  by  a  transfer  subsequent  to  the  attachment.  He 
may  in  all  such  cases,  by  virtue  of  the  provision  of  the  bankrupt 
law,  come  in,  as  a  party  to  the  suit.  He  can,  therefore,  in  no  wise 
be  regarded  as  a  stranger  to  the  judgment  which  may  be  rendered. 
He  can  avail  himself  of  any  judgment  which  shaU  be  rendered 
against  the  plaintiff.  Even  if  he  could  be  regarded  as  a  stranger, 
that  would  not  make  the  judgments  nullities.  It  would  only  show, 
that  in  some  proper  proceeding,  he  might  aver  that  the  judgments 
were  not  binding  upon  him. 

Now  will  it  do  to  say  that  the  judgments,  if  rendered  in  favor 
of  the  plaintiffs,  are  frauds  upon  the  bankrupt  act,  and  therefore 
void.  The  doctrine  of  fraud,  in  the  avoidance  of  judicial  pro- 
ceedings, does  not  extend  quite  so  far.  To  warrant  that,  there 
must  be,  not  mistake  of  the  court,  but  covin,  collusion,^  or  falsity 
of  the  party.  The  Duchess  of  Kingston's  Case^  (11  State  Trials, 
198,  cited  Hale's  Hist.  Com.  Law,  31,  38,  note  D)  ;  Umtai  Stales 
V.  Arredondo,  (6  Peters  R.  716)  ;  Atkinsons  v.  AUeUy  (12  Vermont 
R.  619,  624.) 

The  considerations  and  authorities  we  have  thus  adverted  to 
are  quite  sufficient  to  warrant  us  in  saying,  that  we  cannot  recog- 
nize the  right  of  any  court  to  treat  our  judgments,  rendered  in 
cases  where  we  have  a  clear  jurisdiction,  as  mere  nullities. 

But  the  position  that  the  judgments  of  courts  having  jurisdic- 
tion of  the  cause  and  the  parties,  may  be  treated  as  nullities, 
thereby  precluding  the  necessity  of  what  nught  prove  an  unsuc- 
cessful attempt  to  procure  their  reversal,  is  not,  as  we  have  seen, 
the  only  extraordinary  conclusion  found  in  the  case  of  Bellows 
SfPeck. 

It  is  not  directly  asserted,  but  it  may  perhaps  be  inferred  from 
what  we  have  before  quoted,  that  the  district  court,  in  fear  lest  the 
state  courts  should  go  wrong  in  the  matter,  may,  through  the 
means  of  an  injunction  already  granted  upon  the  plaintiffs,  restrain 
the  state  courts  from  considering  any  replication,  but  such  as  the 
district  court  may  deem  suitable  and  proper  for  their  judgment* 
Notwithstanding  the  defendant  has  obtained  his  discharge,  and 
comes  in  and  pleads  it,  the  plaintiff  it  seems  is  not  to  be  at 
liberty  to  reply  to  the  plea,  except  by  permission  of  the  district 
court.  It  does  not  distinctly  appear,  whether,  if  the  plaintiff 
proposes  to  file  a  replication  setting  forth  an  attachment,  leave 
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will  be  refused  to  him  to  proceed  farther  in  the  cause;  but 
such  a  course  seems  to  be  shadowed  forth  in  the  extracts,  we  have 
made. 

Subsequently  to  the  time  when  the  bankrupt  act  went  into 
operation,  it  necessarily  came  to  our  knowledge  that  injunctions 
were,  from  time  to  time,  issued  by  the  district  court,  for  the  pur- 
pose of  restraining  plaintiffs  from  proceeding,  in  actions  pending 
in  th6  state  courts,  the  defendants  having  filed  petitions  in  bank- 
ruptcy ;  and  we  were  fully  aware  that  the  jurisdiction  thus  ex- 
ercised  was  particularly  odious  to  the  parties,  and  counsel,  upon 
whom  such  process  was  served.  No  small  impatience  was  mani- 
fested upon  the  subject ;  but  no  matter  was  presented  to  this 
court,  or  to  any  of  the  several  members  of  it,  for  any  action, 
relative  to  such  process. 

When  Kittredge  v.  Warren  was  decided,  we  made  no  exam- 
ination into  this  subject.  It  was  in  no  way  necessary,  or  im- 
portant, to  the  settlement  of  that  case.  We  were  content  to  take 
it  for  granted,  that  there  might  be  some  foundation  for  a  power 
which  had  been  so  freely  exercised.  We  admitted,  in  that  case, 
that  if  doubts  existed  respecting  the  validity  of  the  demand  upon 
which  a  suit  had  been  conrunenced,  and  an  attachment  made,  it 
might  be  proper,  if  the  defendant  had  gone  into  bankruptcy,  to 
restrain  the  prosecution  of  the  suit  until  provision  could  be  made 
for  defending  it ;  and  we  made  no  inquiry  whether  the  authority 
to  issue  such  an  injunction  resided  in  the  courts  of  the  United 
States,  or  was  confined  to  those  of  the  state. 

We  have  no  controversy  with  the  learned  judge  of  the  district 
court,  for  what  has  passed  in  this  respect.  In  issuing  the  injunc- 
tions, thus  far,  he  has  uYidoubtedly  acted  on  what  seemed  to  him 
to  be  a  su£5cicnt  opinion  upon  that  subject. 

But.  the  pretension  now  set  up,  in  Ex  parte  Bellows  8f  Peck^  is 
of  a  much  more  important  character.  It  is,  as  we  have  already 
seen,  no  less  than  an  assertion  of  a  right  and  power  in  the  district 
court  to  enjoin  parties  from  proceeding  to  final  judgment  in  the 
courts  of  the  state,  in  cases  where,  in  our  opinion,  they  are  entitled 
to  judgments  on  the  record  before  us  — to  restrain  the  execu- 
tion of  our  final  process,  in  the  hands  of  the  sheriff —  to  require 
him  to  account  in  the  district  court,  instead  of  returning  his 
process  to  the  court  from  which  it  issued  —  or  if,  perchance, 
the  proceeds  of  a  sale  on  execution  have  passed  from  his  hand, 
to  follow  them,  like  goods  taken  tortioiisly,  wherever  they  may  be 
found. 

Such,  the  learned  jndge,  in  Bellows  8f  Peck  ^^  does  not  scruple 
to  affirm,  is^  and  should  be,  the  practice.'' 
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We  can  only  say  that  this  is  the  first  time  we  have  ever  heard 
of  any  such  practice,  and  we  trust,  with  great  confidence,  that  it 
will  be  the  last. 

The  power  thus  asserted  is  one  of  tremendous  import,  and  the 
authority  for  its  exercise  should  be  most  clear  and  indisputable. 
We  cannot  consent  that  this  claim  to  interfere  with  the  jurisdiction, 
legal  proceedings,  laws,  and  practice,  of  the  several  states  i^ould 
pass  unchallenged,  and  we  propose  to  inquire  at  this  time  some- 
what into  its  foundation. 

The  general  question,  of  the  right  of  the  district  court  to  issue 
an  injunction  to  stay  proceedings  in  a  state  court  in  any  case,  is 
disposed  of,  in  a  very  summary  manner,  in  the  case  of  BeUows  Sf 
Peck,  "  In  respect  "  (it  is  said)  "  to  the  right  of  the  district  court 
to  issue  such  an  injunction,  it  seems  to  me  clear  in  principle,  and 
it  is  a  question  of  which  that  court  had  exclusive  cognizance,  and 
it  is  not  a  matter  inquirable  into  elsewhere,  whether  the  jurisdiction 
was  rightfully  exercised  or  not."     (7  Law  Reporter j  124.) 

If,  by  this,  it  is  intended  that  there  is  no  appeal  from  the  de- 
cision of  the  district  court  in  this  matter,  it  is  uqdoubtedly  correct ; 
but  if  it  is  intended  that  the  courts  of  the  states  cannot  inquire  into 
the  jurisdiction  of  the  district  court  to  issue  such  injunctions,  and 
if  it  be  found  that  no  such  right  exists,  act  upon  the  result  of  that 
inquiry,  the  assertion  is  most  respectfully,  but  distinctly,  denied. 
That  the  jurisdiction  may  be  inquired  into,  is  too  clear  to  adaiit  of 
doubt  1  Peters  Sup.  C.  R.  340  ;  2  Peters,  164;  4  Crancb,  241, 
268;  1  Conn.  R.  427,  441-457;  9  Mass.  R.  462;  17  Mass.  R. 
545;  6  Pick.  241,  247;  3  Verm.  R.  119;  11  Verm.  R.  647; 
Stougkton  v.  MoUy  (13  Verm.  R.  182) ;  Wheelwright  v.  Depeysier^ 
(1  Johns.  R.  471, 484) ;  Borden  v.  Fitch,  (16  Johns.  R.  121)  ;  Boies 
V.  Delavan,  (5  Paige  Ch.  R.  299,  305)  ;  Cheriot  v.  Foussaty  (3 
Binney  R.  220,  250);  1  Kent's  Com.  410;  Story's  ConE.  of 
Laws,  509^  461,  note. 

When  it  is  settled  that  the  district  court  has  jurisdiction  to  issue 
injunctions,  to  restram  proceedings  in  the  state  courts,  its  decree, 
in  that  particular,  must  be  held  conclusive,  if  it  does  not  exceed 
the  limits  of  the  jurisdiction.     Gelston  v.  Hoyt,  (3  Wheat  R.  312.) 

Provision  for  the  exercise  of  the  judicial  power  conferred  by  the 
constitution  of  the  United  States,  was  made  in  the  act  of  congresi 
of  September  24,  1789,  to  establish  the  judicial  courts  of  the 
United  States,  usually  termed  the  judiciary  act. 

The  25th  section  provides,  that  in  certain  cases,  there  enume- 
rated, the  final  judgment  or  decree  in  any  suit,  in  the  highest  ooort 
of  law  or  equity  of  a  state  in  which  a  decision  of  the  suit  could  be 
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had,  may  be  reexarpined,  and  revised,  or  affirmed,,  in  the  stipreme 
court  of  the  United  States,  upon  a  writ  of  error,;  (1  Laws  U.  S. 
Story's  Ed.  61))  and  we  admit  that  our  judgments,  involving  the 
construction  of  the  bankrupt  law,  in  its  operation  upon  attach- 
ments, are  within"  the  provisions  of  this  section. 

The  14th  section  of  the  act  confers  upon  the  supreme,  circuit 
and  district  courts,  power  "  to  issue  writs  of  sdre  facias^  habeas 
corpus,  and  all  other  writs  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of  their  respective  juris- 
dictions, and  agreeable  to  the  principles  and  usages  of  law.  And 
that  either  of  the  justices  of  tJie  supreme  court,  as  well  as  judges 
of  the  district  courts,  shall  have  power  to  grant  writs  of  habeas 
corpus,  for  the  purpose  of  an  inquiry  into  the  cause  of  coomiit- 
ment.  —  Provided,  that  writs  of  habeas  corpus  shall,  in  no  case, 
extend  to  prisoners  in  jail,  unless  where  they  are  in  custody 
under  or  by  color  of  the  authority  of  the  United  States,  or  are 
committed  for  trial  before  some  court  of  the  same,  or.  are  necessary 
to  be  brought  into  court  to  testify."     Ibid.  59. 

But  congress  did  not  deem  it  necessary,  to  the  exercise  of  any 
rightful  jurisdiction  of  the  circuit  or  district  courts,  that  they  should 
have  any  authority  to  issue  injunctions  to  stay  proceedings  in  the 
state  courts.  The  5th  section  of  an  act  passed  March  2,  1793,  in 
addition  to  the  act  of  1789,  enacts,  ^^  That  writs  of  ne  exeat,  and 
of  injunction,  may  be  granted  by  any  judge  of  the  supreme  court, 
in  cases  where  they  might  be  granted  by  the  supreme  or  a  circuit 
court;  but  no  writ  of  ne  exeat  shall  be  granted,  unless  a  suit  in 
equity  be  commenced,  and  satisfactory  proof  shall  be  made  to  the 
court  or  judge  granting  the  same,  that  the  defendant  designs 
quickly  to  depart  from  the  United  States ;  nor  shall  a  writ  of  in- 
junction be  granted  to  stay  proceedings  in  any  court  of  a  state  ; 
nor  shall  such  writ  be  granted  in  any  case,  without  reasonable 
previous  notice  to  the  adverse  party,  or  his  attorney,  of  the  time 
and  place  of  moving  for  the  same."     Jbid.  311. 

An  act  of  February  13lh,  1807,  to  extend  the  power  of  grant- 
ing writs  of  injunction  to  the  judges  of  the  district  courts,  enacted 
"  That,  from  and  after  the  passing  of  this  act,  the  judges  of  the 
district  courb  of  the  United  States  shall  have  as  full  power  to 
grant  writs  of  injunctions,  to  operate  within  their  respective  dis- 
tricts, in  all  cases  which  may  come  before  the  circuit  courts  within 
their  respective  distrcts,  as  is  now  exercised  by  any  of  the  judges 
of  the  supreme  court  of  the  United  States,  under  the  same  rules, 
regulations,  and  restrictions,  as  are  prescribed  by  the  several  acts 
of  congress  establishing  the  ji)di(Hary  of  the  United  States,  any 
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law  to  the  contrary  notwithstanding :  Provided^  That  the  sanoe 
shall  not,  unless  so  ordered  by  the  circuit  court,  continue  longer 
than  to  the  circuit  court  next  ensuing ;  nor  shall  an  injunction  be 
issued  by  a  district  judge  in  any  case  where  a  party  has  had  a 
reasonable  time  to  apply  to  the  circuit  court  for  the  writ."  (2  U.  S. 
Laws,  Story's  Ed.  1043.) 

The  district  courts  are  specially  authorized  to  issue  injunctions 
in  certain  cases  relating  to  the  administration  of  the  treasury  de- 
partment. 

These  seem  to  have  been  all  the  provisions  which  congress  had 
seen  fit  to  enact  upon  this  subject  previous  to  the  passage  of  the 
bankrupt  law. 

That  eminent  jurist,  Mr.  Chancellor  Kent,  speaking  of  the 
supreme  court  of  the  United  States,  says,  "  This  court,  and  each 
of  its  judges,  have  power  to  grant  writs  of  ne  exeat  and  of  injunc- 
tion ;  but  the  former  writ  cannot  be  granted  unless  a  suit  in  equity 
be  commenced,  and  satisfactory  proof  be  made  that  the  party 
designs  quickly  to  leave  the  United  States ;  and  no  injunction  can 
be  granted  to  stay  proceedings  in  a  state  court,  nor  in  any  case 
without  reasonable  notice  to  the  adverse  party."  (1  Kent's  Com. 
300.) 

Upon  a  subsequent  page  he  says,  ^'  It  has  also  been  adjudged, 
that  no  state  court  has  authority  or  jurisdiction  to  enjoin  a  judg- 
ment of  the  circuit  court  of  the  United  States,  or(  to  stay  proceed- 
ings under  it.  This  was  attempted  by  a  state  court  Jn  Kentucky, 
and  declared  to  be  of  no  validity  by  the  supreme  court  of  the 
United  states,  in  McKim  v.  Voorhis,  No  state  tribunal  can  inter- 
fere with  seizures  of  property  made  by  revenue  officers,  under  the 
laws  of  the  United  States ;  or  interrupt  by  process  of  replevin, 
injunction,  or  otherwise,  the  exercise  of  the  authority  of  the  federal 
officers ;  and  any  intervention  of  state  authority  for  that  purpose 
is  unlawful.  This  was  so  declared  by  the  supreme  court  in  Slocum 
V.  Maberry,  (2  Wheaton,  1.)  But  if  there  be  no  jurisdiction  in  the 
instance  in  which  it  is  asserted,  as  if  a  marshal  of  the  United 
States,  imder  an  execution  in  favor  of  the  United  States  against 
A,  should  seize  the  person  or  property  of  B,  then  the  state  courts 
have  jurisdiction  to  protect  the  person  and  the  property  so  illegally 
invaded ;  and  it  is  to  be  observed,  that  the  jurisdiction  of  the  state 
courts  in  Rhode  Island  was  admitted  by  the  supreme  ^  court  of  the 
United  States,  in  Slocum  v.  Maberry^  upon  that  very  ground."  (1 
Kent's  Com.  410.) 

"  But,"  he  says  farther,  "  while  all  interference  on  the  part  of 
the  state  authorities,  with  the  exercise  of  the  lawful  powers  of  the 
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national  government,  has  been,  in  most  caf^es,  denied,  there  is  one 
case  in  which  any  control  by  the  federal  over  the  state  courts^  other 
than  by  means  of  the  established  appellate  jurisdiction,  has  equally 
been  prevented.  In  Diggs  Sf  Keith  v.  Wolcott^^^  (4  Cranch,  179,) 
"  it  was  decided  generally,  that  a  court  of  the  United  States  could 
not  enjoin  proceedings  in  a  state  court ;  and  a  decree  of  the  cir- 
cuit court  of  the  United  Stales  for  the  district  of  Connecticut  was 
reversed,  because  it  had  enjoined  the  parties  from  proceeding  at 
law  in  a  state  court.  So  in  Ex  parte  Cabrera^'*  (1  Wash.  Cir. 
Rep.  232,)  "  it  was  declared,  that  the  circuit  courts  of  the  United 
States  could  not  interfere  with  the  jurisdiction  of  the  courts  of  a 
slate.  These  decisions  are  not  to  be  contested ;  and  yet  the 
district  judge  of  the  northern  district  of  New  York,  in  the  spring 
of  1823,  in  the  case  of  Lansing  and  Thayer  v.  The  North  River 
Steamboat  Company^  enjoined  the  defendants  from  seeking  in  the 
state  coinrts,  under  the  acts  of  the  state  legislature,  the  remedied 
which  those  acts  gave  them;  This  would  appear  to  have  been  an 
assumption  of  the  power  of  control  over  the  jurisdiction  of  the 
state  courts,  in  hostility  to  the  doctrine  of  the  supreme  court  of 
the  United  States.  In  the  case  of  Kennedy  v.  Eart  of  Casillis,  an 
injunction  had  been  unwarily  granted  in  the  English  court  of 
chancery,  to  restrain  a  party  from  proceeding  in  a  suit  in  the  court 
of  sessions  in  Scotland,  where  the  parties  were  domiciled.  It  was 
admitted,  that  the  court  of  sessions  was  a  court  of  competent 
jurisdiction,  and  an  independent  foreign  tribunal,  though  subject 
to  an  appeal,  like  the  court  of  chancery,  to  the  House  of  Lords. 
If  the  court  of  chancery  could  in  that  way  restrain  proceedings  in 
the  court  of  sessions,  the  sessions  might  equally  enjoin  proceedings 
in  chancery,  and  thus  stop  all  proceedings  in  either  court.  Lord 
Eldon  said,  he  never  meant  to  go  further  with  the  injunction,  than 
the  property  in  England  ;  and  he,  on  motion,  dissolved  it  in  toto^ 
Ibid,  411,  12.  In  a  note  to  the  remarks  upon  the  case  in  New 
York,  he  states  that  the  assumed  jurisdiction  was  not  afterwards 
sustained. 

The  case  Diggs  Sf  Keith  v.  Wolcotty  (4  Cranch  R.  179,)  re- 
ferred  to  in  the  foregoing  extract,  was  this.  Diggs  &  Keith  com- 
menced a  suit  in  a  county  court  in  Connecticut,  against  Wolcott, 
on  two  notes,  Wolcott  filed  a  bill  in  chancery,  in  the  superior 
court  of  the  state,  against  them,  praying  that  they  might  be  com*, 
pelled  to  give  up  the  notes,  and  be  perpetually  enjoined  from  pro- 
ceeding at  law.  This  suit  was  removed  by  them  into  the  circuit 
court  of  the  United  States,  where  it  was  decreed  that  they  should 
deliver  up  the  notes,  and  be  enjoined,  &c.    The  supreme  court  of 
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the  United  States,  "  being  of  opinion  that  a  citcnit  conrt  of  the 
United  States  had  not  jurisdiction  to  enjoin  proceedings  in  a  state 
court,  reversed  the  decree." 

In  Ex  parte  Cabrera^  it  was  held,  that  "  the  jurisdiction  of  the 
courts  of  the  United  States  is  limited  ;  and  the  inferior  courts  can 
exercise  it  only  in  cases  in  which  it  is  conferred  by  an  act  of  con- 
gress." And  that  '*the  circuit  court  cannot  quash  proceedings 
against  a  public  minister ,^  depending  in  a  state  court :  nor  can  the 
court  in  any  way  interfere  with  the  jurisdiction  of  the  courts  of  a 
state."  (1  Wash.  C.  G.  Rep.  232.)  "  It  is  one  thing,"  says  Mr. 
Justice  Washington,  "to  declare  the  process  void;  but  another 
to  define  the  tribunal  which  is  to  decide.  The  natural  tribunal  is 
that  where  the  process  is  depending,  or  which  has  the  superintend- 
ing control  over  such  courts."  "  I  apprehend^that  neither  court," 
federal  circuit,  or  the  stafte  court,  "  (*an  dictate  to  the  other  the 
conduct  it  shall  pursue,  or  interfere  in  causes  there  depending,  un- 
less properly  brought  before  it,  under  the  provisions  of  law."  Ibid, 
236.  *•  I  am  not  one  of  those  who  think  it  a  commendable  quality 
in  a  judge,  to  enlarge,  by  construction,  the  sphere  of  his  jurisdic- 
tion ;  that  of  the  federal  courts  is  of  a  limited  nature,  and  cannot 
be  extended  beyond  the  grant."     Ibid.  237. , 

'*  Where  N.  R.  commenced  suits  at  law  in  the  superior  court  of 
the  city  of  New  York,  against  H.  E.,  and  H.  R.  filed  a  bill  in 
chancery,  to  obtain  an  injunction  restraining  the  pMroceedings  at 
law,  it  was  held  that  the  suit  in  chancery  could  not  be  removed 
into  the  circuit  court  of  the  United  States,  inasmuch  as  such  a 
removal  would  leave  H.  R.  without  remedy ;  the  circuit  court  of 
the  United  States  having  no  power  to  restrain  the  proceedings  at 
law."  Rogers  v.  Ex)g€rs^  (1  Paigej  183.)  Mr.  Chancellor 
Walworth  said,  "  In  this  case,  the  foundation  of  the  suit  is  the 
inequitable  prosecution  of  the  suits  at  law  against  the  complainants 
in  the  state  court;  and  the  relief  sought  is  a  perpetual  injunction 
to  stay  those  proceedings.  By  the  commencement  of  the  suits  at 
la^,  the  state  courts  have  gained  jurisdiction  over  the  subject  mat- 
ter thereof,  and  the  courts  of  the  United  States  have  no  jurisdic- 
tion to  restrain  the  petitioners  from  proceeding  therein,  or  to  decree 
a  perpetual  injunction,  so  as  to  prevent  them  from  collecting  the 
judgments  which  may  be  obtained  in  those  suits.  The  effect  of  a 
removal  of  this  cause,  therefore,  would  be  to  leaVte  the  complain- 
ant* without  remedy."     Ibid.  184. 

^  It  appears  from  this  investigation,  ndt  only  that  the  right  to  issue 
injunctions,  restraining  suits  in  the  state  courts,  is  not  to  be  found, 
in  express  tenas^  in  the  genaral  acts  prescribing'  the  course  of 

Digitized  by  VjOOQ IC 


SUPERIOR  COURT,  NEW  HAMPSHIRE.  329 

judicial  proceedings  in  the  courts  of  the  United  States,  but  that, 
lest  the  general  terms,  in  which  one  clause  of  the  judiciary  act  is 
expressed,  might  be  supposed  to  assert  or  confer  such  a  power,  the 
courts  and  judges  of  the  United  States  are  under  prohibition,  by 
general  law,  not  to  is^e  such  process. 

If  the  power  exist,  therefore,  in  the  cases  in  which  it  has  been 
exercised,  and  in  which  it  is  proposed  to  exert  it  still  farther,  it 
must  be  sought  for  in  the  provisions  of  the  bankrupt  act  itself. 
If  congress,  by  the  enactments  of  1793  and  1807,  have  clearly 
restrained  the  judges  of  the  courts  of  the  United  States  from  exer- 
cising  such  power,  in  general  terms,  to  what  provision  of  the  bank- 
ruf>t  act  are  we  to  look  for  a  repeal  of  those  laws,  or  to  a  grant  of 
the  povfer,  so  far  as  the  administration  of  that  jurisdiction  is  con* 
oerned. 

On  examining  the  bankrupt  law,  it  is  found  to  contain  no  pro- 
Tisions  authorizing,  in  terms,  the  issuing  of  an  injunction.  It  pro- 
vides that  the  jurisdiction  shall  be  exercised  summarily,  in  the 
nature  of  summary  proceedings  in  equity ;  that  the  jurisdicticxi 
"sball  extend  to  all  cases  and  controversies  in  bankruptcy,  arising 
between  the  bankrupt  and  any  creditor  or  creditors  who  shall  claim 
any  debt  or  demand  under  the  bankruptcy ;  to  all  cases  and  con- 
troversies between  such  creditor  or  creditors  and  the  assignee  of 
the  estate,  whether  m  office  or  removed  :  to  all  cases  and  contro- 
versies between  such  assignee  and  the  bankrupt,  and  to  all  acts, 
matters,  and  things  to  be  don?  under  and  in  virtue  of  the  bank- 
TiTptcy,  until  the  final  distribution  and  settlement  of  the  estate  of 
the  bankrupt,  and  the  close  of  the  proceedings  in  bankruptcy. 
And  the  said  courts  shall  have  full  authority  and  jurisdiction  to 
compel  obedience  to  all  orders  and  decrees  passed  by  them  hi 
bankruptcy,  by  process  of  contempt  and  other  remedial  process,  *o 
the  same  extent  the  circuit  courts  may  now  do  in  any  suit  pend- 
ing therein  in  equity.^ 

It  may  be  taken  for  granted,  however,  that  the  district  courts 
were,  by  fcHH;e  of  the  act,  authorized  to  issue  soeh  process  as  might 
be  necessary  to  carry  the  act  into  effect,  in  the  ordinary  piode  of 
exercising  a  jurisdiction  of  that  character,  so  far  as  they  were  not 
restrained  by  some  express  enactment.  This  would  be  but  an  inci- 
dent to  the  jurisdiction. 

But  the  question  arises,  whether  the  passage  of  the  law,  confer- 
ring upon  Ae  district  court  jurisdiction  in  bankruptcy,  operated  of 
itself  as  a  repeal  of  the  clause  of  the  act  of  1807,  by  which  the  dis- 
trict judge,  in  issuing  injunctions,  is  placed  under  the  same  rules, 
regulations,  and  restrictions  as  the  judges  of  the  supreme  court  <if 
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the  United  States,  and  by  which  he  is  restrained  generally  from 
issuing  injunctions  to  stay  proceedings  in  the  state  courts.  It  is 
very  clear,  that  the  operation  of  that  prohibition  was  not  confined 
to  cases  where  the  jurisdiction  of  the  district  court  existed  before 
its  passage.  If,  by  a  subsequent  statute,  the  jurisdiction  of  that 
court  was  extended  to  some  matter,  beyond  what  before  existed, 
that  jurisdiction  must  be  exercised  like  the  previous  jurisdiction, 
and  under  the  same  limitations  and  restrictions,  unless  there  was 
some  express  extension  of  the  mode  of  action  in  relation  to  that 
particular  jurisdiction,  or  unless  some  necessarily  resulted  from  the 
nature  of  the  case. 

The  bankrupt  law  is  but  a  law  of  congress,  and  containing  no 
express  repeal  of  the  restriction  of  1807,  nor  any  express  authority 
to  interfere  with  the  action  of  th^  state  courts,  the  authority  so  to 
do,  if  any  exists,  must  result  from  the  nature  of  the  proceedings, 
and  the  necessity  of  the  case.  It  will  hardly  be  disputed  that  such 
a  necessity,  in  order  to  justify  proceedings  otherwise  expressly  pro- 
hibited, must  be  a  clear,  convincing,  imperious,  necessity ;  and  the 
right  founded  on  it  must  be  bounded,  and  limited,  strictly,  to  the 
limits  of  the  necessity. 

The  authority  of  congress,  to  pass  a  bankrupt  law,  is  not  denied. 
Nor  shall  we  deny,  that  having  passed  one,  if  it  can  only  be  carried 
into  execution  by  writs  of  injunction,  operating  upon  suits  in  the 
state  courts,  then  the  district  courts  have  the  power  to  issue  them, 
and  the  restriction  is  repealed,  so  far  as  is  necessary  to  effect  the 
purpose  ;  but  this  can  only  be  because  this  course  is  nec^sary.  It 
is  limited  to  the  cases  in  which  it  is  necessary,  and  it  ceases  when  the 
necessity  ceases.  No  considerations  of  convenience  are  admissi- 
ble for  a  moment.  A  man  has  no  way  of  necessity  over  the  land 
of  his  neighbor,  because  it  is  a  shorter  course,  and  more  conven- 
ient, than  the  highway  the  laws  have  provided  for  him. 

Has  there  been  a  necessity  for  issuing  process  of  this  character  ? 
Could  not  the  jurisdiction  under  the  act  have  been  exercised,  like 
the  other  jurisdiction  of  those  courts,  without  interference  with  prcK 
ceedings  in  the  state  courts  ? 

In  Ex  parte  Foster  the  learned  judge  says  if  he  entertained  any 
doubt  of  the  right  of  the  district  court  to  issue  injunctions,  he 
"  should  not  entertain  any  doubt  as  to  the  jurisdiction  of  the  circuit 
court  upon  a  bill,  filed  by  the  assignee,  after  his  appointment,  to 
overhaul  and  control  or  set  aside  all  the  proceedings  "  [in  the  state 
court,]  "  had  in  the  intermediate  time,  by  the  attaching  creditor, 
against  the  rights  of  the  other  creditors,  and  in  subversion  of  the 
policy  and  objects  of  the  bankrupt  act."     (5  Law  Reporter,  73.) 
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Surely,  the  right  to  issue  an  injunction  cannot  be  maintained  from 
the  necessity  of  the  case,  if  the  circuit  court  might  thus  overhatdj 
and  control  J  or  set  asides  the  proceedings  and  judgments  of  the  state 
courts.  But  the  right  to  do  this  must  probably  seek  its  foundation 
in  some  necessity  quite  as  stringent  as  that  required  to  justify  an 
injunction.     It  can  hardly  find  a  basis  in  the  policy  of  the  act. 

If  the  bankrupt  act  can  be  administered  in  Vermont,  not  only 
without  any  such  proceedings,  but  with  the  full  admission  that  the 
state  courts  have  the  right  to  render  such  judgments,  and  cause  a 
sale  of  the  property  on  the  execution,  it  will  be  a  most  astonishing 
kind  of  necessity  which  shall  drive  the  United  States  courts  to 
attempt  to  impede  the  execution  of  final  process  here  in  similar 
cases. 

But  upon  this  branch  of  the  subject,  without  entering  into  the 
inquiry  what  other  mode  might  have  been  adopted,  it  is  quite  suffi- 
cient to  say,  that  if  the  true  construction  of  the  bankrupt  act  is,  that 
an  attachment  is  not  a  security  saved  from  the  operation  of  the  act^ 
but  the  third  section  transfers  the  property  to  the  assignee  subject 
to  no  incumbrance,  we  see  no  reason  why  he  might  not  demand 
and  recover  it,  forthwith,  without  regard  to  the  further  prosecution 
of  the  suit.  His  right  could  not,  in  such  case,  be  dependent  upon 
the  discharge,  and  the  attachment  must  of  necessity  be  dissolved. 
If  this  is  so,  it  is  very  clear  that  there  has  not  only  been  no  necessi- 
ty for  injunctions  upon  creditors  pursuing  their  remedy  in  the  state 
courts,  but  that  the  practice  of  issuing  them  has  been  idle,  or  worse 
than  idle. 

And  if  the  decree  of  bankruptcy  does  not  vacate  the  attachment, 
then  we  say,  further,  it  is  because  the  property  passes  to  the  as- 
signee subject  to  the  incumbrance  of  the  attachment — it  is  a  secu- 
rity upon  property,  saved  to  the  creditor  —  and,  admitting  this,  an 
injunction,  restraining  him  from  availing  himself  of  his  security, 
thus  saved,  is  a  most  unwarrantable  interference  with  his  rights, 
from  whatever  court  it  may  issue.  The  doctrine,  found  in  Ex 
parte  Foster^  that  assuming  an  attachment  on  mesne  process  to  be 
a  security  within  the  saving  of  the  proviso,  the  attaching  creditor 
ought,  notwithstanding,  to  be  restrained  from  prosecuting  his  suit, 
because,  if  permitted-  to  prosecute  it,  he  would  secure  to  himself 
what  the  act  saved  to  him,  and  because  if  restrained  from  proceed- 
ing until  the  debtor  obtained  his  discharge,  that  discharge  might 
then  be  used  to  deprive  him  of  what  the  act  saved  to  him,  cannot 
stand  for  a  moment  in  any  court,  unless  it  be  one  which  finds  a 
policy  in  the  act,  contrary  to  the  admitted  and  declared  will  of  the 
legisbaiture  which  made  the  enactment*    If  the  discharge,  whea 
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obtained,  could  be  used  to  defeat  and  destroy  the  security  which 
the  act  saved,  the  wrong  done  to  the  creditor  would  only  be  the 
mwe  aggravated.  How  the  attempt  of  a  creditor,  even  by  a  race 
of  diligence,  to  secure  to  himself  a  right  which  the  law  of  the  state 
conferred  upon  him,  and  the  bankrupt  act  saved  to  him,  or  a  judg- 
ment obtained  by  such  a  race  of  diligence,  could  be  treated  as  a 
fraud  upon  the  act  which  saved  the  right,  or  be  deemed  an  over- 
reaching and  defeating  of  the  just  rights  of  the  other  creditors,  has 
certainly  yet  never  been  satisfactorily  explained. 

"  There  is  no  power,"  says  Mr.  Justice  Baldwin,  "  the  exercise 
of  which  is  more  delicate,  which  requires  greater  caution,  delibera- 
tion, and  sound  discretion,  or  more  dangerous  in  a  doubtful  case, 
than  the  issuing  an  injunction  ;  it  is  the  strong  arm  of  equity,  that 
never  ought  to  be  extended  unless  to  cases  of  great  injury,  where 
6ourts  of  law  cannot  afford  an  adequate  or  commensurate  remedy 
in  damages.  The  right  must  be  clear,  the  injury  impending  or 
threatened,  so  as  to  be  averted  only  by  the  protective  preventing 
process  of  injunction :  but  that  will  not  be  awarded  in  doubtful 
oases,  or  new  ones,  not  coming  within  well  established  principles  ; 
for  if  it  issues  erroneously,  an  irreparable  injury  is  inflicted,  for 
which  there  can  be  no  redress,  it  being  the  act  of  a  court,  not  of 
the  party  who  pxays  for  it.  It  will  be  refused  till  the  court  are 
satisfied  that  the  case  before  them  is  of  a  right  about  to  be  de- 
stroyed, irreparably  injured,  or  great  and  lasting  injury  about  to 
be  done  by  an  illegal  act ;  in  such  a  case,  the  court  owes  it  to  its 
suitors  €uid  its  own  principles,  to  administer  the  okily  remedy  which 
the  law  allows  to  prevent  the  commission  of  such  act."  Bonaparte 
V.  The  Camden  and  Amboy  Rail  Road  Company^  1  Baldwin's  R, 
217. 

Waiving  any  further  consideration  of  the  general  question, 
whether  any  injunction  could  lawfully  issue,  and  conceding,  for  the 
sake  of  the  argument,  that  the  district  courts  might,  by  virtue  of 
their  jurisdiction  under  the  bankrupt  act,  and  from  the  necessity  of 
the  case,  restrain  proceedings  in  the  state  courts  until  the  bankrupt 
could  obtain  and  plead  his  discharge,  there  is  no  necessity  for  the 
exercise  of  such  a  power  after  that  time,  nor  can  it  with  any  pro- 
priety be  issued  to  restrain  the  execution  of  a  judgment  of  the 
court  of  a  stat6,  which,  if  erroneous,  may  be  corrected  by  a  writ  of 
error. 

If  there  are  rights  of  property  dependent  upon  the  termination 
of  the  suit,  and  in  which  the  assignee  has  an  interest  in  behalf  of 
the  creditors,  he  may,  as  we  have  seen,  become  a  party  to  the  suit, 
and  after  the  certificate  is  obtained,  vindicate  all  the  rights  of  which 
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he  is  guardian,  by  a  regular  proceeding,  in  due  course  of  law,  with- 
out a  resort  to  any  such  summary  interference.  We  see  no  reason 
to  doqbt  that  he  may  plead  the  discharge  in  the  name  of  the  bank- 
rupt, should  the  latter  refuse  to  do  it  himself,  by  virtue  of  the  pro- 
vision authorizing  the  assignee  to  become  a  party  to  the  suit.  It  is 
so  held  in  Ex  parte  Foster,  (5  Law  Rep.  72.)  And  if  he  might 
do  this,  he  could  sustain  a  writ  of  error,  if  the  decision  on  the  plea 
should  be  erroneous. 

On  the  supposition,  then,  that  there  has  been  a  time  when  the 
courts  of  the  United  States  had  power  to  issue  an  injunction,  from 
the  necessity  of  the  case,  that  necessity  has  ceased,  and  the  power 
has  ceased  with  it.  The  injunction  has  been  issued,  and  has  done 
its  office.  This  is  apparent  from  the  fact  that  the  discharge  is 
brought  in  and  pleaded.  The  defendant,  by  pleading  to  the  mer- 
its, waives  any  further  benefit  from  the  injunction  to  stay  proceed- 
ings, unless  the  district  court,  by  means  of  it,  has  taken  him  into 
its  guardianship.  Having  put  in  his  plea,  he  is  entitled  to  require 
a  replication.  It  cannot  be  necessary  for  the  plaintiff  to  ask  leave 
of  the  dbtrict  court,  or  any  other  court,  before  he  can  answer  the 
plea  thus  put  in.  When  the  defendant  proceeds  again  with  the 
cause,  the  plaintiff  may  do  so  as  a  matter  of  course. 

There  is  no  principle,  or  pretence  of  a  principle,  of  which  we  are 
aware,  on  which  we  can  admit  the  right  of  the  circuit  or  district 
courts,  in  any  manner,  to  interfere  and  stop  the  execution  of  the 
final  process  of  the  courts  of  this  state.  It  is  an  assumption  of 
power,  that  cannot  be  tolerated  for  a  single  instant.  Even  if  the 
judgments  might  be  regarded  as  nullities,  that  is  not  an  admissible 
remedy ;  but  we  do  not  rely  on  that.  So  long  as  our  judgments 
stand  unreversed,  the  plaintiffs  will  be  entitled  to  receive  the  fruits 
of  them,  by  an  appropriation  of  the  property  attached,  and  held  as 
a  security. 

If  the  attachment  has  been  dissolved,  the  assignee  has  his  rem- 
edy by  a  writ  of  error.  After  a  plea  of  discharge  in  bankruptcy  — 
a  replication  setting  forth  an  attachment  —  and  a  special  judgment 
to  be  satisfied  by  a  levy  upon  the  property  attached,  it  is  very  ques- 
tionable whether,  he  has  any  other  remedy ;  especially  if  he  has 
actually  become  a  party  to  the*  suit. 

Upon  the  service  of  the  writ,  by  the  attachment  of  the  property,  the 
sheriff  became  bound  to  hold  it  for  the  benefit  of  plaintiffs  in  case  they 
should  obtain  judgment.  The  petition  in  bankruptcy  neither  ended 
the  sirit,  nor  dissolved  the  attachment.  Nor  did  the  decree  of 
bankruptcy,  or  the  certificate  of  discharge,  in  our  opinion,  operate, 
ipso  fcictOy  to  produce  such  ^  result.    And  this  seems  to  be  fully 
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admitted  in  the  opinion  in  the  case  of  Bellows  8f  Peck.  The  dis- 
solution of  the  attachment  is  to  be  worked  out  only  by  the  discharge 
of  the  debt,  and  the  defeat  of  the  action ;  and  ^hat  is  to  be  defeated, 
if  at  all,  not  by  the  injunctions  from  the  district  court,  but  by  plead- 
ing the  certificate.  Such  is  believed  to  be  the  uniform  course 
under  the  English  bankrupt  law. 

If  the  certificate  does  not  have  that  operation,  then,  the  property 
being  in  the  custody  of  the  law,  to  await  the  termination  of  the  suit, 
the  sheriflf  is  bound  to  apjily  it  to  the  satisfaction  of  any  judgment 
which  may  be  rendered  in  favor  of  the  plaintiff.  If  the  judgment 
is  erroneous,  he  may  justify  under  it,  against  any  one  who  is  party, 
or  privy,  to  it.  Bank  of  the  United  States  v.  Bank  of  Washington^ 
6  Peters  R.  16.  Entertaining  the  opinions  we  do,  we  must  hold 
him  to  this  responsibility ;  and  while  we  hold  him  thus  liable,  W9 
are  bound  to  protect  him  in  the  possession  of  the  property,  and 
in  the  application  of  the  avails  of  it,  against  any  such  summary 
process. 

We  have  faith  to  believe,  that  the  learned  judge  of  the  district 
court  will  not  assume  such  a  control  over  our  dockets,  as  farther 
to  enjoin  the  plaintiffs,  in  actions  pending  here,  from  proceeding  in 
such  manner  as  the  courts  of  the  state  may  allow ;  or  such  a  con- 
trol over  final  process  here,  as  to  attempt  to  stop  its  execution. 

If  our  opinions  respecting  his  authority  are  correct,  a  resort  to 
coercive  measures,  to  enforce  an  injunction,  or  to  punish  a  disre- 
gard of  it,  might  possibly  not  be  entirely  safe,  for  those,  at  least  who 
should  attempt  to  execute  the  order ;  but  this  ]a  a  matter  upon 
which  we  shall  not  enter. 

Should  o|ir  faith  on  this  subject  prove  unfounded,  our  course  is 
clear. 

If  this  court  is,  in  these  cases,  to  be  "  taught  what  the  United 
States  is,"  it  must  be  by  the  regular  action  of  the  supretne  court  of 
the  Union,  upon  the  judgments  of  the  courts  of  the  state,  through 
the  operation  of  a  writ  of  error,  which  it  is  admitted  well  lies,  and 
not  through  applications  to  the  district  or  circuit  court,  invoking  the 
exercise  of  powers  which  can  have  no  foundation  but  a  necessity 
of  a  very  questionable  character,  at  the  best,  for  their  exercise ;  and 
which  are  appealed  to  in  cases  where  the  necessity,  clearly,  does 
not  exist. 

In  thus  freely  and  distinctly  expressing  our  opinions,  we  trust 
that  we  shall  escape  the  imputation  of  any  discourtesy  towards  the 
tribunals  of  the  Union,  for  which,  it  need  hardly  be  said,  we  enter- 
tain the  highest  respect.  The  occasion  must  furnish  a  justification, 
for  the  freedom  it  has  required.     We  cannot  forbear  to  express 
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OUT  convictions  upon  these  matters,  however  deeply  we  may  regret 
the  difference  of  opinion  which  they  indicate.  We  cannot  be  ex- 
pected to  yield  a  great  principle,  regarding  the  faith,  credit  and 
effect  due  to  the  judgments  of  the  courts  of  the  several  states,  to 
any  feelings  of  judicial  courtesy,  however  strong.  We  are  not  at 
liberty,  and  we  may  say  without  offence,  that  we  have  no  desire, 
to  lay  the  rights,  and  powers,  and  duties  of  the  judiciary  of  this 
state,  at  the  feet  of  the  tribunals  of  this  district  and  circuit,  however 
great  may  be  our  respect  for  the  incumbents.  We  have  quite  as 
little  discretion  in  this  respect,  as  the  circuit  court  has  to  refuse 
jurisdiction,  in  a  case  where  it  has  concurrent  jurisdiction  with 
a  state  court,  and  a  suit  upon  the  subject  matter  is  already  pend« 
ing  in  the  latter.  See  Wadldgh  v.  Veazie^  (3  Sumner's  R.  165.) 
We  disclaim  any  assumption  of  power  to  interfere  with  any 
rightful  exercise  of  jurisdiction  by  the  courts  of  the  United  States. 
But  we  as  distinctly  claim  the  right  to  take  such  measures  as  may ' 
be  necessary  to  vindicate  our  own  jurisdiction ;  and  to  execute  our 
own  process  in  cases  where  we  have  jurisdiction,  so  long  as  our 
judgments  stand  unreversed.  We  sincerely  deprecate  all  collision 
with  those  tribunals ;  and  to  prevent  misapprehension,  and  guard, 
as  far  as  may  be  in  our  power,  against  any  danger  of  interference, 
we  take  occasion  to  say,  in  conclusion,  that  if  the  plaintiffs  in  this 
and  other  cases  similarly  situated,  shall  ask  the  interference  of  this 
court,  it  will  be  our  duty  to  enjoin  and  prohibit  the  bankrupt,  and 
his  assignee,  the  creditors,  and  all  claimants  of  the  property  at- 
tached, from  attempting  to  procure  any  process,  from  any  court 
which  is  not  acting  under  the  authority  of  this  state,  with  a  view  to 
prevent  the  entry  of  judgments  in  such  suits,  or  to  prevent  the  ex- 
ecution of  the  fined  process  issued  upon  the  judgments  when  ob- 
tained ;  and  from  applying  for,  or  attempting  to  execute  any  sum- 
mary process,  order,  or  decree  of  any  court,  with  the  view  and 
purpose  of  taking  from  the  creditors,  or  their  attorneys,  the  fruits 
of  such  judgments  as  they  may  obtain,  on  account  of  any  supposed 
want  of  right  in  the  court  to  render  those  judgments,  or  any  sup- 
posed invalidity  of  such  judgments,  so  long  as  they  shall  remain  in 
full  force  and  unreversed.  And  it  will  further  be  our  duty,  on 
application,  to  enjoin  and  prohibit  all  persons  from  making  any 
application,  or  instituting  any  proceedings,  founded  on  any  sup- 
posed breach  of  an  injunction,  order,  or  decree,  issued  by  any 
tribunal  not  acting  under  the  authority  of  this  state,  by  reason 
of  any  proceedings  in  the  courts  of  this  state,  arising  after  the 
bankrupt  has  pleaded  his  discharge.  And  if  any  such  injunc- 
tion issued  by  us  in  any  case,  it  will  be  our  duty  to  punish  any 
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infraction  of  it  when  brought  to  our  notice,  by  prompt  action,  and 
by  all  the  modes  in  which  such  orders  are  usually  enforced. 

We  shall  certainly  regard  our  own  judgments,  rendered  in  cases 
in  which  we  have  a  clear  jurisdiction  over  the  cause  and  the  par- 
ties, as  valid,  and  binding,  until  they  are  regularly  reversed  or 
annulled  by  some  competent  authority ;  and  we  shall  execute  those 
judgments,  and  protect  the  officers  of  the  state  in  their  execution, 
by  all  the  means  which  the  state  has  placed  in  our  hands  for  that 
purpose. 


Supreme  Courts  New  York,  May  Term^  1844. 
Mary  Conrad  v,  Josiah  B.  Williams. 

It  seems  that  an  action  cannot  be  maintained  for  the  breach  of  a  conditional  pro- 
mise to  marry  —  as  that  the  defendant  would  marry  the  plaintiff,  if  he  ever 
married  any  one.  Such  a  promise  is  in  effect  an  engagement  in  restraint  of 
marriage. 

Under  the  circumstances  of  this  case,  it  was  held,  that  an  absolute  promist  to 
marry  had  not  been  made  out  by  the  proof,  and  the  verdict  was  set  aside. 

The  credit  to  be  given  to  a  witness  on  the  stand,  is  a  question  for  the  jury ;  and 
although  the  judge  may  lay  down  certain  rules  or  principles,  for  their  guidance 
in  passing  upon  the  credibility,  it  cannot  often  be  proper  for  him  to  tell  the 
jury,  that  they  are  not  at  liberty  to  believe  a  witness. 

This  was  an  action  of  assumpsit  on  a  promise  to  marry,  tried 
before  Morrel,  circuit  judge,  at  the  Tompkins  circuit,  in  February, 
1843.  The  plaintiff  counted  upon  promises  to  marry,  upon 
promises  to  marry  on  request  —  to  marry  within  a  reasonable 
time  —  to  marry  when  defendant's  health  should  be  sufficiently 
restored,  and  to  marry  generally.  Both  parties  resided  in  the 
village  of  Ithaca,  the  plaintiff  with  her  mother,  who  was  a  widow. 
Their  acquaintance  commenced  in  the  spring  of  1839,  and  the 
defendant  married  another  lady  on  the  7th  September,  1842.  The 
defence  was,  that  there  never  had  been  a  promise  of  marriage,  or 
if  any,  not  an  unconditional  promise.  The  only  witness  to  prove 
a  promise,  was  Frances  Conrad,  a  sister  of  tfie  plaintifT,  who  testi- 
fied to  five  severed  conversations  which  she  overheard  between  the 
parties,  when  they  were  in  the  parlor,  and  the  witness  was  in  an 
adjoining  apartment,  listening  to  hear  what  was  said  without  their 
knowledge.    The  first  conversation  was  in  the  spring  of  1840 ; 
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the  second  in  September  or  October  of  that  year.  The  third  late 
io  the  fall  of  the  same  year,  or  the  beginning  of  the  winter  follow- 
ing. The  fourth  in  the  same  winter,  and  the  last  in  October,  1841. 
In  these  three  years  and  upwards,  which  elapsed  between  the 
commencement  of  the  acquaintance,  and  the  defendant's  marriage, 
the  witness  spoke  of  his  having  been  at  the  house  on  several  occa- 
sions. On  the  cross  examination,  she  said  she  could  not  enume- 
rate the  number  of  times,  but  she  was  positive  it  was  more  than  a 
dozen.  The  first  particular  visit  was  in  November,  1839 ;  the  last 
was  in  November,  1841,  when  the  defendant  walked  home  with  the 
plaintiff  from  a  bethel  meeting.  The  defendant  was  again  in  the 
house  at  a  party,  in  December  following,  but  stayed  only  a  short 
time.  He  paid  no  further  attentions,  and  was  not  again  at  the 
house  until  he  was  sent  for  when  about  to  be  married.  In  Decem- 
ber, 1841,  the  witness  first  heard  a  report  of  the  defendant's  atten- 
tion to  the  lady  he  afterwards  married.  In  August,  1842,  about  a 
fortnight  before  the  marriage,  the  plaintiff  heard  of  the  intended 
marriage  in  a  way  that  she  gave  credit  to  the  report,  and  was 
immediately  taken  with  spasms,  such  as  the  attending  physicians 
had  never  before  seen  or  heard  of.  This  was  on  Saturday ;  on 
the  Monday  following,  the  defendant  was  sent  for,  and  visited  the 
plaintifi*.  The  defendant's  brother  was  also  sent  for,  and  had  a 
conversation  with  the  family. 

The  plaintiff  proved,  by  another  witness,  that  the  defendant 
walked  with  her  most  of  the  evening,  at  a  party,  in  the  spring  of 
1839,  but  he  walked  a  part  of  the  evening  with  another  lady ;  abo 
that  the  defendant  walked  with  the  plaintiff  from  the  bethel  school, 
one  rainy  day ;  the  defendant  was  the  superintendent,  and  the 
plaintiff  a  teacher  in  the  school.  On  one  occasion,  when  the  de- 
fendant was  riding  in  his  sleigh  with  several  ladies,  he  overtook 
the  plaintiff,  and  asked  her  to  ride,  and  she  did  so.  The  witness 
did  not  recollect  seeing  the  parties  together  at  any  other  time. 
This  was  the  only  evidence  of  any  intimacy  between  the  parties, 
save  what  was  sworn  to  by  Frances  Conrad.  Evidence  was  given 
by  the  defendant,  and  after  the  judge  had  charged  the  jury,  the 
defendant's  counsel  requested  the  judge  to  charge,  that  if  they 
believed,  firom  the  evidence,  that  there  was  no  other  promise  made 
by  the  defendant,  than  that  if  he  married  any  one  he  would  marry 
the  plaintiff,  then  the  action  could  not  be  sustained.  The  judge 
remarked  to  the  jury,  that  such  was  the  law,  and  he  had  so  intended 
to  charge  them.  The  jury  found  a  verdict  for  the  plaintiff,  for 
eight  thousand  dollars. 

The  defendant  moves  for  a  new  trial  on  a  case.  A  motion  was 
VOL.  VII. -i- NO.  vn.  43 
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abo  made  at  a  special  term,  to  set  aside  the  verdict  on  the  ground 
of  irregularity  on  the  trial,  which  motion  was  held  under  advise- 
ment. 

Other  affidavits,  on  both  sides,  were  read  on  the  argument  of  the 
case. 

B.  Johnson  and  /.  A.  Spencer .^  for  the  defendant. 

M.  T.  Reynolds^  for  the  plaintiff. 

Bronson  J.  If  the  principal  witness  must  be  understood  as 
swearing  to  an  unconditional  promise  of  marriage,  there  is  nothing 
in  the  case  which  tends,  in  the  slightest  degree,  to  corroborate  h^ 
testimony.  So  far  as  appears,  no  one  else  had  ever  known  or 
heard  of  any  intimacy  between  the  parties,  or  that  the  defendant 
had  ever  paid  any  marked  attention  to  the  plainti£  No  one  bat 
the  sister,  not  even  the  other  members  of  the  family,  nor  any  of 
the  fiBimily  connections,  seem  to  have  either  known  or  suspected 
that  there  was  any  engagement  of  any  kind  between  the  -parties. 
The  attempt  which  the  plaintiff  made  to  show  facts  from  which  a 
promise  might  be  inferred,  or  which  would  tend  to  confirm  the 
direct  evidence  of  a  promise,  wholly  failed.  It  is  unusued,  to  say 
the  least,  that  an  engagement  of  this  kind  should  exist  for  nearly 
two  years  and  a  half,  between  persons  residing  in  the  same  country 
village,  without  any  manifestation  of  partiality  on  the  part  of  the 
gentleman,  as  to  induce  a  suspicion  ftmong  their  neighbors  or 
friends  that  a  marriage  was  in  contemplation.  In  addition  to  this, 
the  notes  which  were  written  by  the  plaintiff  to  the  defendant,  and 
the  non-production  of  his  answers,  if  any  weref  given,  furnish 
reasons  for  the  belief,  that  the  anxious  and  tender  feelings  which 
were  manifested  by  the  lady,  were  not  reciprocated  by  the  gentle- 
man ;  and  these,  with  several  other  facts  which  appear  in  the  case, 
tend  strongly  to  the  conclusion  that  neither  of  the  parties  supposed 
there  was  any  engagement  between  them. 

Still  the  credibility  of  the  principal  witness  was.  a  question  for 
the  jury,  and  although  she  did  not  hear  the  conversations  of  which 
she  speaks  under  the  most  favorable  circumstances  for  arriving  at 
an  accurate  knowledge  of  how  much  was  intended  by  the  parties ; 
and  although  she  had  made  memoranda,  and  recited  the  conversa- 
tions in  a  way  which  induced  a  suspicion  on  the  part  of  the  coun- 
sel that  her  story  had  been  prepared  for  the  occasion,  it  still  be- 
longed to  the  jury  to  say  with  how  many  grains  of  allowance  her 
testimony  should  be  received.  The  defendant's  counsel  asked  too 
much,  therefore,  when  they  requested  the  judge  to  tdl  the  jury 
that  her  testimony  was  to  be  wholly  disregarded. 
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It  is  sometimes  proper,  and  it  would  have  been  well  enough  in 
this  case,  for  the  judge  to  lay  down  certain  rules  or  principles  for 
the  guidance  of  the  jury  in  passing  upon  the  credibility  of  a  wit- 
ness. But  the  counsel  made  no  such  request,  and  it  cannot  often 
be  proper  for  the  judge  to  tell  the  jury  that  they  are  not  at  liberty 
to  believe  a  witness.  The  second  letter,  written  by  the  plaintifPs 
brother,  Vincent  Conrad,  can  only  be  regarded  as  the  act  of  a 
third  person,  for  which  the  plaintiff  is  not  responsible.  There  is  no 
evidence  that  she  approved  or  ever  knew  that  such  a  letter  had 
been  written.  It  is  said  that  the  letter  should  have  been  received 
by  way  of  impeaching  the  testimony  which  had  been  given  by  the 
writer.  But  I  do  not  see  that  it  could  amount  to  an  impeachment. 
The  letter  veas  v^nritten  after  the  defendant's  marriage,  and  it  speaks 
of  a  conditianal  promise  to  marry  her  if  he  ever  married  at  all.  But 
the  writer  had  said  nothing  in  his  testimony  about  an  unconditional 
promise  ;  indeed,  no  such  thing  seems  to  have  been  thought  of  by 
any  one  until  about  the  time  the  suit  was  commenced.  I  do  not 
see  that  there  was  any  error  in  rejecting  this  evidence.  No  question 
appears  to  have  been  made  on  the  trial  concerning  the  comments  of 
counsel  upon  No.  13  of  the  plaintiff's  notes  to  the  defendant,  and 
it  is  now  too  late  to  take  the  objection. 

It  is  next  said  that  the  verdict  is  against  evidence ;  that  there 
was  no  proof  of  an  unconditional  promise  of  marriage.  It  has 
ahready  been  remarked  that  there  is  nothing  from  which  a  promise 
of  any  kind  can  be  inferred.  The  case  turns  wholly  upon  the 
direct  evidence  of  a  promise  given  by  a  single  witness,  without  the 
aid  of  any  collateral  fact  to  support  her  testimony  ;  many  of  the 
collateral  facts  tend  to  the  conclusion  that  there  was  no  engage* 
ment  of  any  kind  between  the  parties.  But  the  jury  have  passed 
opon  the  credibiUty  of  the  witness,  and  I  shall  assume  that  she  has 
related  truly  what  she  overheard  while  listening  to  the  conversa- 
tion of  the  parties.  She  does  not  pretend  to  have  heard  all  or  any 
considerable  portion  of  what  passed  in  either  of  the  conversations, 
and  it  is  quite  possible  that  she  heard  the  parties  speak  of  marriage, 
when,  if  we  had  the  whole  conversation  it  would  be  evident  that 
neither  of  them  had  any  settled  purpose  of  contracting  that  rela- 
tion. But  if  nothing  had  been  said  beyond  what  the  witness  has 
related,  I  do  not  see  how  it  would  be  possible  to  uphold  the  verdict. 
I  do  not  intend  to  say  that  there  was  no  evidence  which  would 
warrant  the  jury  in  finding  a  promise  of  some  kind ;  but  only  that 
there  was  no  sufficient  ground  for  finding  any  of  the  promises  upon 
which  the  plaintiff  has  counted. 

Without  detailing  the  conversations  particularly,  it  wiU  be  suffi- 
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cient  to  say  that  they  were  of  an  unequivocal  character  ;  and  to 
show  hpw  they  were  understood  by  the  witness,  and  by  the  plain- 
tiff herself.  The  last  conversation  was  in  October,  1841,  when 
the  defendant,  among  other  things  said,  "  there  is  no  certainty  about 
my  getting  married^  but  1  wont  say  I  never  will.^^  She  said,  "  Mr. 
Williams,  shall  I  still  consider  myself  engaged  to  you,  if  you  ever 
do  get  married?  "  He  said,  "  Yes."  ^  After  the  plaintiff  was  taken 
with  the  strange  spasms,  about  a  fortnight  before  the  marriage,  the 
defendant  was  sent  for,  and  went  to  the  house,  where  he  had  not 
been  for  the  last  nine  months,  except  that  he  had  called  there  a 
short  time  one  evening,  eight  months  before,  at  a  party.  '  The  sister 
testifies  that  when  the  defendant  went  to  the  bed,  the  plaintiff  said, 
"  Mr.  Williams,  did  not  you  tell  me  you  would  marry  me,  when 
you  married  any  one  ?  "  He  said,  "  he  did,  but  it  was  only  to  calm 
her  feelings."  She  said,  "  I  know  you  told  me  so,  but  I  did  not  know 
what  you  told  me  so  for."  On  the  cross-examination  the  witness 
gave  the  conversation  in  this  way.  Mary  said,  "  Did  you  not  tell 
me  if  you  married  any  one  you  would  marry  me  ? "  He  said, 
"  he  had."  The  family  then  sent  for  the  defendant's  brother  Tim- 
othy, and  the  sister  testified  that  she  told  him  the  defendant  had 
said,  he  would  marry  Mary  tahenever  he  got  married, 

Timothy  S.  Williams  testified,  "  that  when  sent  for  he  went,  and 
had  a  conversation  with  the  plaintiff  and  her  sister  Frances.  Mary 
stated  that  my  brother  had  not  done  with  her  as  he  agreed.  She 
said  he  had  told  her  he  never  intended  to  marry  anybody;  that  when 
she  told  him  he  would  perhaps  change  his  mind,  he  told  her  he 
would  let  her  know  if  he  did,  she  said,  he  added  still  further,  that 
if  he  ever  married^  he  would  come  and  take  her.  I  think  these 
were  the  words  or  very  near  the  words.  Fanny  was  present  and 
asserted  the  same  things  and  said  she  had  heard  him  say  so.  She 
said  he  told  Mary  if  he  ever  got  married^  he  would  come  and  take 
her.  That  he  said  he  never  intended  to  rj/ian-y  any  ane^  that  she  could 
not  depend  on  him.  I  understood  both  Fanny  and  Mary  to  say  so ; 
no  other  promise  was  mentioned  as  I  recollect."  The  witness 
called  again  the  next  day,  when  Fanny  and  Mary  both  reiterated 
what  was  said  the  evening  before.  Four  or  five  days  afterwards, 
and  after  the  plaintiff's  brother,  Vincent,  had  had  ample  time  to 
inform  himself  of  whatever  the  family  knew  or  felt  on  the  subject, 
he  wrote  the  defendant  a  letter,  bearing  date  the  5th  day  of  Sep- 
tember, 1842,  two  days  before  the  marriage,  which  he  testified 
was  written  "  with  an  understanding  with  Mary."  In  this  letter 
the  brother  said,  "  This  communication  is  made  partly  by  request 
of  sister  Mary,  and  partly  on  my  own  account,  to  inform  you  what 
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we  shall  require  of  you  in  order  to  the  friendly  arrangement  of  the 
unfortunate  affair  now  existing  between  us.  My  sister  directs  me 
to  say  that  she  will  require  you  \o  fulfil  the  solemn  engagement  made 
with  her,  which  was  substantially  this,  thai  if  you  ever  married,  you 
would  marry  her.  This  engagement,  if  faithfully  kept  on  your 
part,  although  it  does  not  bind  you  to  marry ,  will  nevertheless  co^m^ 
pel  you  to  abandon  entirely  your  intended  marriage  wUh  another, 
which  you  have  acknowledged  is  soon  to  take  place.  This,  my 
sister  as  well  as  myself,  insist  upon  your  doing,  and  it  is  all  that 
she  at  present  requires."  Then  followed  a  requirement  that  the 
defendant  should  make  an  apology  to  the  brother,  with  a  threat  in 
case  the  defendant  refused  to  comply  with  these  terms.  The  de- 
fendant answered  the  letter,  but  the  plaintiff  did  not  produce  the 
answer. 

Whatever  inference  might  be  drawn  from  any  or  all  of  the  five 
conversations  which  were  overheard  by  Frances,  if  they  stood 
unexplained,  both  the  plaintiff  and  her  witness,  and  I. may  add  the 
whole  family,  so  far  as  they  profess  to  know  anything  about  the 
matter,  are  fully  committed  in  relation  to  the  nature  and  extent  of 
the  alleged  promise.  They  have  told  us  how  the  conversations 
were  understood  by  them  ;  and  this  has  been  done  on  occasions 
and  under  circumstances  when  they  were  disposed  to  make  the 
very  worst  case  they  could  against  the  defendant.  Taking  theur 
own  account  of  the  matter,  there  never  was  an  unconditional  pro- 
mise to  marry  the  plaintiff;  at  the  most  the  promise  was  not  to 
marry  any  one  else,  or  to  marry  the  plaintiff  if  he  married  any  one. 
This  was  the  charge  brought  against  the  defendant,  when  he  was 
sent  for  ;  and  it  was  repeated  to  his  brother  on  the  two  following 
days,  and  after  the  family  had  taken  further  time  for  deliberation, 
the  accusation  was  set  forth  in  a  formal  written  document,  which 
was  the  joint  act  of  the  plaintiff  and  her  brother,  and  contained  the 
terms  on  which  the  matter  might  be  arranged.  There  was  no  pre- 
tence of  anything  more  than  a  conditional  engagement,  and  it  was 
expressly  admitted  that  it  was  such  an  one  as  did  not  bind  the 
defendant  to  marry  the  plaintiff.  But  it  was  said  that  it  would 
compel  the  defendant  to  relinquish  the  purpose  of  marrying  another 
lady,  and  this  was  all  that  the  plaintiff  required.  Now  upon  such 
a  state  of  facts  as  we  have  here,  the  jury  was  not  at  liberty  to  find 
an  unconditional  promise. 

There  are  other  facts  in  the  case  which  strongly  tend  to  the  con- 
clusion that  injustice  has  been  done  to  the  defendant,  but  this  is 
enough.  We  do  not  very  often  disturb  the  verdict  of  a  jury,  on 
the  ground  that  it  is  against  evidence,  but  if  it  should  not  be  done 
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in  a  case  like  this,  there  is  reason  to  fear  that  trial  by  jury  would 
spon  cease  to  be  a  blessing,  and  fall  into  discredit  with  the  people. 

It  has  not  been  contended  that  an  action  would  lie  upon  such  a 
promise  as  has  been  mentioned.  It  was  in  effect  a  prmnise  in 
restraint  of  marriage.  But  it  is  enough  to  say  that  the  plaintiff  has 
not  counted  upon  any  sucji  promise  as  that  which  was  proved. 

Although  the  verdict  must  be  set  aside  without  any  reference  to 
the  facts  disclosed  by  the  affidavits,  I  am  glad  that  the  affidavits 
have  been  laid  before  us,  because  they  have  relieved  ray  mind 
from  the  apprehension  that  the  jury  had  been  carried  away  by 
prejudice,  partiality,  or  passion.  It  appears  from  the  case,  that  at 
the  close  of  the  charge,  the  judge  was  requested  by  the  defendant's 
counsel  to  instruct  the  jury  that  the  action  could  not  be  sustained 
on  such  a  conditional  promise  as  had  been  mentioned,  and  the 
judge  told  the  jury  that  such  was  the  law.  Every  one  of  the 
jurors  has  made  an  affidavit,  that  although  he  noticed  that  some- 
thing passed  between  the  counsel  and  the  judge  at  the  close  of  the 
charge,  yet  that  owing  to  the  great  noise  and  confusion  which  then 
prevailed  in  the  house,  he  did  not  hear  \^hat  was  said  either  by  the 
counsel  or  the  judge.  This  explains  how  it  happened  that  the 
jury  found  a  verdict  which  was  not  warranted  by  the  evidence  be- 
fore them. 

I  must  not  dismiss  this  case  without  a  further  remark  upon  what 
appears  in  the  affidavits  ;  although  there  is  a  conflict  in  the  state- 
ments upon  some  points,  it  is  impossible  to  read  the  affidavits  with- 
out the  painful  apprehension  that  popular  feeling  was  brought  to 
bear  upon  the  administration  of  justice.  Some  portion  of  the  ap- 
plause which  a  part  of  the  audience  bestowed  upon  the  plaintiff's 
counsel  was  probably  intended  for  the  jury,  and  there  was  a  want 
of  that  order  and  decorum  which  should  always  prevail  in  courts 
of  justice.  It  is  not  to  be  tolerated  that  men  should  go  into  such 
a  place  and  manifest  their  feelings,  prejudices  or  passions,  for  the 
purpose  of  exerting  an  influence  upon  those  who  sit  in  judgment 
upon  the  rights  of  parties.  Although  some  of  the  witnesses  say  that 
there  was  not  much  disturbance  in  the  house,  we  have  the  remark- 
able fact  proved  beyond  the  possibility  of  contradiction,  that  in 
consequence  of  the  noise  and  confusion  which  prevailed,  not  one 
word  of  the  most  important  part  of  the  charge  was  heard  by  a  sin- 
gle juror  ;  I  call  it  the  most  important  part  of  the  charge,  for  the 
reason  that  if  the  jurors  bad  heard  it,  they  could  not  have  found 
the  verdict  that  was  rendered. 

There  were  collateral  facts  in  the  case  which  were  calculated  to 
awaken  sympathy  for  the  plaintifi'and  excite  prejudices  against  the 
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defendant.  In  such  a  case  more  than  usual  pains  should  be  taken 
to  guard  the  jury  against  being  carried  away  from  the  main  points 
of  the  controversy.  But  I  will  not  pursue  the  subject.  What 
would  be  our  duty  if  the  case  stood  wholly  upon  the  affidavits, . 
need  not  be  considered  ;  for  whether  we  open  them  or  not,  it  is 
clear  that  there  must  be  a  new  trial.  But  as  there  was  no  error  in 
the  ruling  of  the  judge  upon  any  point  of  law,  it  must  be  upon 
payment  of  costs. 
Ordered  accordingly. 


Circuit  Court  of  the  United  States^  for  the  District  of  OhiOj 
Cincinnati^  July  Term,  1844. 

BUNDAS  AND  OTHERS  V.   BoWLER  AND   OTHERS. 

An  assigninent  of  a  note  is  a  new  contract,  and  is  gOTerned  by  a  law  of  the 
place  where  it  is  made. 

The  supreme  coort  of  Pennsylvania  having  decided  that  the  assignment  made 
by  the  late  Bank  of  the  United  States  to  trustees  for  certain  purposes,  was 
if^d,  this  court  will  so  consider  it. 

The  power  of  the  bank  to  make  the  assignment  depended  on  the  construction  of 
a  statute  of  that  state. 

The  indorsement  of  a  negoUable  note  in  different  states,  by  difibrent  indorsersp 
will  be  governed,  on  the  dishonor  of  the  bill,  by  the  local  law,  where  each  in- 
dorsement was  made. 

The  law  of  Ohio,  which  declares  that  an  assignment  by  a  debtor,  in  failing  cir- 
cumstances, to  a  part  of  his  creditors,  in.  preference  to  others,  shall  be  for  the 
benefit  of  all  creditors,  can  have  no  effect  on  an  assignment  made  in  another 
state  of  an  instrument  executed  in  Ohio. 

The  act  of  1824,  which  declared,  that  the  true  construction  of  the  above  act 
was  and  is  to  apply  to  all  assignments,  so  as  to  compel  the  assignee  to  receive 
the  notes  of  the  bank  in  payment,  as  regards  prior  contracts,  is  unconstitutional 
and  void. 

On  subsequent  contracts  it  can  have  a  constitutional  operation. 

The  effects  of  this  law  on  future  contracts  is,  to  restrain  the  negotiability  of 
notes  given  to  banks,  by  declaring  that  the  equities,  as  between  the  origi- 
nal parties,  shall  remain  open  in  the  hands  of  the  assignee.  [Western  Law 
Journal,  p.  27.J 


Digitized  by  VjOOQ IC 


(aw) 


HDugcBt  of  ^mmcan  Cases. 


Selections  from  12  Ohio  Reports- 


ACTIOlf, 

Where  four  persons  executed  a  bond 
at  the  same  time,  which  took  effect  by 
a  single  delivery,  three  of  them  de- 
scribing themseWes  as  securities  for  the 
fourth,  they  may  be  sued  as  joint  obli- 
gors, in  the  same  action.  Stage  ▼.  Olds 
and  others,  158. 

2.  The  detention,  arrest,  and  con- 
viction of  a  felon,  or  the  discovery  and 
return  of  stolen  money,  is,  in  general, 
a  good  consideration  to  sustain  a  pro- 
mise of  reward.     Gilman  v.  Lewis,  28 1 . 

3.  When  the  condition  is  complied 
with,  he  who  performs  it  becomes  the 
promissee,  the  legal  interest  becomes 
vested  in  him,  and  he  has  a  right  to 
claim  the  reward.     Ibid. 

4.  An  express  written  promise  to 
one  partner,  may  be  sued  on  by  him 
alone.  Moore  v.  Gano  and  Thorns, 
300. 

6.  Where  one  who  is  a  member  of 
two  firms,  makes  a  promissory  note  in 
the  name  of  one  firm,  payable  to  a  per- 
son who  is  a  member  of  the  other  &rm, 
the  payee  may  sue  and  recover  upon  it 
at  law.    Ibid. 

ASSIGNMENT. 

When  a  creditor,  with  design  to  se- 
cure a  preference  for  himself,  receives, 
as  trustee,  as  assignment  of  property 
from  a  debtor,  in  fsuling  circumstances, 
and  contemplating  insolvency,  he  will 
be  held  to  account  for  the  property, 
although  he  may  have  divestea  himself 
of  it,  after  other  creditors  have  filed  a 
bill  under  the  statute  to  charge  him  as 
trustee .  Mitohell  v.  Gazzam  and  others, 
315. 

BANKS   AND   BANKING. 

A  foreign  bank  may  maintain  a  joint 


action  against  the  drawer  and  indorser 
of  a  bill  of  exchange.  Lewis  v.  Bank 
of  Kentucky,  132. 

2.  In  such  action,  the  plaintififmay 
declare,  on  the  common  count,  for  mo- 
ney lent  and  advanced,  and  under  it 
lecoverprotest  damages.    Ibid. 

3.  The  declaration  need  not  aver 
protest.    Und. 

4.  In  a  suit  brought  by  a  foreign 
bank,  its  corporate  character  is  put  in 
question  by  the  plea  of  the  general 
issue,  and  must  be  proved  under  that 
plea ;  but  a  special  averment  of  its  in- 
corporation is  not  required.    Jhid. 

5.  In  a  suit  by  a  bank,  iocoporated 
under  the  laws  of  this  state,  the  court 
will  take  judicial  notice  of  its  corporate 
capacity.    Ibid. 

6.  The  provisions  of  the  act  of 
March,  1842,  requiring  the  sherifiT  to 
receive,  in  satisfaction  of  an  execution 
in  favor  of  a  bank,  the  bills  and  notes  of 
the  bank  are  constitutional.  Bank  <^ 
Gallipolis  v.  Domigan,  220. 

7.  The  sheriff's  return,  showing,  on 
its  face,  a  compliance  with  the  provi- 
sions of  that  act,  is  conclusive  on  mo- 
tion to  amerce.    Ibid. 

8.  If  the  plaintiff  would  controvett 
the  facts  stated  in,  and  justifying  the 
return,  it  can  only  be  done  in  an  action 
for  false  return.    Ibid. 

9.  An  agreement  between  a  bank 
and  contractors  on  the  public  works,  for 
the  bank  to  make  a  loan  to  the  state, 
and  charge  the  contractors  five  per  cent- 
um commission,  is  an  illegal  shift  and 
devise  by  the  bank  to  obtain  more  than 
six  per  centum  upon  its  loans.  SpoMl- 
ding  V.  Bank  af  Muskingum,  544. 

10.  Such  a  contract  would  not  be 
enforced  in  favor  of  the  bank  against 
the  contractors.     Rid. 
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U.  But  the  contractors  are  in  pari 
debctOf  and  having  paid  the  commia- 
aioos,  cannot  recover  them  baclu    Ibid, 

BOUNDARIES. 

When  an  entry  calls  for  one  thou- 
sand acres,  on  the  lower  side  of  Brush 
Creek,  '*  beginning  at  a  marked  cherry 
tree,  supposed  about  ten  miles  above 
Todd^s  road,  running  thence  west  400 
poles,  ani  from  each  end  of  this  line 
lor  quantity,"  the  distance  is  to  be  un- 
derstood to  be  -in  a  direct  line,  and  not 
by  the  meanders  of  the  creek,  it  being 
a  small  stream,  and  the  usual  line  of 
travel  not  upon  its  banks.  Buckley  and 
oihers  V.  CHbnore  and  Hopkins,  tJ3. 

S.  If  the  marked  tree  be  notorious, 
ao  as  to  be  easily  found  by  a  surveyor, 
,  with  reasonable  diligence,  the  entry  will 
'  not  be  invalid,  although  its  distance  ex- 
ceeds that  called  for.    Ibid. 

3.  The  apparent  intention  of  the 
locator  is  to  be  regarded  ;  and  if  the 
lower  side  of  a  creek  be  called  for,  not 
as  a  boundary,  but  as  designating  the 
position  of  the  starting  comer,  fands  on 
both  sides  of  the  creek  may  be  included, 
if  they  come  within  the  descriptive 
boaadaries.     Ibid. 

CHANCEaY. 

A  will  bequeathing  an  estate  to  A 
and  his  heirs  forever,  in  trust,  for  B,  a 
feme  covert,  for  Mfe^  and  to  such  uses 
as  she,  notwithstandmg  any  coverture, 
,  ahall  appoint,  and  after  her  death,  to 
the  use  of  her  heifs,  is  an  equitable 
fee  simple  in  the  first  caOui  gut  trust. 
Afftutrang  v.  2^ane*s  Heirs,  287. 

2.  A  court  of  chaneery  will  decree 
aa>nve3rance,  by  the  trustee  in  fee,  to 
a  s^anger,  under  the  appointment  of 
the  cestui  que  trust.    Ibid, 

3.  But  costs  will  not  be  decreed 
^9isiBi  the  trustee  who  refused  to  con- 
^7  without  the  direction  of  the  court. 
Ibid. 

CONSIDERATION. 

In  every  case  the  consideration  of  a 
Bote  may  be  inquired  into  for  the  pur- 
pose of  detecting  illegal  interest,  and  it 
will  be  disallowed,  unless  there  has  been 
a  f  olantary  and  full  liquidation  and  pay- 
Dieot  of  such  interest  between  the  par- 
ties. Baggs  v.  Loudenback,  153. 

3.    Inadequacy  of  consideration  will 

MA  be  presumed  where  both  parties  have 

I      ^i  with  an  equal  degree  of  know- 
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ledge  and  with  their  eyes  open.     Gal- 
loway  T.  Barr,  354. 

CORPORATIONS. 

Foreign  corporations,  suing  in  the 
courts  of  this  state,  must  prove  their 
corporate  capacity,  under  the  plea  of 
the  general  issue.  Leiois  v.  Jlie  Bank 
of  Kentucky,  132. 

S.  The  burden  of  proof  lies  upon 
such  corporation,  but  a  special  aver- 
ment of  its  corporate  character  is  not  re- 
quired.    Ibid, 

3.  The  court  will  take  judicial  no- 
tice of  corporations  created  by  the  laws 
of  this  state. 

CRIMES   AND   CRIMINAL   PROCEEDINGS. 

To  constitute  the  orime  of  murder  in 
the  first  degree,  when  the  purpose  to 
maliciously  kill,  with  premeditation  and 
dehberation,  is  formed,  the  length  of 
time  between  the  design  so  formed  and 
its  execution  is  immaterial.  Shoemaker 
V.  The  State,  43. 

2.  It  is  good  cause  of  challenge,  in 
capital  cases,  thst  the  jurors  are  noi 
electors  and  householders  ;  but  it  is  not 
ground  of  error  that  they  are  not  de- 
scribed as  such  in  the  record.    Ibid. 

3.  It  is  an  indictable  offence,  in  pub- 
lic officers,  to  exact  and  receive  any- 
thing more  for  the  performance  of  their 
duty  than  the  foes  allowed  by  law. 
Ihid. 

4.  A  promise  to  pay  exira  compen- 
sation is  absolutely  void.    Ibid, 

5.  A  reward  ofilered  for  the  appre- 
hension of  a  thief  cannot  be  claimea  by 
a  constable  who  arrests  the  thief  by  vir- 
tue of  a  warrant  delivered  to  him  for 
that  purpose.    Ibid. 

DEEDS. 

Under  our  constitutioB,  the  legisla- 
ture has  not  power  to  enact  laws  that 
shdl  pass  the  land  of  a  married  woman 
by  an  instrument  not  binding  upon  her 
at  the  time  of  iu  execution,  wod  v. 
Zercker,  364. 

2.  The  curative  acts  to  render  valid 
the  imperfect  acknowledgments  of  deeds 
by  married  women  are  void.     Ibid, 

3.  A  certificate  of  acknowledgment 
to  a  deed  Inr  husband  and  wife,  stating 
that  the  wife  was  examined  "  according 
to  law,"  is  insufficient  to  bar  her  of 
dower,  after  the  husband's  death.  Med- 
dock  V.  Wilhams,  377. 

44 
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4.  The  certificate  of  acknowledg- 
ment must  show,  on  its  face,  what  acts 
were  done,  so  the  court  may  see  that 
the  statute  was  complied  with.    Ibid. 

5.  The  certificate  must  show,  either 
in  express  terms  or  by  implication,  a 
compliance  with  every  substantial  re- 
quisition of  the  statute.    Ibid, 

EXECUTION. 

The  freehold  of  an  husband  in  his 
wife's  land,  may  be  sold  on  execution 
against  the  husband.  Canby  v.  Porter, 
79. 

2.  Where  lands  are  valued  for  judi- 
cial sale,  the  annual  crops  are  not 
included  in  the  estimate.  Cassilfyr, 
Rhodes,  95. 

3.  The  debtor's  rights,  therefore, 
can  only  be  saved  by  regarding  the  an- 
nual crops  as  severalty,  and  requiring  a 
separate  levy.    Ibid. 

FORCIBLE  ENTRY  AND  DETAINER. 

A  purchaser  at  a  tax  sale  cannot  ob- 
tain possession  by  proceeding  under  the 
act  for  forcible  entry  and  detainer.  Kel- 
ley  V.  Hunter,  216. 

FORFEITURE. 

Where  a  lease  is  forfeited  for  non- 
payment of  rent,  the  exact  rent  due  by 
the  terms  of  the  lease  must  be  demand- 
ed before  sunset  of  the  day  when  due, 
on  the  land,  at  the  most  notorious  place. 
Boydy.  Dtf^r,  212. 

INFANCY   AND   INFANTS. 

Where  purchase  money  becomes  due 
in  the  lifetime  of  a  vendee,  the  infancy 
of  his  heir  will  not  excuse  delay  in 
making  payment,  so  as  to  entitle  the 
heir  to  specific  performance,  afler  a 
great  lapse  of  time.  Hevvry  v.  Conn 
and  others,  193. 

INSANITY. 

On  a  question  of  insanity,  witnesses, 
ether  than  professional  men,  may  state 
their  opinion  in  connection  with  the 
facts  on  which  it  was  founded.  Clark 
V.  The  Slate,  483. 

2.  A  physician  should  also  state  the 
reasons  of  his  opinion,  and  the  facts 
upon  which  it  is  based.  If  not  sustain- 
ed by  them,  it  is  of  little  weight.    Ibid. 

INSURANCE. 

Where  the  assured  has  contracted 
to  convey  the  assured  premises  at  a 


future  day,  on  payment  of  the  purchase 
money,  and  between  the  date  of  the 
contract  and  the  day  of  payment,  the 
premises  are  destroyed  by  fire,  this  is 
not  such  an  alienation  as  would  defeat 
the  policy.  IVtanbuU  v.  The  Portage 
County  Insurance  Company,  305. 

2.  The  assured  had  an  insurable 
interest  and  the  legal  title,  and  an  equi- 
ty equal  to  the  purchase  money  or  the 
whole  value  of  the  premises,  and,  being 
in  possession,  they  may  recover  upon 
the  policy.    Ibid. 

LIBEL. 

When  a  publication  is  libellous  of  it- 
self, an  averment  in  the  declaration  of 
the  plaintifiTs  official  or  professional 
character  will  not  be  ground  of  error, 
although  the  libellous  matter  does  not 
apply  to  that  official  or  professiooal 
character  :  as  where  the  plaintiff  aver- 
red himself  to  be  an  attorney  and  coun- 
sellor at  law,  and  the  charge  vras,  that 
he  had  stolen  an  umbrella.  Gage  v. 
Bobinson,  250. 

2.  Where  the  charge  imputes  a  cor- 
rupt or  dishonest  intent,  a  plea  of  justi- 
fication must  show,  not  only  the  trath 
of  the  facts  charged,  but  that  they  were 
accompanied  wiUi  the  imputed  intent. 
Ibid. 

LIMITATIONS,  STATUTE  OF. 

The  plea  of  the  statute  of  limitatiops 
is  a  defence  not  to  be  favored.  Sheets 
V.  Baldwin^s  Administrators,  120. 

2.  After  issue  made  up,  or  if  he  be 
in  default,  a  defendant  will  not  be  allow* 
ed  to  put  in  that  plea,  unless  under  pe- 
culiar circumstances.    Ibid, 

3.  Where,  by  the  saving  clause  of 
the  statute  of  limitations,  the  right  to 
review  a  decree  in  chancery  is  saved  to 
one  of  the  parties  against  whom  it  was 
rendered,  the  saving  inures  to  the  bene- 
fit of  alL  Massie's  Eeirs  v.  Matthews' 
Executors  and  Wallace,  351. 

MEDICAL  JURISPRUDENCE. 

On  a  trial  for  murder,  where  insanity 
was  set  up  as  a  defence,  a  physician  hav- 
ing stated,  on  examination  in  chief,  that, 
in  his  opinion,  the  prisoner  was  insane, 
he  may  be  asked,  on  cross-examination, 
whether,  in  his  opinion,  the  prisoner 
knew  right  from  wrong;  as,  that  it 
would  l^  wrong  to  commit  murder, 
rape,  arson  or  buighiry.  Clark  v.  The 
State,  4S'6. 
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Report  of  the  Trial  of  Thomas 
Wilson  Dorr,  for  treason  against 
THE  state  of  Rhode  Island,  con- 
taining THE  ARGUMENTS  OF  COUNSEL 
AND    THE    CHARGE    OF  ChIEF  JuSTICE 

DuRFEE.  By  Joseph  S.  Pitman, 
Attorney  and  Counsellor  at  Law. 
Boston :  poblished  by  Tappan  &  Den- 
nett, 114  Washington  street.  1844. 
pp.  139. 

Upon  perusing  the  report  of  this  im- 
portant trial,  we  are  more  strnck  by 
the  fidelity  of  the  reporter  than  by  any 
display  of  ability  in  the  several  parties 
concerned.  The  value  of  the  case 
consists  rather  in  the  manifestation  it 
tfibrds,  that  in  the  midst  of  an  excited 
popular  feeling,  and  the  turmoil  of  po- 
htieal  passion,  the  wretched  dema^ 
gogue  who  threw  a  whole  community 
into  a  paroxysm  of  fear,  and  who,  when 
airaigned  for  trial  insulted  the  counsel, 
the  people,  the  court  and  government, 
Derertheless  could  receive  a  patient, 
an  extraordinarily  patient  and  impartial 
healing, — than  in  the  settlement  of  any 
important  legal  questions. 

The  difficulty  of  empanneling  a  jury 
unidst  a  community  who  so  recently 
apprehended  war  and  bloodshed,  or 
more  exactly  murder  and  rapine,  from 
the  hands  of  the  prisoner  they  were 
about  to  try,  aided  by  a  crew  of  reck- 
less and  lawless  men,  is  apparent  from 
the  proceedings  of  the  first  five  days  of 
the  session.  Four  of  these  were  ex- 
clusively occupied  in  questions  relating 
to  the  jurors.  Six  venires  were  or- 
^red,  one  hundred  and  twenty-four 
jnrymen  were  summoned,  and  the 
twenty  peremptory  challenges  allowed 
were  exhausted  by  the  prisoner  before 
the  panel  could  be  filled  < 
^  The  most  difficult  question,  at  this 

stage  of  the  proceedings,  regarded  the 
political  character  of  the  jurymen.  The 
prisoner  suggested  to  the  sherifiT,  that 
he  ought  to  return  "  one  or  two  demo- 
cms,*'  for  which  impropriety  he  was 


afterwards  severely  and  deservedly  re- 
buked by  the  couxt.  It  does  not,  how- 
ever, appear,  from  anything  in  the  trial, 
what  was  the  political  complexion  of 
the  ^ury ;  although,  to  some  inflamed 
partisans,  the  conviction  of  the  prisoner 
may  be  deemed  sufficient  proof  that  it 
was  composed  exclusively  of  ''  Alge- 
fines, ^^  no  great  compliment  to  the 
honesty  or  cdmmon  sense  of  '*  the  par- 
ty;  "  for  we  undertake  to  say,  that 
he  who  candidly  reads  the  report  of 
the  trial  would  be  very  much  surprised 
at  the  assertion,  that  any  other  than  a 
verdict  of  guilty  could  have  been  ren- 
dered in  the  case,  by  men  who  regarded 
the  obligations  of  conscience  as  para- 
mount to  the  dictates  of  party. 

How  the  jury  should  be  constituted 
was,  however,  a  question  filled  with 
difficulties.  The  attorney-general  pro- 
posed, at  the  commencement  of  the 
proceedings,  that  two  questions  should 
be  put  to  each  juryman,  tending  directly 
to  ascertain  his  individual  opinion  of 
the  merits  of  the  case,  viz.  :  whether 
he  voted  for  the  Dorr  comlitution,  and 
whether  he  believed  him  to  have  been 
the  governor?  The  court  very  pro- 
perly refused  to  allow  these  questions 
to  be  puti  and  only  the  inquiry  usual  in 
capital  cases  was  permitted.  Twelve 
men  were  at  last  found,  who  had  form- 
ed DO  opinion  upon  the  controversy. 
Wherever  the  word  of  the  juryman 
was  doubted  on  his  voir  dire,  witnesses 
were  called,  to  confirm  or  contradict 
him;  and  we  repeat,  that  for  aught 
that  appears  in  the  report  before  us, 
the  panel  was  fairly  constituted,  witl»- 
out  the  remotest  reference  to  political 
opinions.  Undoubtedly,  however,  one 
of  the  main  objects  of  the  defence, 
proceeding,  as  it  did,  upon  legal  tech- 
nicalities, and  in  desperate  conviction 
that  no  substantial  defence  could  be 
raised  upon  the  facts,  was  to  create 
political  capital,  to  excite  a  partisan 
sympathy  for  the  criminal,  and  to  gain 
for  him  the  reputation  of  a  martyr. 
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The  court  seemed  to  feel  this  attempt, 
which  in  a  political  trial  they  must 
have  known  would  be  successful  in  a 
certain  degree ;  for  the  chief  justice  re- 
marks, in  the  opening  of  his  charge, 
that  they  ^'  find  it  necessary  to  guard 
against  misrepresentation,  not  particu- 
larly against  misrepresentation  made  to 
the  people  of  this  state,  who  know  us, 
but  against  those  which  may  be  made 
to  the  people  of  the  United  States,  and 
perhaps  to  posterity.*'  Miarepreseot- 
ations  have  recently  been  made,  by 
reckless  men,  who  to  party  sacrifice 
truth,  and  would  bend  to  it  in  abject 
submission  the  ministers  of  justice  ; 
but  that  dignified  and  able  court  have 
the  consolation  of  knowing,  that  the 
yirtue  and  intelligence  of  the  country 
uphold  and  applaud  them. 

We  do  not  intend,  nor  have  we  the 
space,  to  discuss  the  questions  raised  at 
this  trial.  The  facts  were  proved,  not 
only  by  witnesses,  but  by  the  confes- 
sion of  the  prisoner  in  open  court.  His 
speech  to  the  jury,  which  the  reporter 
courteously  styles  an  argument,  was  a 
confession  of  his  treason.  "  I  resolved 
to  possess  myself  of  the  arsenal,  as 
that  would  have  been  a  decisive  step, 
and  one  which  would  have  placed  in 
the  hands  of  my  party  the  power  of 
the  state.  The  attack  was  made  by 
my  order.  The  army  was  put  in  mo- 
tion about  two  o'clock  in  the  morning 
of  the  18th.  The  number  of  our  forces 
was  not  over  250.  The  night  was 
dark  and  foggy.  The  guns  were  drawn 
up  and  pointed  at  the  arsenal.  A  body 
of  men  was  detached,  to  lie  in  wait,  to 
enter  the  arsenal  when  the  door  should 
be  opened.  I  gave  the  order  to  attack, 
and  to  fire  upon  the  building." 

The  facts  thus  conclusively  proved, 
left  little  for  the  jury  to  do.  It  was 
not  upon  the  facts,  but  upon  the  law, 
that  the  prisoner  rested  his  hopes  of 
acquittal,  if  he  had  any,  and  the  points 
made  in  the  defence  were  five  in  num- 
ber, as  stated  by  his  counsel. 

1.  That  in  this  country  treason  is  an 
offence  against  the  United  States  only, 
and  cannot  be  comtnitted  against  an  in- 
dividual state. 

2.  That  the  fourth  section  of  the  act 
of  Rhode  Island,  of  March,  1843,  en- 
titled, ''an  act  relating  to  offences 
against  the  sovereign  power  of  the 
state,"  is  unconstitutional   and   void, 


as  destructive  of  the  common  law 
right  of  trial  by  jury,  which  was  a  fun- 
damental part  of  the  English  constitu- 
tion at  the  declaration  of  independence, 
and  has  ever  since  been  a  fundamental 
law  in  Rhode  Island. 

3.  That  that  act,  if  constitutional, 
gives  this  court  no  jurisdiction  to  try 
Uiis  indictment  in  the  county  of  New- 
port, all  the  overt  acts  therein  being 
charged  as  committed  in  the  oounty  of 
providence. 

4.  That  the  defendant  acted  justifi- 
ably as  governor  of  the  state,  under  a 
valid  constitution  rightfully  adopted, 
which  he  was  sworn  to  support. 

5.  That  the  evidence  does  not  sup- 
port the  charge  of  treasonable  and  crim- 
inal intent  in  the  defendant. 

The  questions  of  law  the  piisoner's 
counsel  proposed  to  argue  to  the  jury, 
but  the  court  would  not  allow  them  to 
do  so. 

Tolerably  conclusive  evidence,  upon 
what  a  feeble  foundation  the  prisoner 
rested  his  hopes  of  acquittal,  may  be 
derived  from  the  fotegoing  statement  of 
his  points.  If  there  could  have  been  a 
serious  doubt  in  the  mind  of  any  law- 
yer, whether  or  not  treason  could  be 
committed  against  an  individual  state, 
that  doubt  will  be  readily  remoyed  by  a 
perusal  of  the  charge  by  chief  justice 
Durfee.  The  question  had,  indeed, 
been  decided  in  efilect  long  before  this 
trial.  An  argument  upon  Uiat  occasion 
would  have  t^n  of  little  avail,  if  made 
to  the  court.  To  any  other  jury,  per- 
haps, it  might  have  afforded  an  excuse 
to  some  one  of  the  panel  to  disregard 
his  oath,  and  thus,  though  it  certainly 
would  not  have  produced  an  acquittal, 
might  have  prolonged  the  excitement, 
by  causing  a  disagreement. 

We  have  extended  this  notice  be- 
yond our  intention,  when  we  com- 
menced it.  We  can  only  say,  in  con- 
clusion, that  every  lover  of  freedom, 
every  patriotic  American,  will  rejoice 
at  the  result  of  the  trial.  When,  after 
the  termination  of  the  present  presi- 
dential contest,  it  shall  be  deemed  no 
longer  useful  for  Mr.  Dorr  to  endure 
his  punishment,  it  is  probable  that  he 
wm  accept  the  offered  terms  of  pardon, 
and,  swearing  allegiance  to  the  new 
constitution,  will  sink  into  the  insignifi- 
cance from  which  it  is  unfortunate  be 
ever  emerged. 
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Admission  to  tec  Bar.  —  Id  a  for- 
mer number,  (ante,  p.  208,)  we  allud- 
ed to  the  admission  to  the  Maine  bar 
of  a  young  man  under  circumstances 
somewhat  peculiar.  At  the  last  July 
term  of  the  court  of  common  pleas, 
in  Boston,  he  applied  for  admission 
to  the  Suffolk  bar,  under  that  section  in 
the  Revised  Statutes  which  provides, 
that  any  person  who  shall  have  been  ad- 
mitted an  attorney  or  counsellor  of  the 
highest  iudicial  court  of  any  other  state, 
of  which  he  is  an  inhabitant,  and  shall 
afterwards  become  an  inhabitant  of  this 
state,  may  be  admitted  to  practise  here, 
upon  satisfactory  evidence  of  his  good 
moral  character  and  his  professional 
qualifications.  The  applicant  exhibited 
his  papers,  from  which  it  appeared  that 
he  had  been  examined  by  Thomas  A. 
Deblois  and  Joseph  Howard,  Esquires, 
of  PortUnd,  and  on  their  certificate  he 
was  admitted  to  practise  in  that  state. 
Judge  Allen,  to  whom  the  application 
was  made,  appointed  Charles  B.  Grood- 
rich  and  P.  W.  Chandler,  Esquires, 
to  examine  as  to  his  qualifications. 
Those  gentlemen  subsequently  made 
a  report  to  the  court  from  which 
it  appeared  that  the  applicant  formerly 
applied  to  the  late  Chief  Justice  Wil- 
liams, of  the  court  of  common  pleas,  for 
admission  to  the  bar  upon  examination, 
not  having  completed  the  required  time 
of  study  in  this  commonwealth.  Upon 
examination  by  that  judge,  he  was  re- 
jected. He  then  applied  for  admission 
to  Judge  Ailen,  and  was  upon  examina- 
tion rejected.  That  judge  was  not 
aware  that  the  applicant  had  been  ex- 
amined and  rejected  by  the  chief  jus- 
tice. Another  application  was  made  to 
the  latter  at  the  last  January  term,  which 
was  also  unsuccessful.  The  applicant 
then  removed  to  Maine,  with  the  inten- 
tion of  residing  there,  and  applied  for 


admission  to  the  bar,  where  he  was  ad- 
mitted, as  before  stated.  Upon  these 
facts  the  examiners  requested  the  opin- 
ion of  the  court  as  to  whether  the  ap- 
plicant was  entitled  to  another  examina- 
tion. By  the  Revised  Statutes,  ch.  88, 
^  20,  any  person  who  has  not  passed  the 
requisite  time  in  the  office  of  some  attor- 
ney may  petition  to  be  examined  for  ad« 
mission,  and  if  the  examination  is  satis- 
factory he  shall  be  admitted  in  like 
manner  as  if  he  had  studied  three  full 
years.  Is  a  petitioner  entitled  to  more 
than  one  examination !  Then,  if  a  per- 
son applies  here  and  is  rejected  on  ex- 
amination, will  an  admission  in  another 
state  before  the  expiration  of  three 
years,  place  him  in  any  better  condi- 
tion than  if  he  remained  here  ?  Judge 
Allen  took  time  for  consideration  ;  but 
his  resignation  having  taken  effect  be- 
fore the  next  term  of  the  court,  the 
mattet  came  before  Chief  Justice  Wells, 
at  the  present  term,  who  was  of  the 
opinion  that  the  petitioner  was  entitled  to 
an  examination.  Accordingly,  Messrs. 
Ellis  Gray  Loring,  William  Gray,  and 
N.  C.  Betton,  Esquires,  were  appointed 
examiners  (the  former  examiners  having 
been  excused  on  their  request.)  The 
result  was  two  niore  examinations,  and 
an  opinion  by  a  majority  of  the  examin- 
ers that  the  petitioner  was  not  qualified 
for  admission. 

We  regard  this  case  of  interest  and 
importance  in  more  respects  than  one  ; 
so  much  so,  that  we  should  have  been 
glad  of  a  decision  from  the  whole  court. 
The  old  rule  requiring  a  certain  fixed 
period  of  study  as  a  prerequisite  to  ad- 
mission to  the  bar,  was  beyond  all 
question  highly  beneficial  to  all  con- 
cerned; We  have  always  regarded  the 
provision  respecting  examinations  for 
admission  to  the  bar  as  a  sacrifice  of 
principle  to  popularity,  and  it  is  highly 
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desirable  tbat  it  shoald  be  construed 
strictly.  And  with  some  of  the  judges 
an  examination  is  regarded  as  no  joke. 
The  chief  justice  of  the  supreme  court, 
in  particular,  has  been  most  faithful  in 
this  regard,  and  we  suspect  he  is  not 
often  troubled  by  applications.  Now, 
by  the  case  before  us,  the  inquiry  arises 
as  to  how  many  times  a  person  can  be 
examined!  May  he  apply  to  every 
judge  in  the  commonwealth  seriatim^ 
Surely,  a  dignified  tribunal  owes  it  to 
itself  to  place  some  limit,  and  at  least 
one  judge  of  the  old  court  of  common 
pleas  refused  to  examine  a  petitioner 
more  than  once  in  any  event.  Whether 
the  admission  in  another  state  of  an  un- 
successful applicant  here,  can  give  him 
any  more  rights  than  he  had  before,  we 
will  not  stop  to  discuss.  It  seems  too 
plain  for  argument. 

Codification  — We  have  been  much 
interested  in  a  discussion  upon  codifica- 
tion in  the  Western  Law  Journal. 
The  first  article  upon  the  subiect,  from 
the  pen  of  the  editor,  was  drawn  up 
several  years  ago,  but  the  writer  de- 
clares that  he  still  adheres  to  the  doc- 
trines therein  maintained,  and  that  he  is 
a  stronger  advocate  for  codification  now 
than  he  was  then,  in  consequence  of 
what  has  actually  been  accomplished 
in  New  York  and  Massachusetts.  This 
is  followed  by  a  well-reasoned  and  able 
article  on  the  other  side  of  the  question, 
hj  Mr.  Van  Hamm ;  and  there  are  also 
several  extracts  from  a  recent  speech 
of  Lord  Brougham,  in  favor  of  codifi- 
cation. We  do  not  intend  to  enter 
upon  a  discussion  of  this  matter  at  the 
present  time,  and  merely  throw  out  a 
suggestion  for  the  consideration  of  our 
contemporary.  Admitting  that  codifi- 
cation is  practicable,  and  even  desira- 
ble, in  other  countries,  it  seems  to  us 
to  be  a  more  difficult  question,  whether 
it  is  expedient  to  undertake  it  in  our 
own.  Who  is  to  do  the  work  t  "  No 
doubt,"  says  Mr.  Walker,  **  it  would 
be  a  work  of  vast  labor,  requiring  the 
highest  order  of  intellect.  It  might 
task,  for  years,  the  highest  powers  of 
the  Marshalls,  the  Websters,  and  the 
Storys  of  our  land."  It  is  not  pre- 
tended, he  continues,  that  ordinary  le- 
eators  would  be  equal  to  such  an  un- 
making ;  and  he  admits  that  commis- 
sioners must  be  appointed  to  prepare  a 


code,  and  then  <<  it  would  only  lemaia 
for  the  legislature  to  add  its  formal 
sanction . "  Now  this  is  precisely  w  hat 
is  not  likely  to  happen.  Our  expe- 
rience of  legislative  assemblies  leads  as 
to  doubt  whether  they  will  ever  add  a 
formal  sanction  to  anything.  No,  how- 
ever practicable  and  desirable  it  may  be 
to  frame  a  code  j  the  fact  should  not,  and 
cannot  be  lost  sight  of,  that  it  is  ulti- 
mately to  be  examined,  discussed,  pawed 
over  by  third  rate  lawyers  and  self-styled 
*'  practical  men,"  many  of  whom  are 
trying  their  legislative  wings  for  the 
first  time,  and  who  are  just  as  compe- 
tent to  make  a  world  as  they  are  to 
frame  a  complete  code  of  laws.  It  is 
well  known,  that  men  of  the  highest 
eminence  in  our  profession  are  seldom 
members  of  legislative  assembties  in 
this  country,  and  when  they  are,  tbeir 
influence  is  comparatively  small.  Nor 
will  any  one  deny  that  codification  mnst 
severely  task  the  highest  faculties  of 
the  ablest  men  in  the  profession ;  and 
these  are  precisely  the  men  who  will 
not  pass  upon  any  code  in  the  last  in* 
stance.  They  may  prepare  it,  and  send 
it  forth  as  near  perfection  as  it  is  pos- 
sible for  anything  human  to  be  ;  but 
how  it  will  appear,  when  completed  by 
the  legislature,  is  quite  a  different  af- 
&ir.  The  truth  is,  the  crying  evil  of 
our  day  is  over  legislation-^ hasty,  ill- 
digested,  rickety  statutes ;  and  the 
same  assemblies  who  yearly  send  forth 
the  spawn  of  their  diseased  imagina- 
tions and  reformatory  specnlationa,  are 
those  who  are  to  make  our  codes  if  we 
ever  have  any.  What  good  reason  is 
there  to  suppose  their  codes  will  not 
partake  of  the  same  nervous  symptoms 
of  derangement,  as  their  thousand  yearly 
acts  and  resolves  t 

Lord  Redbsdale  and  Mr.  Jrsrici 
BuLLER.  —  We  take  the  following  no- 
tices of  these  distingubhed  judges,  from 
the  notes  in  the  first  volume  of  Mr. 
Sumner^s  edition  of  Vesey : 

Mr.  Mitford  was  the  author  of  the 
valuable  work  on  Equity  Pleadings, 
and,  under  the  title  of  Lord  Redesdale, 
the  distinguished  chancellor  of  Ireland. 
He  was  bom  in  London,  in  1748 ;  in 
1792  he  became  solicitor-general,  and 
in  this  capacity  assisted  in  the  state 
trials  of  1794.  In  1799,  when  Sir  John 
Soott  became  chief  justice  of  the  oom- 
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mon  pleas,  he  succeeded  to  tbe  post  of 
attorney-general  On  the  retirement  of 
Mr.  Addington  from  the  speaker's 
chair,  he  was  chosen  speaker  of  the 
house  of  oomraons.  Considerably  more 
than  a  century  had  passed  since  the 
election  of  any  lawyer,  who  had  filled 
the  office  of  attorney-general.  Sir 
Robert  Sawyer,  and  Sir  William  Wil- 
liams, in  the  days  of  Charles  II.,  were 
the  two  last  examples,  both  of  whom 
Sir  John  Mitford  was  said  to  equal  in 
ability,  while  he  surpassed  them  in  in- 
tegrity. He  held  this  high  post  from 
February  11th,  1801,  to  February  9th, 
1802,  when  he  was  appointed  chancel- 
lor of  Ireland,  with  a  peerage.  From 
this  place  he  was  dismissed,  in  1806, 
on  the  accession  of  the  whigs  to  power. 
He  continued  to  take  an  active  part, 
particularly  in  the  judicial  labors  of  the 
hoose  of  lords,  down  to  his  death,  Jan- 
nary  16th,  1830,  in  his  eighty-third 
Ciu  The  Reports  of  Schoales  and 
froy  preserve  in  two  valuable  vol- 
nmes  some  of  his  judgments  in  Ireland, 
vhich  attest  his  learning  and  excelr 
lence  as  a  judge.  His  juridical  cha- 
racter, founded  on  hisTolume  on  Equity 
Pleadings,  on  his  labors  in  an  extensive 
practice  in  chancery,  on  his  judgments 
m  Ireland,  and  on  his  exertions  for 
twenty*fiv©  years  of  unofficial  life  in 
the  house  of  lords,  is  among  the  high- 
est in  the  history  of  the  English  law. 
Li  moving  the  appointment  of  a  new 
speaker,  when  Sir  John  Mitford  had 
accepted  the  post  of  chancellor  of  Ire- 
land, Sir  William  Grant,  than  whose 
praise  none  can  be  more  weighty,  said : 
*'How  he  will  fill  that  place  can  be 
no  doubt  with  those,  who  know  that 
in  the  whole  compass  of  legal  science 
there  is  nothing  which  his  capacious 
mind  has  not  embraced,  from  the  mi- 
nntest  rules  of  forensic  practice  to  the 
inost  enlarged  principles  of  general  ju- 
lisprndence."  His  name,  at  a  later 
^ajy,  was  pronounced  from  the  bench 
vith  the  homage  of  more  than  one  dis- 
tinguished magistrate.  See  Cholmari' 
deky  V.  ainton.  (2  Jac.  &  W.  161) ; 
Ulyd  V,  Johnes,  (9  Ves.  64 ;  12  Amer. 
Jnnst,  64).  In  Jennings  v.  Pearce, 
(post,  p.  447  of  this  volume,)  Lord 
Thorlow  inquired  of  him  with  regard  to 


the  practice  of  the  court.    See  London 
Law  Mag. 

Mr.  Justice  Buller  was  bom  in 
1746,  and  was  appointed  a  justice  of 
the  king's  bench  in  1778,  when  only 
thirty-two  years  of  age.  His  argu- 
ments at  the  bar,  and  his  summings  up 
of  evidence,  as  a  judge,  were  charac- 
terized as  masterly,  while  his  learned 
and  able  judgments  are  still  admired  in 
the  reports.  It  is  said  that  he  was  dis- 
appointed in  not  becoming  the  succes- 
sor of  Lord  Mansfield,  on  the  retire- 
ment of  the  latter,  in  1788.  He  con- 
tinued on  the  king's  bench,  by  the  side 
of  Lord  Ken  yon,  till  1794,  when  he 
retired  to  the  court  of  common  pleas. 
He  remained  a  puisne  judge  of  this 
court  till  his  death,  in  1800,  at  the 
comparatively  early  age  of  fifty-four. 
Few  names  equally  brilliant  in  the  law 
have  been  earned  in  so  short  a  life. 
The  work  generally  known  as  Boiler's 
Nbi  Prius,  is  a  collection  of  cases 
made  by  Mr.  Justice  (afterwards  Lord) 
Bathursu 

Obituary.  —  Died,  at  his  residence 
at  the  Cherokee  Mission,  in  the  Chero- 
kee nation  west,  Jesse  Bushyhead, 
chief  justice  of  the  supreme  court  of 
the  Cherokees.  He  was  enjoying  ex- 
cellent health  on  the  12th  of  July, 
when  he  was  attacked  with  the  fever 
of  the  climate,  which  continued  with, 
but  slight  changes  of  improvement  un- 
til the  17th,  when  he  exchanged  his 
earthly  habitation  for  that  of  immortal- 
ity. The  subject  of  this  notice  was  a 
person  of  great  distinction  among  his 
tribe.  He  was,  in  his  ac<}uirements,  a 
self-made  man;  he  obtained,  in  his 
youth,  a  very  limited  English  educa- 
tion, which  he  improved,  to  enable  him 
to  be  a  good  English  speaker,  as  well 
as  an  able  orator  in  the  Cherokee.  He 
was  a  correct  interpreter  and  trans- 
lator, and  at  his  demise  was  extensively 
engaged  in  translating  English  into 
Cherokee.  He  has  occupied  many  pub- 
lic stations,  which  he  discharged  with 
fidelity  and  for  the  good  of  his  peo- 
ple. His  name  will  live  as  long  as  his 
tribe. 
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It  teenwUi  that  this  word  AoCd^pot,  la  In  English  a  ptiddlnf , 
hr  in  this  pudding'  is  not  commonJj  put  one  thing  atone,  l>ut 


on«  thing  with  other  Uiingi  put  together. 
176  a. 


-LittUton,  §287, 


Hod.  Luther  S.  Cushin?  has  prepared  for 
the  ptress  a  New  Maouai  of  Parliamentary 
Practice.  Having  examined  the  manuscript 
of  this  work  with  considerable  care,  we  take 
occasion  to  say,  that  it  will  be  a  valuable 
accession  to  the  libraries  of  those  who  are 
called  upon  to  preside  in  deliberative  assem- 
blies ;  and  we  believe  the  necessity  of  such 
a  work  as  this  has  been  very  generally  felt  in 
our  country,  where  almost  every  citizen  is  oc- 
casionally called  upon  to  exercise  the  duties 
of  a  presiding  officer.  The  work  is  founded 
upon  the  well-established  rules  and  customs 
or  the  British  parliament,  and  Mr.  Gushing 
divests  himseltof  all  local  usages  prevailing 
in  difierent  parts  of  this  country,  maintain- 
ing in  the  outset,  that  no  occasional  assem- 
bly can  ever  be  subject  to  any  other  rules 
than  those  which  are  of  general  application, 
or  which  it  specially  adopts  for  its  own 
government ;  and  denying  explicitly  that  the 
rules  adopted  and  practised  upon  by  a  legis- 
lative assembly  thereby  acquire  the  charac- 
ter of  general  laws.  We  understatxl  that 
the  author  of  this  Manual  has  for  some  time 
been  engaged  on  an  elaborate  treatise  upon 
the  parliamentary  law,  which  we  do  not 
doubt  will  be  creditable  to  his  learning  and 
industry.  Meanwhile,  this  smaller  and  more 
convenient  work  will  be  sent  out  as  a  manual 
for  practical  reference. 

A  correspondent  of  the  New  York  Journal 
of  Commerce  makes  the  foUowing  state- 
ment: The  late  Chief  Justice  Marshall  and 
the  late  Judge  Washington  of  the  supreme 
court  of  the  United  States,  were  both  active 
in  the  Sabbath  school  cause.  At  the  age  of 
seventy,  the  chief  justice  regarded  it  as  his 
high  honor  to  walk  through  the  city  of  Rich- 
mond at  the  head  of  a  Sunday  school  pro- 
oa^sion.  The  present  chancellor  of  the  uni- 
versity of  New  York  (Mr.  Frelinghuysen.) 
was  a  Sunday  school  teacher  while  he  held 
the  office  of  attorney-general  of  New  Jersey, 
and  afterwards  while  a  senator  in  congress ; 
and  he  may  still  be  seen  cheerfully  asso- 
ciating with  the  humblest  teachers.  The 
Hon.  B.  F.  Butler  was  a  Sabbath  school 
teaoher  while  holding  the  office  of  attorney- 
general  of  the  United  States ;  and  has,  at  toe 
present  time,  his  Bible  class  for  young  men. 
And  the  visiter  at  Saratoga  Snrings,  who 
will  look  into  the  Sabbath  school,  may  there 
see  the  Hon.  chancellor  of  the  state  of  New 
York,  (R.  H.Walworth,)  with  other  Kteraiy 

gentlemen,   animating   the   young  in  their 
ible  investigations. 

We  have  not  received  the  American  Law 
Magazine  for  October,  the  Philadelphia  Law 
Magazine,  nor  the  South-western  Law  Jour- 


nal. The  Western  Law  Journal  for  October 
was  punctually  received.  It  contains,  among 
other  things,  the  elaborate  opinion  of  Mr. 
Justice  McLean  in  the  patent  case  of  Morris 
9.  ^cknell,  relating  to  the  same  patent  right 
as  the  case  of  Washburn  v.  Gould,  in  our  bst 
number.  With  this  number,  the  Western 
Law  Journal  enters  upon  the  second  year  of 
its  existence,  under  flattering  auspices.  The 
London  Law  Magazine  for  August  had  not 
been  published  wfa^n  the  last  steamer  sailed. 
It  seems  probable  that  the  publication  has 
been  suspended. 

The  vacancy  on  the  bench  of  the  eouit  of 
common  pleas  has  been  filled  by  Che  ap- 
pointment of  Luther  S.  Gushing,  of  Boston, 
formerly,  and  for  many  years  ibe  editor  of 
the  American  Jurist.  Mr.  Gushing  was  also 
clerk  of  the  house  of  representatives  in  Mas- 
sachusetts for  several  years,  until  the  iaat 
session,  when  he  was  chosen  a  member  of 
that  body.  He  has  not  been  engaged  in  tba 
practice  of  the  law  for  many  years,  but  from 
nis  former  experience  at  the  bar,  bis  accu- 
rate and  thorough  knowledge  of  the  law,  and 
habits  of  patient  labor,  we  regard  his  ap- 
Ipointment  as  a  great  accession  to  the  saw 
court. 

Our  readers  will  notice  that  Messrs. 
Charles  G.  Little  and  James  Brown,  law 
booksellers,  have  made  arrangements  with 
the  proprietors  of  this  work  for  the  inaartion, 
at  the  end  of  each  number,  of  eiglit  pages  of 
notices  of  new  works,  relating  chiefly  to  law, 
and  of  advertisemente  of  law  books.  Of 
course  we  are  in  no  manner  responsible  for 
the  contents  of  this  advertising  sheet,  but  at 
the  same  time  we  believe  it  will  be  highly 
useful  to  our  readers  in  furnishing  early  and 
accurate  information  of  new  pubbcations,  in 
our  own  and  foreign  countries. 

Some  gentlemen  in  New  York  were  re- 
cently remarking,  in  the  presence  of  Mr. 
Webster,  upon  the  disgraceful  proceedings  in 
the  Helderberg  township,   wiiich    they  re- 

Srded  as  in  effect  a  civil  war^  for  whidi 
5  authorities  seemed  totaUy  inadeauate. 
"  Gentlemen  of  the  empire  state,"  said  Mr. 
Webster,  "  I  would  advise  you  to  turn  thu 
DEirt  of  your  territory  over  to  the  state  of 
Rhode  Island,  the  authorities  of  which  seem 
well  qualified  to  take  proper  care  of  iu" 

We  have  received,  and  shall  notice  here- 
after, the  arp^ument  of  Daniel  WelU,  Esq. 
(now  chief  justice  of  the  common  pleas) 
on  the  trial  of  William  Wyman,  an  account 
of  which  we  gave  in  oar  last  voluflw  (page 
886.) 


We  are  indebted  to  the  kindness  of  e 
unknown  fnend  for  a  copy  of  the  trial  of 
John  F.  Bradlee  in  the  Umted  States  district 
court  for  Western  Pennsylvania,  for  robbiog 
the  United  States  Mail  in  1840. 
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THE  STATUTE   LAWS  OF  ALABAMA. 

It  has  long  been  a  matter  of  regret  to  our  jurists  that  there  is  so 
great  a  diversity  in  the  statutes  of  different  states.  Improvements, 
so  called,  have  been  made  in  each  state,  and  with  such  a  variety  of 
success,  that  what  is  considered  an  evil  in  one  is  considered  the 
perfection  of  reason  in  another.  Our  Solons  have  made  root  and 
branch  work  of  it ;  they  have  piled  precept  upon  precept,  and  law 
upon  law,  not  made  by  one  man  or  one  set  of  men,  but  by 
different  individuals,  as  honor  pricked  them  on  to  substantiate 
their  claims  to  immortality  by  "  improving  ^  the  law,  by  overturn- 
log  the  structures  of  Coke  and  Bacon,  to  erect  instead  the  dis- 
jointed columns  of  their  own  brain,  without  sufficient  knowledge  to 
place  them  on  a  sure  foundation,  or  to  inscribe  Ihereon  their  mean- 
ing. Planned  from  a  one-sided  view  of  the  object  to  be  obtained, 
unconnected  with  any  of  the  great  principles  of  law, 

"  Arch  and  pHlar  lone^* 

Stand  ready  to  fall  upon  the  heads  of  the  wise  architects.  If  all 
the  "  improvements^  in  law  of  all  the  states  were  put  in  force  in 
one  state,  it  would  be  worse  than  the  confusion  of  tongues ;  it 
would  not  leave  a  vestige  of  that  customary  law  whose  prime 
custom,  according  to  Lord  Somers,  is  "  resistance  to  tyranny." 
If  perchance  any  real  improvements  have  crept  in  from  the  civil 
iaw,  they  would  be  completely  drowned  by  codes  emanating  from 
VOL.  vn.— NO.  vra.  45 
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brains  too  prolific  to  be  governed  by  precedents  in  any  qnarter. 
Our  law-givers  spurn  with  contempt  the  injunction  contained  in  an 
old  book  of  precedents :  "  Inquire,  I  pray  thee,  of  a  former  age, 
and  prepare  thyself  to  the  search  of  their  fathers ;  shall  not  they 
Uach  ^Aeeand  tdl  thee,  and  utter  words  out  of  their  hearts  ?"  What ! 
teach  state  legislators,  who  are  pledged  to  reform  ?  Have  they  not 
often  shewn  themselves  able,  in  the  words  of  Piorry,  "  tout  faire^ 
tout  casser,  tout  briser,  tout  renfermer,  toutjuger,  tout  deporter,  tout 
massacrer,  et  tout  regenerer  ?  " 

The  "improvements"  of  no  state  stand  forth  more  prom- 
inently than  those  of  Alabama.  The  system,  in  accordance  with 
which  their  laws  are  made,  is  anarchy.  The  principles  which 
govern  this  system  are  impulse,  convenience,  and  profit,  the  end 
accomplished  is  the  construction  of  certain  instruments,  by  which 
the  cunning  and  learned  in  the  law  can  impose  upon  the  straight- 
fcoward^  and  those  who  govern  themselves  solely  by  the  dictates 
of  reason  and  common  sense.  The  only  objection  which  the  rogue 
finds  to  Alabama  law,  is  that  of  Falstaff  to  Mrs.  Quickly :  "  Thou 
art  neither  fish  nor  flesh ;  a  man  cannot  tell  where  to  have  thee." 

At  the  very  commencement  of  an  action^  we  are  enabled  to  ap- 
preciate the  wisdom  and  justice  of  the  law-givers.  There  are  but 
two  terms  of  the  circuit  and  coimty  court  a  year,  one  the  appear- 
ance and  the  other  the  trial  term,  and  but  one  term  of  the  chancery 
court.  No  person  can  obtain  a  judgment,  even  upon  a  plain  note 
of  hand,  until  the  second  term  after  the  action  is  commenced. 
The  law  does  not  afford  him  the  power  of  obtaining  a  just  debt 
until  a  year  after  the  same  is  due,  when  it  ought  to  enable  him  to 
obtain  judgment  in  twenty  days  from  the  commencement  of  the 
suit,  which,  or  even  a  less  time  is  considered  suflScient  in  some  of 
the  states.  By  another  convenience  to  assist  justice,  a  man  cannot 
be  sued,  except  in  local  actions,  out  of  the  county  of  his  residence 
and  freehold.  (Clay's  Dig.  442.)  In  this  way  transitory  actions 
are  made  local ;  if  the  defendant  sees  fit  to  move  out  of  the  county 
where  the  contract  was  made  to  some  extreme  county  of  the  state, 
the  plaintiff*  is  put  to  the  expense  of  removing  his  evidence  to  that 
county.  This  law  illustrates  the  principles  which  guide  Alabama 
legislation,  as  it  was  framed  by  an  individual  for  his  own  express 
benefit. 

The  number  of  counts  allowed  in  the  declaration  of  the  plain- 
tiff*, and  the  number  of  actions  of  a  diff*erent  nature  where  one  and 
the  same  count  are  used,  which  are  remedied  in  England  by  the 
rules  of  Hilary  term,  4  Will.  IV.,  are  very  objectionable.  This 
practice,  coupled  with  the  privilege  given  the  defendant  in  this 
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state  of  pleading  as  many  pleas  as  he  sees  fit,  (Clay's  Dig.  332) 
causes  the  parties  to  join  in  no  real  issue,  and  the  object  of  aU 
pleading  to  be  defeated.  Each  party  is  ignorant  of  the  grounds 
upon  which  the  other  party  will  rely.  There  is  nothing  direcdy 
affirmed  or  denied  between  the  parties.  Each  is  put  to  much 
additional  labor  to  be  ready  to  meet  his  antagonist  at  all  points, 
making  the  practice  much  worse  than  the  civil  law,  where  each 
party  makes  a  plain  statement  of  his  case  at  least.  But  here  no 
plain  statement  is  made.  Counsel  upon  both  sides  act  upon  Tal- 
leyrand's principle,  that  "  words  are  given  us  to  conceal  our 
thoughts."  The  statute  in  this  state  authorizing  the  defendant  to 
plead  as  many  pleas  as  he  sees  fit,  makes  the  whole  science  of 
pleading  an  adjunct  of  fraud,  and  taken  in  conjunction  with  the 
registry  law,  noticed  hereafter,  fully  justifies  the  remarks  of  Man- 
deville,  concerning  lawyers : 

"  The  lawyers,  of  whose  arts  the  basis 

Was  raising  feuds  and  splitting  cases, 

Opposed  all  registers,  that  cheats 

Might  make  more  work  with  dipped  estates, 

As  'twere  unlawful  that  one's  own. 

Without  a  lawsuit  should  be  known. 

And  to  defend  a  wicked  catise, 

Examined  and  surveyed  the  laws, 

As  burglars  shops  and  houses  do. 

To  see  where  best  they  may  break  through,^^ 

The  contradictory  pleas  in  an  action  of  assumpsit,  of  non-as- 
sumpsit, payment,  set-ofF,  award  and  satisfaction,  infancy,  duress, 
&c.  are  equally  ridiculous  with  the  pleas  in  the  old  story  of  the 
person  who  was  sued  in  damages  for  breaking  a  kettle  which  he 
had  borrowed.  In  accordance  with  the  principle  which  allows  a 
niultiplicity  of  pleas,  he  pleaded,  "  First,  that  he  never  borrowed 
the  kettle,  second,  that  it  was  broke  when  he  got  it,  third,  that  it 
was  whole  when  he  returned  it,  and  fourth,  that  he  had  already 
paid  for  breaking  it.'* 

The  tenure  of  office  and  the  compensation  of  the  judges  is  a 
great  injury  to  justice  in  this  stale.  The  salary  of  the  circuit 
judges  has  been  reformed  down  to  fifteen  hundred  dollars,  which 
is  about  three-fifths  of  the  salary  of  a  merchant's  book  keeper  in 
Mobile.  In  other  countries  the  judges  have  salaries  somewhat  in 
proportion  to  the  importance  of  the  interests  intrusted  to  them,  but 
here  justice  must  be  cheap,  and  if  they  cannot  have  a  good  law- 
yer to  fill  the  office  of  judge  for  a  small  compensation,  they  take  a 
poor  one.      The  legislators  have  reversed  the  j^inciple  of  Lord 
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Brougham,  and  prefer  cheap  injustice  to  costlp  justice.  Judge 
Hitchcock,  after  his  resignation,  remarked  that  he  could  not  serre 
the  state  as  chief  justice  for  the  same  price  (that  is,  twenty-five 
hundred  dollars)  that  the  keeper  of  the  mansion  bouse  paid  his  cook. 
The  chancellor  of  the  southern  division,  among  e^bt  hundred 
cases  which  came  before  him  at  the  last  term  of  the  chancery 
court  in  the  Mobile  district,  most  of  which  were  important,  had 
one  {JJnited  States  Bank  v»  Hitchcock)  involving  eight  hundred 
thousand  dollars,  and  be  received  a  salary  of  fifteen  hundred.  The 
same  chancellor  is  obliged  to  hold  court  annually  for  twelve  other 
districts  besides  the  Mobile  district.  We  leave  it  to  others  to  draw 
inferences.  The  compensation  of  the  judges  is  very  disprc^rtion- 
ate  to  the  section  of  the  country.  In  other  states,  where  it  costs 
about  one-fourth  as  much  to  live,  the  salaries  are  generally  higher 
than  in  Alabama.  The  result  is,  the  talent  of  the  country  cannot 
be  obtained  to  fill  our  highest  offices.  Economy  itself  may  be 
bought  at  too  high  a  price.  Suppose,  in  reducing  the  salary  of 
the  judge,  we  have  perverted  the  cause  of  justice,  we  have 
taken  property  from  the  owner  and  given  it  to  the  cheat,  we 
have  caused  the  laws  to  be  undervalued,  and  thereby  weakened 
their  influence ;  we  have  brought  our  courts  into  disrespect  and 
abhorrence,  instead  of  honor  and  confidence,  and  we  should  pay 
our  judges  a  high  salary  after  all.  The  judge  holds  his  office  for 
but  six  years.  If  he  desires  a  reelection,  as  is  usually  the  case,  he 
shapes  his  course  accordingly  ; 

*'  Though  fraught  with  all  wisdom  he  is  straining  his  throat 
To  persuade  Tommy  Townsend  to  gire  him  his  vote." 

He  secures  the  influence  of  the  powerful  in  the  party ;  in  fine,  he 
trickles  and  bends  to  popularity  instead  of  acting  the  part  of  a  firm 
and  upright  judge. 

Among  the  alterations  in  law  made  in  France  and  England, 
there  are  none  which  have  been  more  eagerly  desired,  and  for 
which  more  strenuous  exertions  have  been  made,  than  to  make  the 
laws  uniform  throughout  the  nation.  Difference,  not  equality^  is  the 
aim  of  the  law-makers  of  Alabama,  as  applied  to  different  sections. 
Distress  for  rent  is  authorized  in  Mobile  county,  and  nowhere 
else.  In  certain  counties  of  the  state,  justices  are  allowed  to  hold 
jury  courts,  in  others  not  allowed.  The  simplicity  and  uniformity 
of  the  laws  are  clearly  shown  by  the  limitation  of  actions  for  assault 
and  battery  in  Montgomery  county.  The  limitation  of  these  ac- 
tions, generally,  throughout  the  state,  is  six  months ;  but  it  was 
found  that  the  intervening  time  between  the  sessions  of  the  court 

Digitized  by  VjOOQ IC 


THE  STATUTE  LAWS  OF  ALABAMA.  357 

for  Montgomery  county  was  from  eight  to  nine  mcoiths*  The  law- 
givers, instead  of  making  the  sittings  of  the  court  conform  to  the 
law,  adapted  the  law  to  the  sittings  of  the  court,  doing  away  with 
the  supremacy  of  law,  and  showing  how  much  regard  they  pay  to 
principle  and  constitution. 

Bsmk  corporations  have  been  the  subject  of  much  complaint,  but 
never  has  our  boasted  principle  of  equality  been  more  disregarded  in 
this  particular  than  in  this  state.  They  do  not  even  come  into 
courts  of  justice  upon  an  equal  footing  with  individuals.  They  can- 
not be  garnisbeed  as  men.  (Clay's  Dig.  120.)  They  are  not 
obliged  to  depend  upon  the  will  of  the  sheriflf  to  effect  service,  but 
are  authorized  to  employ  a  special  agent  for  that  purpose.  They 
are  allowed  to  obtain  judgment,  in  a  summary  method,  in  thirty 
days,  and  execution  may  issue  inmiediately ;  but  the  debtor  must 
vmit  a  year  before  he  can  collect  debts  due  him,  in  order  to  meet 
the  demand  of  the  bank.  Li  this  manner  the  bank  possesses  a 
tyrannical  power  over  solvent  men. 

Many  of  the  modifications  of  law,  as  it  regards  real  estate,  bear 
upon  their  face  proof  of  having  been  enacted  to  suit  emergencies 
of  particular  individuals.*  Conveyances  of  land  registered  at  any 
time  within  six  months  from  the  execution  thereof,  are  binding  in 
law,  so  that  the  grantor  may  i^onvey  aWay  land  as  often  as  he  can 
find  purchasers,  if  the  deed  is  not  recorded  immediately  after  the 
purchase,  which  is  very  seldom  the  case.  The  object  of  the  regis- 
try law  is  to  give  notice,  so  that  a  bona  fide,  purchaser  may  not  be 
cheated  out  of  his  money  by  buying  lands  which  have  already  been 
sold.  It  is  the  substitute  for  livery  of  seisin.  But  the  effect  of  our 
registry  law  is  to  do  away  with  all  notice,  as  it  induces  the  first 
purchaser  not  to  take  the  title  deeds,  but  to  rely  simply  upon  the 
registry  of  deeds  for  proof  of  title.  He  leaves  in  possession  of  the 
grantor  the  title  deeds,  which  enables  the  grantor  to  show  title  in 
himself,  which  title  is  strengthened  by  reference  to  the  records ;  but 
the  second  purchaser  has  no  power  of  ascertaining  whether  title 
has  ever  passed  out  from  his  grantor.  This  is  in  every  respect 
worse  than  no  registry ;  for  where  there  is  no  registry,  the  grantee 
takes  the  title  deeds,  as  they  are  the  best  and  only  proof  of  his 
title.  He  who  has  his  deed  first  recorded,  should  have  a  para- 
mount title  to  all  prior  unregistered  deeds  whatever,  as  in  France, 
Scotland,  a  large  part  of  England,  and  most  of  the  United  States. 

*  The  permanence  of  law,  in  this  particular,  is  worthy  of  note,  as  it  is  an  instance 
of  the  immense  deal  of  work  turned  oflf  by  our  legislators.  The  time  for  register- 
mg  deeds  was  twelve  months,  then  three  months,  then  six  months,  &c.  There 
haye  been  some  dozen  acts  passed  extending  or  limiting  the  time  for  registering 
deeds.  (Aik.  Dig.  p.  91.) 
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We  come  next  to  the  limitation  of  real  actions.  It  was  enacted 
by  the  legislature,  in  the  session  of  1842-3,  that  "  all  actions  for 
the  recovery  of  lands,  tenements  and  hereditaments  in  this  state 
shall  be  brought  in  ten  years  after  the  accrual  of  the  cause  of  ac- 
tion and  not  after,  provided  that  five  years  be  allowed  to  infants, 
femes  covert,  and  lunatics,  after  the  termination  of  their  disability  to 
bring  suits."  The  English  law,  which  limits  real  actions  to  thirty 
years  (formerly  sixty)  gives  every  individual  who  has  a  right  to 
land,  lime  to  investigate,  so  that  if  he  or  his  ancestors  were  de- 
prived of  their  rights  by  accident  or  fraud,  time,  whose  daughter 
is  truth,  ( Temporis  filia  Veritas)  might  develop  it.  Here,  no  mat- 
ter how  just  the  claim  of  any  individual  may  be,  if  he  has  not  the 
proof  within  ten  years  he  is  forever  barred.  He  may  have  been 
absent  from  the  country ;  he  may  have  been  in  such  a  situation 
through  sickness  or  poverty,  that  he  could  not  look  about  for  his 
proof ;  his  witnesses  may  have  been  in  parts  unknown ;  papers 
may  have  remamed  undiscovered,  yet  he  who  is  in  possession  of 
the  land,  without  a  shadow  of  right  in  reality,  though  he  may  have 
a  shadow  of  title  in  law,  is  made  the  owner.  If  the  person  to 
whom  the  land  belongs  happens  to  be  an  infant, /ewie  covert,  or 
lunatic,  only  five  years  are  allowed  after  the  termination  of  their 
disabilities  to  bring  suit  to  eject  the  wrongful  possessor.  Here 
^'  time,  the  old  justice  which  tries  all  such  offenders,"  instead  of 
unmasking  the  rascal,  sets  him  on  a  firmer  footing,  and  enables 
him  to  bid  defiance  to  justice,  to  common  sense,  to  universal  ex- 
perience, to  everything  righteous,  and  to  all  law,  —  being  sustained 
by  the  statute  of  Alabama.  The  legislators  have  adopted  the  rule 
of  Sparta,  that  it  is  praiseworthy  to  steal  provided  it  can  be  done 
without  discovery,  and  if  the  thief  can  keep  the  theft  utidiscovered 
for  from  five  to  ten  years,  according  to  circumstances,  he  shall 
have  the  thing  stolen  as  a  reward  for  his  cunning. 

Another  limiting  statute  of  the  state  is  made  probably  through 
benevolence,  above  sectional  influence,  for  the  express  benefit  of 
widows.  In  section  2,  of  an  act  passed  in  1840,  it  is  enacte<l, 
"  that  the  claim  to  dower  in  this  state  by  the  widow  of  any  grantor, 
who  shall  be  a  nonresident  of  the  same  at  the  lime  of  conveyance 
thereof,  shall  be  forever  barred,  unless  asserted  before  the  proper 
tribunal  within  twelve  months  after  the  death  of  her  husband." 
The  object  of  this  law  is  evidently  to  deprive  the  widow  of  a  non- 
resident of  all  dower  in  land  belonging  to  her  husband,  simply  be- 
cause she  is  a  nonresident ;  for  it  is  almost  impossible  that  a  widow 
within  a  year  after  her  husband's  death,  should  be  able  to  institute 
proceedings  for  dower  in  lands  which  formerly  belonged  to  her 
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husband  in  another  state.  She  is  not  excluded  for  any  wrong  on 
her  part  from  the  rights  that  are  given  to  other  women ;  no  prin- 
ciple of  public  morality  or  state  policy  draws  this  line  of  exclu- 
sion ;  but  she  is  deprived  of  the  benefit  of  the  summary  law,  which 
guarantees  a  widow  a  support  from  the  real  estate  that  had  be- 
longed to  her  husband  during  his  life,  for  the  grievous  crime  of  not 
residing  in  Alabama. 

Rights  may  have  too  many  safeguards  thrown  around  them,  so 
many  that  very  few  persons  will  be  able  to  overcome  them  in  order 
to  arrive  at  theur  own.  An  act  was  passed  at  the  session  of  1843-4, 
which  is  not  so  partial  as  the  foregoing  act,  but  which  includes  all 
widows ;  this  law  obliges  the  executor  or  administrator,  executrix 
or  administratrix,  to  give  bond  not  only  in  double  the  amount  of 
the  personal  estate,  but  in  double  the  amount  of  real  estate  of  the 
deceased.  This  grand  inroad  upon  common  law  and  common 
sense  was  peculiarly  required  from  the  fact,  that  the  administrator 
cannot  dispose  of  a  foot  of  land  without  an  order  of  court,  and 
without  giving  an  additional  bond.  This  law  seems  to  have  been 
expressly  passed  to  deprive  the  widow  of  the  administration  of 
her  husband's  estate,  and  throw  it  into  the  hands  of  some  rich 
person,  who  can  make  a  speculation  out  of  the  deceased's  pro- 
perty. It  has  already,  within  the  short  time  since  it  was  passed, 
deprived  worthy  women  of  this  common  law  right.  We  say 
nothing  of  the  f£u--reaching  foresight  of  requiring  bonds  for  the 
good  administration  of  that  over  which  the  administrator  has  no 
control, 

The  mercantile  law,  which  has  become  among  commercial  na- 
tions an  international  law,  is  of  universal  weight  and  authority. 
Lord  Brougham  said  '^  that  it  was  as  good  as  can  be,"  and  the  re- 
port of  the  English  commissioners  upon  law  reform,  shows  that 
they  coincide  with  that  opinion.  But  the  jurists  of  Alabama  have 
seriously  reformed  it.  Days  of  grace  are  allowed  upon  bills  of  ex- 
change, and  notes  payable  in  bank  only.  No  notes  are  negotiable 
unless  payable  in  bank.  Notice  of  non-payment  required  only  on 
bills  of  exchange,  and  notes  payable  in  bank.  The  object  of  these 
laws  was  probably  to  favor  the  bank.  The  effect  is  to  impose 
upon  the  unwary,  who  think  that  Alabama  is  within  the  pale  of 
those  governments  where  the  international  law  is  obeyed.  Against 
all  other  bonds,  notes,  &c.,  except  those  payable  in  bank,  the  de- 
fendant shall  be  allowed  the  benefit  of  all  payments,  discounts  and 
sets-ofi*,  made,  had,  or  possessed,  against  the  same,  previous  to 
notice  of  assignment  in  the  same,  as  if  the  same  had  been  sued  or 
prosecuted  by  the  obligee  or  payee  therein."     (Clay's  Dig.  882.) 
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Here  is  decidedly  the  greatest  convenience  for  doing  a  dashing 
business  that  the  invention  of  man  has  ever  discovered.  A,  a  per- 
fectly solvent  man,  makes  his  note  payable  to  B  or  order,  for  one 
thousand  dollars.  B,  who  is  insolvent,  contrives  to  owe  A  an 
amount  equal  to  the  note,  B  indorses  the  note  over  to  C.  C,  after 
requesting  A  to  pay  the  note,  sues  him  upon  it.  A  sets  ofif  against 
the  note  his  demand  against  B.  In  this  manner  C  is  cheated  out  of 
his  one  thousand  dollars.  A  and  B  divide  the  money  among  them. 
A,  according  to  Alabama  law,  owes  not  a  cent  upon  the  note.  B 
is  utterly  insolvent,  and  was  known  by  C  to  be  insolvent  at  the 
time  of  purchase,  for  C  relied  upon  A's  name  alone.  C  has  no 
remedy  unless  it  is  the  very  convenient  one  of  proving  fraud.  A 
great  amount  of  property  has  '^  changed  bands  "  in  Alabama  in 
this  way.  Lord  Mansfield  applied  to  the  conmiercial  law  the 
language  of  Cicero,  when  speaking  of  the  inmmtable  laws  of  jus- 
tice. ^^  Nee  erit  alia  lex  Romce^  alia  Athenis^  alia  nuncy  alia 
pasthaCy  sed  et  omnes  gentes  et  omni  tempore^  una  lex,  et  sempUema^  el 
immortaliSy  continebit.^^  But  Lord  Mansfield  never  foresaw  the 
legal  improvements  of  Alabama.  Chancellor  Kent  speaks  of  the 
law  merchant  as  '*  consisting  of  certain  principles  of  equity  arid 
usages  of  trade,  which  general  convenience,  and  common  sense  of 
justice  had  established."  AJabama  legislation  has  '^ reformed" 
upon  general  convenience  and  common  sense  of  justice. 

The  amount  of  property  exempt  from  execution  in  Alabama  is 
somewhat  remarkable.  A  man  can  have  forty  acres  of  land,  pro- 
vided the  value  of  the  land  does  not  exceed  one  hundred  dollars, 
a  horse  and  vehicle,  two  cows  and  calves,  twenty  head  of  awine, 
one  hundred  bushels  of  corn,  five  hundred  {>ounds  of  meat,  one 
thousand  pounds  of  fodder,  all  meal,  all  tools,  including  gun,  and 
all  books  of  which  he  may  be  possessed,  besides  minor  articles  too 
numerous  to  mention.  (Clay's  Dig.  210.)  One  could  be  worse 
oflf  than  to  be  a  "  poor  man  "  in  Alabama. 

We  have  but  one  thing  more  to  mention,  and  this  we  should  be 
very  glad  to  pass  over  entirely,  and  not  even  give  it  the  space 
which  we  now  do.  The  inquisition  of  lunacy  (Clay's  Dig.  302)  tB 
a  great  instrument  of  tyranny.  The  sheriff,  by  virtue  of  his  ofiE^ce, 
is  general  administrator  and  general  guardian,  when  no  one  else 
can  give  bond.  The  sheriff  summons  the  jury,  presides  as  judge 
over  the  inquest,  and  after  the  verdict  of  lunacy,  is  appointed 
guardian  of  the  person  and  property  of  the  adjudged  lunatic  No 
Turkish  bashaw  is  possessed  of  such  unlimited  power  as  is  here 
given  to  the  sheriff.  Rank  offences,  which  "  cry  to  heaven,"  have 
been  perpetrated  under  this  law  in  AJabama  during  the  last  five 
years. 
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We  pretend  not  to  have  gone  to  the  depth,  or  even  to  have 
passed  through  the  statute  book,  for  the  purpose  of  marking  the 
exceptionable  statutes  of  Alabama.  We  have  not  even  mentioned 
the  redemption  law,  the  "  bloody  code  "  of  criminal  law,  which  is 
80  universally  despised  by  the  bar  and  the  people,  and  others 
which  are  equally  bad.  We  have  only  spoken  of  those  evils  which 
affect  property  principally,  which  are  most  frequently  met  with 
in  practice,  and  from  which  injury  oftenest  results.  We  mention 
them  as  instanpes  of  the  hasty  legislation  of  the  day,  of  legislating 
for  the  benefit  of  particular  individuals ;  as  another  proof  of  the  truth 
of  Curran's  remark,  that  "  laws  may  be  made  in  the  spirit  of  sound 
policy,  and  supported  by  superior  wisdom,  but  when  only  half 
considered,  and  their  provisions  half  enumerated,  they  become  the 
plague  of  government,  and  the  grave  of  principle." 

Alabama  is  young,  and  is  just  beginning  to  develop  its  resources^ 
both  physically  and  intellectually.  May  its  next  effort  be  to  do 
away  with  the  endless  variety,  the  minute  details,  and  contradic- 
tory requisitions  of  her  present  laws,  and  establish  in  their  place,  a 
eode  whose  distinguishing  trait  shall  be  simplicity^  that  other  name 
for  trvHu 


Utcmt  ^^Umruon  ^wsAmB. 


GrcuU  Court  of  the  United  States^  MassachmeUs^  November ^  1844, 

at  Boston. 

Untfbd  States  v.  Catherinb  Hewson. 

Trial  for  murder.  The  prisoner  was  indicted  for  the  murder  of  her  child,  by 
throwing  it  overboard  from  a  steamboat.  It  was  in  eyidence,  that  she  had  the 
child  on  board,  alive,  that  some  minutes  afterwards  the  child  was  missing, 
that  she  confessed  that  she  threw  it  overboard,  bat  said  that  it  died  in  a  fit, 
using  language  indicating  an  unsound  mind.  It  also  appeared,  from  the  evi- 
dence of  several  physicians,  that  the  prisoner  had  been  subject  to  the  disease 
called  poerperal  fever,  and  that  the  tendency  of  that  disease  was  to  produce  tem- 
porary alienation  of  mind  and  derangement  of  the  natural  afiections.  The  court 
instructed  the  jury  that  the  burden  of  proof  was  on  the  government,  to  make 
oat  that  the  child  was  alive  when  thrown  overboard,  and  that,  taking  into  con- 
sideration the  doubt  upon  that  pdint,  and  the  evident  unsoundness  of  the  prison** 
er's  mind,  the  jury  ought  to  bring  in  a  verdict  of  aoqtiittal.  Veidiet  accordingly, 
^OL.  VII.  —  NO,  vin.  46 
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Where  the  secretary  of  a  steamboat  corporation  was  employed  only  for  the  par- 
pose  of  attending  to  the  custom-house  business  of  the  steamboat,  it  was  held 
that  he  was  the  secretary  of  the  corporation,  and  as  such  competent  to  take  out 
the  enrolment  of  the  vessel  within  the  intent  and  meaning  of  the  act  of 
congress. 

An  enrolment  will  be  presumed  to  have  been  legally  taken  out,  until  the  contrary 
is  shown  ;  nor  is  it  necessary  to  prove,  affirmatively,  that  all  the  individual  mem- 
bers of  the  corporation  owning  the  vessel  are  American  citizens. 

It  is  the  practice  in  this  court,  on  a  capital  trial,  to  ask  each  juror,  before  he  is 
sworn  in  chief,  whether  he  has  any  conscientious  scruples  as  to  finding  a  ver- 
dict of  guilty  in  a  capital  case. 

The  right  of  peremptory  challenge  is  limited  to  twenty. 


MuRDER.^ — The  indictment  contained  two  counts,  the  first  charging 
the  prisoner  with  the  murder  of  her  child  (a  female  infant)  on  board 
the  steamer  Massachusetts,  on  the  passage  between  New  York  and 
Boston,  on  the  night  of  July  30,  by  throwing  it  overboard ;  the 
second  charging  the  prisoner  with  the  murder  of  a  child,  (not  alleg- 
ing it  to  have  been  her  own.)  At  the  commencement  of  the  trial, 
the  counsel  for  the  prisoner  claimed  the  right  of  peremptorily  chal- 
lenging thirty-five  jurors,  but  the  court  ruled  that  the  right  was  lim- 
ited to  twenty.  The  district  attorney  suggested  that  each  juror, 
before  being  sworn  in  chief,  should  be  asked  whether  he  had  any 
conscientious  scruples  as  to  finding  a  verdict  of  guilty  in  a  capital 
case.  Story  J.  said  this  had  been  the  practice  in  this  court  for  the 
last  twenty-five  years,  ever  since  the  escape  of  two  of  the  most  atro- 
cious men  he  ever  knew  in  Rhode  Island,  through  the  scruples  of  two 
jurymen.  Accordingly,  as  each  juror  was  called,  the  question  pro- 
posed was  asked  by  the  district  attorney.  Three  jurors  declined 
being  sworn,  from  conscientious  scruples,  and  were  set  aside  by  the 
court.  The  prisoner  challengecl  nineteen  j  urors  peremptorily.  The 
evidence  in  the  case  was  substantially  as  follows  : 

Captain  Joseph  Oomstock.  The  steamer  Massachusetts,  in  July 
last,  was  in  the  employ  of  the  New  Jersey  Steam  Navigation  Com- 
pany. She  was  plying  from  New  York  to  Stonington,  across  the 
Sound.  I  do  not  remember  having  ever  seen  the  prisoner  at  the 
bar,  before  the  present  time.  On  the  evening  of  July  30,  I  was 
called  about  12  o'clock  at  night,  by  the  second  mate,  and  told  by 
him  that  there  was  a  child  missing,  and  that  it  had  probably  been 
thrown  overboard.  We  were  then  nearly  opposite  the  moulh  of  the 
Connecticut  river,  and  oflFSaybrook.  This  was  about  two  hours  be- 
fore we  arrived  at  Stonington.  I  do  not  recollect  the  weather.  I 
was  then  above,  in  the  wheel-house.  I  went  below  to  inquire  into  the 
facts,  and  was  shown  a  woman,  who,  they  said,  had  had  a  child,  which 
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codd  not  be  found.  I  do  not  remember  the  number  of  deck  pas- 
sengers. There  were  a  considerable  number  ;  I  should  think  not 
less  than  twenty-five.  The  deck  passengers  remain,  during  night, 
in  the  forward  part  of  the  main  deck.  They  are  not  allowed  to  go 
aft,  or  on  the  upper  deck,  or  in  the  cabins.  They  are  obliged  to 
remain  in  a  space  ninety  feet  by  twenty-eight  or  thirty,  under  cover. 
Large  doors  lead  to  the  forward  part  of  the  deck,  which  part  is  not 
under  cover.  The  latter  is  fifty-eight  feet  by  thirty-three,  thirty- 
four  or  thirty-five.  The  bulk-head  goes  to  the  bows  of  the  boat. 
This  is  taken  up  with  freight,  cattle,  horses,  &c.,  if  there  are  any, 
chains,  anchors,  and  various  lines,  ropes  and  other  articles.  The 
bulwarks  of  the  open  part  are  four  feet  high.  I  was  shown  a  wo- 
man sitting  jdown,  covered  with  a  cloak.  I  ^ked  her  if  she  had 
had,  or  then  had,  a  child.  After  various  inquiries,  to  .which  for 
some  moments  she  inade  no  reply,  she  said  that  she  had  had  a 
chid,  but  tad  eat  it  up.  I  set  her  in  a  private  room,  near  by,  with  a 
man  to  watch  her.  Some  moments  before  we  arrived  at  Stoning- 
ton,  the  woman  sent  for  me,  and  said  she  had  made  away  with  her 
child  by  throwing  it  into  the  sea.  At  the  same  time  she  stated  that 
it  was  a  poor  weakly  child,  subject  to  fits,  and  she  was  a  poor  des- 
titute woman,  unable  to  take  care  of  it.  That  was  all  that  was 
said,  except  that  I  put  her  in  charge  of  a  man  and  woman,  who 
«eemed  to  have  son^e  charge  of  her,  the  woman  having  previously 
tended  her  child,  and  who  said  they  would  have  her  arrested  on  ar- 
rival at  Boston  or  Lowell.  I  do  not  know  that  that  woman  was  or 
^vas  not  the  prisoner  at  the  bar.  I  cannot  identify  her  as  any  per- 
son that  I  have  seen  before.  A  thorough  search  was  made  for  the 
child  at  the  time.  (By  Story  J.)  The  Sound  is  about  nine  miles 
wide  in  that  place.  We  were  fiv^  miles  from  one  shore  and  four 
from  the  other,  when  I  first  received  the  information.  The  infor- 
mation was  given  very  shortly  after  the  child  was  missing. 

Cross-examined.  At  that  time  I  had  some  conversation  with  the 
passengers.  I  might  have  said  that  the  vvoman  wa^  insane,  out  of 
her  head,  or  in  liquor,  and  probably  did.  I  cannot  say,  positively, 
what  I  did  say.  My  impression  at  the  time  was  that  she  was  out 
of  her  head.  I  stated  other  reasons  that  might  have  influenced  her. 
I  supposed  she  was  in  liquor  until  I  examined  her ;  but  after  ex- 
^ining  her,  I  did  not  think  so.  She  was  confined  nearly  two 
hours.  I  confined  her  because  many  people  were  crowding  around 
her,  and  there  was  great  excitement  manifested  about  the  case, 
^ong  those  on  board.  My  object  was  to  protect  her  from  harm  or 
annoyance.  It  was  not  a  bad  night.  I  think  it  did  not  rain.  I  do 
not  know  who  instituted  this  prosecution.    I  did  not  advise  those 
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people  to  do  it,  who  appeared  to  have  the  care  of  her.  I  probably 
should,  if  those  people  had  not  taken  her  under  their  charge.  Dar- 
win F.  Rockwell  is  the  permanent  secretary  of  the  corporation  in 
New  Jersey,  and  was  at  that  time.  They  have  a  secretary  in  New 
York.  Rockwell  lives  in  Jersey  city.  I  think  his  only  business  re- 
lates to  custom-bouse  papers.  I  think  he  has  no  books  or  papers, 
except  those  relating  to  custom-house  business. 

Direct  resumed.  The  nature  of  the  act,  as  being  done  by  a  mo- 
ther to  her  child,  led  me  to  suppose  that  she  was  in  liquor  or  insane. 
I  saw  nothing  else  except  her  saying  she  had  eat  the  child,  to  in- 
duce me  to  suppose  so.  I  made  the  observation  while  I  was  talk- 
ing with  her.  I  noticed  nothing  else  showing  alienation  of  mind  or 
insatiity.     I  do  not  personally  know  the  extent  of  RockwelPs  doty. 

Captain  William  Comstock  was  then  sworn,  and  testified  as  fol- 
lows :  I  reside  in  New  Jersey.  I  am  agent  in  Providence  of  the  New 
Jersey  Steam  Navigation  Company.  This  boat  is  owned  by  and 
was  built  for  that  company. 

Cross-examined.  I  am  general  agent  at  Stonington  for  this  end 
of  the  line. 

James  Simpson.  I  was  a  passenger  together  with  Catherine  Hew- 
son,  the  prisoner  at  the  bar,  on  the  night  referred  to.  I  passed  the 
night  on  the  forward  deck,  under  cover.  I  was  a  deck  passenger. 
It  was  dark  that  night,  and  I  could  not  identify  her  face.  I  sew  her 
next  morning,  and  the  prisoner  is  theperson.  We  were  sitting  two 
or  three  yards  apart.  My  wife  was  with  me.  My  wife  sailed  for 
England  October  8.  I  saw  a  woman  sitting  on  a  trunk  ;  she  had  a 
child  ;  the  child  appeared  cross.  I  saw  her  take  some  clothing  from 
the  child  and  put  it  into  the  trunk,  and  take  some  from  the  trunk  and 
put  it  on  the  child.  I  think  it  was  under  clothing.  I  saw  the  child 
myself.  I  heard  it  cry.  It  appeared  about  a  month  or  six  weeks 
old,  from  the  size  of  it.  After  that,  she  walked  up  and  down  the 
deck,  trying  to  pacify  the  child.  She  had  it  on  her  lap.  I  could 
not  say  whether  she  was  nursing  the  child  or  not.  I  had  no  con- 
versation with  her  before  or  afterwards.  She  walked  up  and  down 
for  a  few  minutes.  This  was  in  the  dead  of  the  night.  She  then 
either  went  out  of  my  presence,  or  I  went  out  of  her's,  I  don't  know 
which.  I  think  I  went  aft,  towards  the  engine.  I  was  walking 
about.  I  did  not  at  that  time  go  forward.  I  next  saw  her,  about 
a  quarter  of  an  hour  after.  She  still  had  the  child.  She  was  in 
about  the  same  place  as  before.  I  think  the  child  was  peaceable 
then.  I  think  we  were  both  walking  up  and  down  for  some  time. 
She  was  afterwards  out  of  my  presence  for  some  time.  I  heard  t 
rumor  that  she  had  thrown  her  child  overboard.    I  saw  her,  bat  did 
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not  hear  her  say  anything  to  me.  To  others  she  said  it  was  none 
of  their  business.  She  had  not  then  her  child  with  her.  I  did  not  hear 
any  one  ask  her  questions,  nor  hear  her  say  anything  to  anybody. 
I  saw  the  captain  asking  her  questions,  but  did  not  hear  what  they 
said.  I  saw  the  woman  in  the  morning,  sitting  on  the  opposite  side 
of  the  steamboat  to  me.  When  the  rumor  went  that  the  child  was 
thrown  overboard,  I  went  up  to  her,  and  saw  the  woman.  It  was 
the  same  woman  that  I  saw  the  next  morning,  after  daylight.  I 
recollect  now  that  I  was  in  another  steamboat  when  I  saw  her 
next  morning.  I  was  crossing  in  the  ferryboat  in  the  morning. 
That  woman  that  I  saw  in  the  morning  is  the  prisoner.  I  do  not 
recollect  that  I  saw  any  horses  on  board  the  steamboat  that  night. 
I  did  not  hear  the  woman  herself  say  "It  is  none  of  your  business." 

Cross-examined.  I  rather  supposed,  at  the  time  that  she  had  the 
child  in  her  lap,  that  she  was  nursing  it.  In  the  ferryboat  in  the 
morning  she  was  sitting  by  herself.  I  should  think,  from  the  child's 
crying,  that  it  was  well.  It  cried  strong.  I  could  see  the  child's 
face.  It  looked  healthy  enough  from  where  I  was  sitting.  I  think 
the  clothing  taken  from  the  trunk  was  a  diaper.    - 

James  Gay.  I  live  in  Boston.  I  belong  to  Harnden's  Express.  I 
was  on  board  the  steamboat  Massachusetts  on  the  night  of  the  30th 
of  July  last.  I  did  not  see  the  woman  at  night,  I  saw  her  the  next 
morning.  The  prisoner  is  the  same  woman.  I  saw  her  on  board 
the  steamboat  Massachusetts,  and  in  the  ferryboat.  She  was  in  a 
different  car  on  the  railroad  track.  I- had  no  conversation  with 
her.  The  baggage  was  on  the  forward  part  of  the  main  deck.  I 
believe  there  were  horses  on  board.  I  would  not  swear  positively 
that  there  were.     We.  arrived  about  2  o'clock  at  Stonington. 

Cross-examined,  We  carry  horses  so  frequently,  that  I  cannot 
recollect  positively  respecting  that  time.  I  think  I  saw  horses  there, 
but  am  uot  positive  enough  to  swear  to  it. 

Patrick  Carigan.  I  am  a  catholic.  (Story  J.  remarked,  that 
some  four  or  five  years  ago,  a  witness  was  brought  on  to  testify, 
who  was  a  catholic,  and  a  Bible  was  sent  for,  which  should  be  cer- 
tified by  the  bishop  to  be  a  correct  version,  according  to  the 
doctrine  of  the  catholic  church.  The  bishop  said,  that  an  oath  on 
a  protestant  Bible  was  equally  binding,  or  indeed  an  oath  taken  in 
any  other  way.  He  gave,  however,  his  certificate  in  writing,  that 
the  copy  produced  was  the  version  used  in  the  catholic  church,  and 
the  witness  was  sworn  thereon.  In  the  present  case,  the  witness 
was  sworn  in  the  usual  way,  neither  counsel  making  any  objection.) 
I  consider  an  oath  administered  in  the  usual  form,  equally  binding 
with  an  oath  upon  the  Bible.     I  was  on  board  the  steamboat  Mas* 
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sacbusetts  on  thfe  same  passage  with  the  prisoner.  I  Baw  her  along 
side  of  the  same  steamboat  in  New  York.  This  was  about  five 
o'clock,  the  day  I  went  on  board.  I  don't  know  whether  she  had  a 
child  or  not.  She  appeared  to  have  something  in  her  arms.  I  had 
no  conversation  with  her  then.  I  saw  her  next,  some  time  in  the 
night.  I  don't  know  whether  she  had  a  child  with  her  or  not.  I 
saw  her  have  a  child  in  her  arms,  and  heard  the  child.  She  had  on 
a  big  cloak.  The  child  was  crying.  I  spoke  to  her  before  I  heard 
the  child.  She  asked  me  how  far  it  was  before  we  got  into  the 
cars.  I  told  her  I  did'nt  know  exactly.  I  asked  her  next  why  she 
was  sitting  out  there  alone.  She  was  sitting  outside,  on  the  part  of 
the  deck  which  was  not  under  cover,  by  herself.  I  asked  her  why 
she  did'nt  come  in.  The  weather  was  fair — cold,  but  not  very  cold. 
She  said  she  was'nt  cold.  I  neither  saw  nor  heard  the  child  at 
that  time.  She  asked  me  if  I  was  going  to  Boston ;  I  told  her  yes ; 
that  I  had  Uved  in  this  country  four  or  five  years.  She  asked  what 
kind  of  a  place  it  was  about  serving  girls.  I  told  her  the  price  was 
from  a  dollar  up^  I  asked  her  if  she  had  any  friends  there.  She 
said  her  husband  was  in  Boston  for  four  or  five  years.  I  asked  her 
in  what  street  did  he  live.  She  named  some  place  that  I  did'nt 
know  anything  about.  I  asked  what  did  he  do.  She  said  he  work- 
ed along  shore.  Then  I  asked  her  how  long  since  she  left  Ireland. 
She  said  she  was  in  Ireland  ten  weeks  ago.  At  this  time  I  beard 
the  child  cry.  Says  I,  "  what !  have  you  got  a  baby  ?"  "  It's  none 
of  your  danm  business,"  says  she.  I  then  moved  away  from  her. 
She  got  mad.  I  saw  two  or  three  women  coming  towards  her,  and 
they  came  and  asked  her  to  go  inside.  A  little  while  after,  she  did 
come  in.  She  sat  down  on  a  trunk,  pulled  her  cloak  around  her, 
and  gave  the  child  the  breast.  I  saw  her  nurse  the  child.  The 
child  was  crying  all  the  time,  and  a  woman  alongside  of  her  said 
she  would  take  the  child  ;  she  did  so,  and  gave  it  her  breast.  The 
prisoner  then  took  off  her  hat  and  cloak,  and  fixed  up  her  hair.  This 
woman  that  gave  her  the  breast  said  she  took  hold  as  good  as  her 
own  child,  that  was  five  or  six  months  old.  The  prisoner  said,  be- 
fore the  woman  took  the  child,  that  it  had  fits.  The  people  gath- 
ered round.  Some  said  it  looked  sick.  The  woman  gave  her 
back  the  child,  after  nursing  it.  It  began  to  cry  again  soon  after. 
One  woman  said  she  had  one  which  was  sick,  jusit  like  this  one,  and 
that  it  took  the  breast  a  little  while  before  it  died.  The  prisoner 
walked  about  with  the  child,  and  walked  up  among  the  baggage. 
After  a  while,  I  don't  know  how  long,  she  walked  out  fonii-ard. 
She  stopped  out  there  about  twenty  or  thirty  minutes.  I  was  then 
outside  of  the  sheltered  part  of  the  deck.     A  parcel  of  us  gathered 
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ap  to  see  what  she  was  out  there  for,  where  there  were  horses  and 
such  things.  She  had  the  child  after  she  went  out.  We  remained 
inside  of  the  baggage  cars,  between  the  cars  and  the  uncovered 
place,  and  remained  there  till  she  came  back.  She  went  out  for- 
ward as  far  as  she  could  go  out.  There  were  horses  there.  When 
she  came  from  forward,  a  woman  asked  her  to  let  her  see  her 
child.  She  said  it  was  sleeping,  and  she  did  not  know  why  every 
one  made  themselves  so  uneasy  and  sick  about  her  child.  She 
had  her  arms  in  the  same  way  as  when  s)\e  carried  the  child  out. 
She  can^e  in,  and  we  insisted  that  we  should  see  the  child.  She 
said  she  had  given  it  to  a  woman,  a  friend  of  hers,  down  in  the 
cabin.  There  was  no  woman  down  there.  I  did  not  see,  but 
others  went  down  to  see.  She  had  not  the  child  there.  They 
opened  her  cloak,  and  pulled  her  hands  apart,  and  everything.  A 
number  of  women  came  and  inquired  about  the  child.  She  was 
mad,  and  would  hardly  give  any  answer^  and  what  she  did  was 
not  very  civil.  Then  the  qaptaincame  round  and  asked  her.  She 
made  no  answer,  until  he  had  asked  a  good  many  times.  The 
captain  asked  her,  did  she  stow  it  away  anywhere.  She  made  no 
answer.  He  then  searched,  and  found  nothing.  He  cameba  ck 
and  shook  her  by  the  shoulder,  and  asked  her  what  she  had  done 
with  the  child.  Says  she,  "  I  eat  it.'*  He  then  walked  away  from 
her,  and  said  he  would  have  her  secured.  She  then  got  up,  and 
said  the  child  died. in  a  fit,  and  that  she  hove  it  overboard.  Some 
one  told  the  captain  that  she  would  throw  herself  overboard.  She 
kept  moving  about,  back  and  forth,  as  if  she  meant  to  go  over- 
board. One  of  the  men  kept  by  the  side  of  her  to  take  care  of 
her.  This  was  in  the  night  time.  Some  one  said  it  was  between 
nine  and  ten.  One  of  the  captain's  men  said  it  was  between  ten 
and  eleven.  She  was  then  put  into  the  cars.  There  was  no 
moonshine,  but  there  was  a  lantern  near  where  she  sat.  I  heard 
her  tell  some  folks  that  the  child  was  three  weeks  old,  and  tell 
others  that  it  was  only  eleven  days  old. 

Cross-examined.  I  was  born  in  Ireland,  in  the  county  of  Line^ 
gal.  I  first  came  to  this  country  six  years  ago,  nearly  seven  years 
ago.  I  arrived  at  St.  John's.  I  have  lived  thirteen  months  at  the 
comer  of  Battery  and  Commercial  streets,  Boston.  I  lived  in 
Philadelphia  three  years.  I  worked  in  a  junk  store  in  Boston,  for 
Mr.  PhiUipe.  I  have  a  &mily.  When  I  took  passage  on  board 
the  steamboat  Massachusetts,  I  intended  to  go  to  Ireland.  I  did 
not  mtend  to  take  my  family,  nor  to  stop  long.  I  could  not  get  a 
chance  to  go.  I  saw. this  woman  walking  about  on  the  dock  some 
time  in  New  York.    I  saw  no  child  with  her.     She  kept  her  arms 
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out  with '  the  cloak  over  them.  I  do  not  know  how  long  it  was 
after  I  went  on  board  that  I  first  saw  her  again.  A  little  more 
than  two  hours  I  should  think.  I  went  on  board  a  little  after  five. 
I  first  saw  her  sitting  alone.  I  saw  her  a  good  while.  I  saw  her 
all  the  time  afterwards,  till  she  went  forwad.  Nothing  was  said 
about  going  to  see  what  she  was  doing  'out  there.  We  hearcji 
the  child  cry,  when  she  went  out,  and  did  not  hear  it  when  she 
came  back.  Before  she  came  back,  some  said  she  was  out  there  for 
no  good  purpose.  I  do  not  remember  whether  I  have  now  testified 
to  more  than  I  did  before  the  commissioner.  She  offered  the  child 
her  breast,  but  the  child  did  not  take  her  breast.  She  held  the 
child  to  her  breast  but  ^  few  minutes.  This  was  soon  after  she 
came  in.  She  went  out  soon  after  the  other  woman  gave  the  child 
the  breast.  I  do  not  think  she  treated  the  child  so  well  as  I  have 
seen  my  wife  treat  a  child.  I  did  not  testify  before  the  commis- 
sioner that  she  treated  the  child  kindly.  I  did  not  use  any  lan- 
guage improper  or  insulting  to  her.  I  do  not  know  who  told  the 
captain  about  her.  I  asked  no  person  to  look  at  the  woman.  I 
did  not  point  out  the  woman  to  any  one.  In  the  cars,  I  told  her 
she  would  be  put  in  the  state  prison.  She  appeared  not  like  other 
women  in  her  manner  and  the ,  use  of  her  tongue.  Since  I  have 
been  in  Boston,  I  have  been  doing  nothing  a  part  of  the  time,  and 
a  part  of  the  time  at  work  in  a  junk  store.  I  have  been  in  jail.  I 
cannot  tell  what  for.  I  was  in  the  cell  No.  21.  I  had  no  con- 
versation with  the  prisoner  there,  except  when  she  spoke  over 
from  her  celL  She  spoke  first.  She  kept  dancing  and  hollering. 
I  told  her,  only  once,  that  she  would  be  dancing  and  hollering  over 
South,  before  long.  I  told  her  I  would  do  all  I  could  against 
her.  I  did  not  say  I  would  swear  hell  against  her.  I  said 
I  would  do  all  I  knowed  against  her,  but  not  all  I  cotdd.  Her 
first  answer  when  she  came  in  from  the  forward  part  of  the 
boat  was,  that  the  child  wa^  asleep,  and  that  she  did  not  know 
why  they  should  be  so  uneasy  about  her  child.  I  so  stated  before 
the  commissioner.  I  think  so,  but  am  not  certain.  She  told  the 
captain  that  the  child  had  fits,  and  died  of  fits.  He  vras  near 
enough  to  hear  her.  She  got  up  and  told  him  so.  The  man 
who  had  charge  of  her  walked  with  her  back  and  forth.  I  can't 
say  how  long,  or  how  many  hours.     It  was  not  one  hour. 

Direct  resumed.  The  woman  and  the  darkies  who  were  in  jail 
kept  hollering  to  me,  which  made  me  say  what  I  did  to  her  at  that 
time. 

Captain  Comstock^  recalled.  I  directed  the  woman  to  be  put 
into  a  little  rooniy  or  9  kind  of  gangway  between  two  rooms,  not 
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more  than  fcur  feet  square,  where  there  was  a  chair  for  her  to  sit 
down.  This  was  immediately  after  I  examined  her,  as  I  before 
stated.  I  did  not  know  that  she  walked  about,  afterwards,  at  all. 
I  directed  a  man  to  stand  at  the  door,  and  keep  watch  of  her,  and 
let  no  one  speak  with  her.  I  supposed  my  directions  were  com- 
plied with.     I  will  not  swear  that  she  did  not  walk  about. 

Derastus  Clapp.  I  ani  a  constable  in  the  city  of  Boston.  On 
the  30lh  of  July  last  I  was  at  the  Providence  depot  on  other  busi- 
ness. In  consequence  of  what  was  said  to  me  there,  I  took  the 
prisoner  into  custody.  The  prisoner  stood  npar  the  baggage  car, 
with  others.  She  had  a  ticket  for  her  baggage.  I  requested  the 
^g8ge-master  to  take  charge  of  her  baggage,  which  she  had 
pointed  out  to  me  as  hers.  She  inquired  if  it  would  be  safe.  I 
told  her  it  would.  I  then  requested  her  to  walk  with  me.  She 
(»me  with  me,  without  replying.  While  going  to  Charles  street, 
I  said  to  her,  "  How  came  you  to  be  so  foolish  as  to  throw  your 
child  overboard  ?  "  Her  answer  was,  "  It  was  dead,  sir."  I 
asked  her  how  it  came  dead.  She  said  it  had  fits.  In  another 
conversation  afterwards,  she  said  the  child  had  spasms.  I  told 
her  that  it  was  improper  to  throw  her  child  overboard  if  it  was 
dead,  without  letting  any  one  know  it.  She  said  that  she  had 
known  others  to  do  it ;  and  I  understood  her  to  say,  that  she  had 
known  others  to  do  it  on  her  passage  to  this  country,  when  their 
children  were  dead.  I  cannot  give  the  precise  words  of  this  an* 
swer.  I  asked  her  how  long  she  had  been  in  this  country.  She 
said  about  a  fortnight;  and  that  she  came  in  a  vessel  to  New 
York ;  that  she  belonged  iq.  Ireland,  in  the  county  of  Cork.  -She 
said  that  her  husband  had  been  from  Ireland  about  nine  months ; 
and  that  he  had  sent  for  her  to  come  to  this  country.  I  asked  her 
where  she  was  going.  She  said  she  was  going  to  Mobile  to  find  her 
husband.  I  informed  her  that  she  had  come  two  hundred  miles  out 
of  her  way.  I  inquired  of  her  whether  the  child  was  male  or 
female.  She  said  it  was  a  fenjale,  and  that'  it  was  born  on  the 
passage,  about  three  weeks  previous.  She  stated  that  she  had  no 
acquaintances  or  friends  that  she  knew  of  in  this  part  of  the  coun- 
try. That  is  all  that  I  recollect.  My  reason  for  asking  her  these 
questions  was,  that  I  arrested  her  without  a  warrant.  She  said  that 
h«r  husband's  name  was  John,  with  the  same  name  which  she 
gave  as  her  own,  and  that  he  was  a  laborer.  I  have  not  seen 
ber  since,  till  I  saw  her  on  the  examination  before  the  commis- 
sioner. 

Crosg-examined.  I  think  three  or  foui  persons  spoke  to  pie  at 
once  to  make  the  arrest.    Several  persons  pointed  her  out  to  me. 
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I  think,  as  we  went  across  the  Common,  that  she  said  she  felt  weak 
and  faint.  I  think  she  sat  down  on  one  of  the  benches.  When  she 
said  the  child  had  spasms,  she  said  it  had  them  a  great  deal  of 
the  time,  or  frequently.  She  made  no  complaint  about  my  taking 
her  into  custody.     I  thought  she  appeared  stupid  or  indifferent. 

Before  opening  for  the  defence,  the  counsel  for  the  prisoner 
stated  the  point  which  they  should  take  respecting  the  jurisdiction 
of  the  court.  It  was  argued  that  the  national  character  of  the 
vessel  must  be  made  out.  A  competent  enrolment  was  necessary, 
to  make  out  the  national  character  of  the  vessel.  The  acting 
secretary  was  not  competent  to  take  out  the  enrolment,  as  he  had 
since  continued  to  be  secretary  only  for  the  purpose  of  taking  out 
custom-house  papers.  The  counsel  referred  to  Hosea  v.  Bu- 
chanan,  (16  Peters,  215).  The  point  taken  by  the  counsel 
respecting  the  ownership  of  the  vessel  was  this.  It  does  not  ap- 
pear, aflSrmatively,  from  the  evidence,  that  the  individual  corpo- 
rators are  American  citizens.  The  corporation  is  one  acting  under 
an  act  of  the  state  of  New  Jersey. 

On  these  points  the  court  ruled  against  the  defendant,  and  said 
that  it  would  be  presumed  that  the  enrolment  was  legally  taken  out 
until  the  contrary  was  shown. 

/.  P.  Pvtnam  opened  for  the  defence,  and  after  dwelling  upon 
the  danger  of  trusting  to  circumstantial  evidence,  the  necessity  of 
caution  in  receiving  confessions  as  evidence  against  the  prisoner, 
and  the  principle  that  the  confessions,  if  introduced  by  the  counsel 
for  the  prosecution,  must  be  all  taken  to  be  true,  unless  contra- 
dicted by  other  evidence,  and  incompatible  therewith,  stated  that  the 
ground  of  defence  would  be,  that  the  child  had  been  previously 
unwell,  that  it  died  of  sickness,  and  was  by  the  mother  committed 
to  the  waters  of  the  Sound,  and  that  the  mother  was  laboring  at 
the  time  under  a  partial  aberration  of  mind. 

Dr.  Horatio  Stotie.  I  reside  in  New  York  city.  I  am  a  phy- 
sician. I  saw  the  prisoner  prt  the  20th  of  July  last.  I  wqs  called 
to  see  her  professionally  in  the  afternoon  of  that  day.  I  went  to 
the  house,  in  Washington  street.  New  York,  at  the  house  of  Mr. 
Nixon.  I  found  she  had  been  delivered  of  a  child,  and,  as  I  was 
told,  about  an  hour  before  I  arrived.  I  found  her  laboring  under 
strong  symptoms  of  fever,  and  nervous  agitation ;  her  pulse  small 
and  quick,  throbbing  of  the  temporal  arteries,  tongue  thick  and 
coated,  tenderness,  on  pressure,  of  th^  abdomen,  and  distention  of 
the  abdomen.  The  symptoms  were  those  which  precede  puer- 
peral fever.      The  placenta  had  partly  passed  away,  and  a  portion 
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remained  in  the  vagina.  There  was  a  diseased  state  of  the 
uterus,  and  the  placenta  was  also  in  a  diseased  state,  the  conse- 
quence of  which  would  be  imperfect  nutrition  to  the  child.  The 
room  was  a  small  one,  with  but  one  small  window,  in  which  were 
two  beds,  and  a  quantity  of  clothes  and  baggage.  She  was  lying  on 
a  poor  apology  for  a  bed,  composed  partly  of  her  own  trunk  and 
clothing.  I  could  obtain  but  httle  information  from  her.  I  could 
with  diflSculty  obtain  any  reply  to  my  questions.  She  was  suf- 
fering much  from  pain.  There  was  apparent  congestion  about 
the  brain.  The  child  appeared  weak  and  shrivelled,  much  less 
vigorous  than  children  usually  are.  I  think  I  visited  her  only 
twice.  I  visited  her  the  second  time  about  sixteen  hours  after  the 
first  visit.  The  symptoms  of  the  mother  were  nearly  the  same, 
but  rather  aggravated.  It  was  stated  that  the  dispensary  physician 
had  been  spoken  to,  and  would  attend  to  her,  and  that  she  would 
be  unable  to  pay  any  fee  for  medical  attendance.  The  accommo- 
dations were  very  bad,  the  air  very  close  and  warm,  and  the  room 
filled  with  the  unpleasant  odor  of  foul  clothing.  The  people  there 
appeared  to  be  attending  her  as  well  as  they  could.  Puerperal 
mania  is  a  frequent  attendant  of  puerperal  fever.  It  usually  de- 
ranges or  destroys  the  moral  sense  or  natural  feelings.  It  some- 
times comes  pn  three  or  four  days,  and  sometimes  a  fortnight  after 
the  birth  of  the  child.  It  sometimes  comes  on  suddenly.  It  is 
Bot  uniform,  in  its  appearance  or  duration.  It  may  disappear 
within  twenty-four  hours  after  its  coming  on.  Some  of  the  symp- 
toms are  like  those  of  other  kinds  of  mania,  such  as  reasoning  from 
wrong  premises.  Other  symptoms  are  perversions  of  the  moral 
sense  and  the  natural  feelings.  A  mother  who  had  a  tender  heart, 
and  an  affection  for  her  child,  would,  immediately  after  the  appear- 
ance of  the  mania,  deny  the  child  to  be  hers,  wish  it  to  be  dead,  or 
perhaps  try  to  kill  it ;  but  on  the  disappearance  of  the  symptoms, 
she  would  caress  it  with  fondness.  Such  cases  have  come  under 
my  own  practice,  and  are  also  laid  down  by  distinguished  physi- 
cians. There  was  some  discharge  from  the  eyes  of  the  child. 
They  were  evidently  diseased. 

Cross-examined.  Puerperal  mania  differs  from  other  species  of 
mania  in  being  temporary  and  niore  uncertain.  I  think  it  produces 
a  temporary  congestion  of  the  brain,  but  not  organic  disturbance. 
The  mania  tends  more  to  disturb  the  moral  sentiments  than  the 
intellect.  It  would  be  likely  to  recur  after  an  interval  of  ten  days. 
I  observed  no  specific  disease  in  the  child,  which  would  show  a 
complaint  inherited  from  the  mother. 

Hr.  Thomas  M.  Cocke.    I  reside  in  New  York.     I  am  a  physi- 
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cian  there.  I  am  connected  with  the  lying-in  hospital.  I  was 
called  last  summer  to  see  a  woman  at  Mr.  Nixon's,  Washing- 
ton street,  New  York.  I  went  at  the  request  of  some  one.  I 
went  up  stairs  and  saw  a  woman  lying  on  her  back  with  her 
eyes  closed.  I  could  get  no  reply  from  her.  Her  eyes  were 
closed,  pulse  accelerated,  tongue  coaled.  The  symptoms  threat- 
ened puerperal  fever.  The  room  was  small,  confined,  littered 
with  bedding  and  other  articles.  The  child  was  wrapped  up,  and 
had  pueral  ophthalmy,  a  species  of  sore  eyes  peculiar  to  infants. 
I  do  not  recollect  to  have  seen  that  woman  afterwards.  I  directed 
that  she  should  be  removed  to  the  almshouse,  and  gave  a  certificate 
for  that  pwpose.  Such  certificates  may  be  given  by  any  physi- 
cian, and  they  are  submitted  to  the  commissioner  of  the  almshouse. 
Puerperal  mania  is  a  very  common  attendant  of  puerperal  fever. 
There  are  two  forms  of  puerperal  mania ;  one  is  temporary,  and 
soon  passes  off;  the  other,  usually,  is  developed  two  or  three 
days  after,  and  sometimes  later.  Diseased  placenta  would  occa- 
sion  a  child  to  show  the  effect  of  imperfect  nutrition.  The  skin 
would  be  shrivelled.  Improper  nutrition  to  infants  tends  to  occa- 
sion convulsions. 

Cross-examined.  Puerperal  mania  may  assume  any  form  which 
other  mania  does  ;  I  do  not  think  that  it  has  any  symptoms  pecu- 
liar to  itself.  Nursing  by  a  woman  who  has  a  child  some  months 
older,  usually  occasions  convulsions.  This  is  an  established  prin- 
ciple. I  would  not  allow  a  woman  with  older  milk  to  nurse  a 
young  child  in  any  case  where  I  had  anything  depending  upon  it 
A  child  dying  in  convulsions  does  not  usually  make  any  noise. 

Abraham  Nixon.  I  live  in  152  Washington  street.  New  York. 
I  recognize  the  prisoner  as  a  woman  who  was  at  my  hpuse  last 
July.  I  called  Dr.  Stone  to  see  her.  I  found  her  at  a  store  in 
Washington  street,  near  the  Troy  steamboat  landing.  A  stranger 
called  at  my  house,  and  directed  me  to  her  as  a  person  who  wanted 
to  get  boarded.  I  took  her  to  my  house.  She  remained  from  a 
week  to  ten  days.  The  child  was  born  at  my  house.  Myself  and 
wife,  another  person  and  his  wife,  and  this  woman  occupied  one 
room.  A  second  doctor  called  afterwards.  She  went  from  my 
house  on  board  the  steamboat  Massachusetts.  The  stranger  who 
called  at  my  house  wished  me  to  go  to  the  store  to  find  the  wo- 
man. 

Cross-examined.  The  man  who  came  to  me  told  me  the  woman 
came  in  the  Troy  boat.  He  did  not  tell  her  name.  I  did  not 
know  him.     He  said  he  knew  me. 

Dr.  O.  W.  Holmes.   I  am  a  physician  of  this  city.  Children  a  short 
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lime  after  birth  are  frequently  siilljeet  to  convulsiond.  The  nine  days 
disease  received  that  name  at  the  time  of  a  general  epidemic  in  Dub- 
lin hospital,  which  carried  off  a  great  number  of  infants.  Want  of 
air,  want  of  care,  want  of  cleanliness,  are  among  the  causes.  Young 
children  are  more  subject  to  the  disease  than  older  children.  Ex- 
perienced persons  cannot  tell,  from  the  appearance  of  a  child,  as  to 
its  robustness  at  birth,  whether  it  would  be  subject  to  convulsions. 
Inward  fits  is  a  term  frequently  used  by  uneducated  or  less  discrim- 
inating persons.  It  is  frequent  among  the  Irish.  The  term  is  by 
them  applied  to  different  kinds  of  convulsions.  There  is  a  form  of 
fits  which  appears  to  be  characterized  by  spasms  of  the  heart.  It  id 
sometimes  followed  by  complete  recovery,  sometimes  by  death. 
Some  internal  malformations  occasionally  prove  fatal  to  children, 
at  the  end  of  several  days  after  birth.  Among  these  are  obstructions 
in  different  parts  of  the  alimentary  canal.  These  would  not  be 
likely  to  cause  sudden  death.  Other  internal  malformations  might, 
and  might  not  be  attended  with  convulsions.  There  are  cases 
where  children  lie  torpid,  in  a  state  resembling  death.  The  symp- 
toms of  puerperal  mania  vary  very  much,  from  violence  to  simple 
wandering.  This  form  of  maniii  may  take  all  the  symptoms  of  other 
mania.  It  lasts  sometimes,  but  rarely  through  life  —  sometimes  for 
weeks  and  months.  Still  more  rare  are  cases  lasting  for  about 
twenty-four  hours.  The  causes  of  this  mania  cannot  be  assigned 
with  any  certainly,  with  the  exception  of  pr^gnancy^  Nursing  by 
a  woman  with  an  older  child  would  not  usually  be  considered  dan- 
gerous.    There  exists  a  strong  prejudice  against  it,  however. 

Dr,  Walter  Channing.  Puerperal  fever  arises  from  a  great  va- 
riety of  causes,  such  as  inflammationof  the  bowels,  inflammation  of 
the  uterus,  and  other  kinds  of  excitement.  Dr.  Channing  described 
the  symptoms  and  course  of  this  fever  at  some  length.  The  woman 
is  apt  to  lose  her  interest  in  her  child,  and  is  absorbed  in  the  con- 
templation of  her  own  sufferings.  There  is  then  an  entire  absence 
of  maternal  feeling. 

Cross-examined.  I  cannot  say  that  the  existence  of  diseased  pla- 
centa in  the  mother,  would  naturally  occasion  convulsions  in  the 
child. 

At  this  stage  of  the  cause,  Mr.  Dexter,  upon  a  suggestion  of 
Story  J.,  proposed  to  the  prisoner's  counsel,  that  the  cause  should 
be  submitted  to  the  jury  without  argument,  upon  the  charge  of  the 
judge,  it  appearing,  from  the  nature  of  the  evidence  adduced  in 
behalf  of  the  defendant,  that  a  conviction  could  not  probably  be  had. 
To  this  proposition  the  prisoner's  counsel  assented.  All  the  wit- 
nesses on  tlyp  part  of  the  prisoner  were  not  examined. 
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Franklin  Dexter ^  District  Attorney,  for  the  prosecution. 
Charles  B.  Goodrich  and  John  P.  Putnam^  for  the  defence. 

Story  J.  in  his  charge  to  the  jury,  adverted  to  the  evident  facts, 
that  the  woman  was  not  in  her  right  mind,  and  that,  her  answer 
that  she  had  eat  her  child,  showed  that  her  reason  was  not  in  opera- 
tion for  any  useful  purpose.  He  also  commented  upon  the  absence 
of  any  motive  for  the  crime,  the  previous  sickness,  weakness,  fever, 
and  excitement  of  the  prisoner,  the  probability  that  her  mind  was 
diseased,  her  situation  among  the  deck  passengers  on  board  a  steam- 
boat, in  the  night,  poor,  destitute  and  friendless,  the  doubt  whether 
the  child  was  ngt  dead  before  it  was  thrown  overboard,  and  the  bur- 
den upon  the  government  to  make  out  the  case  beyond  a  reasona- 
ble doubt ;  and  intimated  very  decidedly  that  there  was  no  ground 
for  convicting  the  prisoner. 

The  jury,  without  leaving  their  seats,  rendered  a  verdict  of  not 
guilty. 


Circuit  Court  of  the   United  States,  Southern  t)istrict  of  New 
York,  June,  1844,  at  New  %rk. 

In  the  matter  of  John  A.  Barry. 

The  circuit  court  of  the  United  States  has  not  jurisdiction,  either  by  common 
law  or  by  statute,  of  a  petition  for  a  habeas  corpus j  in  order  to  take  &  child 
from  the  custody  of  the  mother,  and  deliver  it  to  the  father. 

If  such  jurisdiction  were  to  be  implied,  the  decision  of  the  court  of  errors  of  New 
York  supplies  the  rule  of  law,  which  the  circuit  court  for  the  southern  district 
of  New  York  would  consider  the  rule  of  decision  in  the  case. 

By  the  decision  of  the  court  of  errors  of  New  York,  the  father  is  not  entitled,  on 
the  case  made  by  this  petitioner^  to  take  the  child  out  of  the  custody  of  the 
mother. 

The  fact  that  the  petitioner  is  an  alien,  cannot  vary  his  rights  in  the  case,  but  he 
must  take  his  remedy  according  to  the  law  of  the  court,  without  regard  to  the 
law  of  his  allegiance. 

This  was  a  pejtition  to  the  circuit  court  for  a  writ  of  habeas  corpus 
ad  subjiciendum,  \o  be  directed  to  Mary  Mercein,  relict  of  the  late 
Thomas  R.  Mercein,  of  New  York  city,  and  to  Eliza  Anna  Barry, 
wife  of  the  petitioner,  directing  them  to  produce  the  body  of  Mary 
Mercein  Barry,  daughter  of  the  petitioner,  by  them  imprisoned  or 
detained.  The  petitioner  alleged,  that  he  was  a  resident  of  Nova 
Scotia,  and  had  never  been  naturalized  in  the  United  States;  that 
in  April,  1835,  he  married  his  present  wife,  the  daughter  of  the 
late  Thomas  R.  Mercein,  in  New  York ;  that  in  May,  1835,  he 
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went  to  Nova  Scotia  with  his  wife,  and  resided  there  about  a  year ; 
that  he  then  removed  to  New  York,  and  remained  until  April, 
1838 ;  that  he  then  returned  to  Nova  Scotia,  where  he  has  since 
continued  to  reside,  with  a  portion  of  his  family,  leaving  his  wife 
and  two  children  temporarily  with  her  father  ;  that  his  wife  after- 
wards refused  to  return  to  Nova  Scotia,  and  that  the  petitioner, 
after  some  fruitless  negotiation,  allowed  her  to  remain  with  her 
father,  and  retain  their  daughter,  Mary  Mercein,  until  May,  1839  ; 
that  then,  finding  it  vain  to  attempt  to  induce  her  to  return  to  his 
home,  he  formally  demanded  his  daughter,  but  his  demand  was 
not  complied  with  ;  that  his  daughter  is  now  in  the  seventh  year  of 
her  age  ;  that  Mercein  has  lately  deceased,  and  that  the  petition- 
er's wife  has  no  means  of  support  known  to  the  petitioner  ;  that 
she  resides  with,  and  is  harbored  by  her  mother,  Mary  Mercein  ; 
that  the  petitioner  is  able  comfortably  to  provide  for  the  support  of 
bis  daughter,  and  that  she  is  a  British  subject,  owing  allegiance  to 
the  crown  of  Great  Britain,  at  least  during  her  minority.  The 
petition  also  set  forth  many  other  matters  of  aggravation. 

This  subject  had  previously  undergone  a  searching  discussion, 
before  various  tribunals  of  the  state  of  New  York.  Two  of  the 
local  judges  and  the  chancellor  on  these  facts  allowed  a  writ,  but 
refused  to  award  the  custody  of  the  child  to  the  father.  (8  Page, 
49.)  The  supreme  court,  on  full  discussion,  adopted  a  different 
conclusion,  and  by  two  solemn  decisions,  adjudged  that  the  father, 
under  such  a  state  of  facts,  was  by  law,  eptitled  to  the  custody  of 
an  infant  child.  (25  Wend.  80;  3  Hill,  405;  3  Law  Reporter, 
315.)  These  judgments  of  the  supreme  court,  were  reviewed  on 
error,  in  the  court  of  errors,  and  both  reversed  by  that  tribunal. 
(25  Wendell,  106,  M.  S.  S.  Ap.  Session,  1844.)  The  supreme 
court  based  their  decisions  upon  the  doctrines  of  the  common  law, 
and  not  upon  the  terms  of  the  Revised  Statutes.  (2  R.  S.  466,  s. 
23.)  The  substance  of  the  enactment  is,  that  a  habeas  corpus 
shall  issue,  on  the  appHcation  of  any  person  (by  petition  signed  by 
himself,  or  another  in  his  behalf)  "  committed,  detained^  confined 
or  restrained  of  his  liberty,  for  any  criminal  or  supposed  criminal 
matter,  or  under  any  pretence  whatsoever.^^  (2  R.  S.  466,  s.  23, 
85.)  It  appears,  therefore,  to  have  been  decided  by  the  court  of 
errors,  that  the  keeping  of  an  infant  female  child,  under  seven 
years  of  age,  from  its  father  by  the  mother,  living  separate  from 
him,  and  who  has  it  in  her  nurture,  is  not,  in  the  judgment  of  the 
law,  a  detention  or  restraint  of  the  liberty  of  the  child,  and  that 
the  father  is  not,  by  writ  of  habeas  corpus,  entitled  to  have  such 
possession  of  the  mother  adjudged  illegal,  nor  have  the  custody 
of  the  child  awarded  to  him. 
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A  petition  was  presented  to  the  supreme  court  of  the  United 
States,  at  the  last  term,  substantially  the  same  with  the  present, 
and  was  supported  by  an  elaborate  argument  on  the  part  of  the 
petitioner.  tFpon  that  petition  the  court  observed,  "  it  is  the  case 
of  a  private  individual,  an  alien,  seeking  redress  for  a  supposed 
wrong,  done  him  by  another  private  individual,  a  citizen  of  New 
York,"  and  say,  "  it  is  plain  therefore  the  court  has  no  original 
jurisdiction  in  the  case,"  and  remark,  *•  without  therefore  entering 
into  the  merits  of  the  present  application,  we  are  compelled  by 
our  duty  to  dismiss  the  petition,  leaving  the  petitioner  to  seek  re- 
dress in  such  other  tribunals  of  the  United  States,  as  may  be 
enabled  to  grant  it.  If  the  petitioner  has  any  title  to  redress  in 
these  tribunals,  the  vacancy  in  the  office  of  judge  of  this  court 
assigned  to  that  circuit  and  district,  [southern  district  of  N.  Y.] 
creates  no  legal  obstruction  to  the  pursuit  thereof." 

Betts  J.  delivered  a  long  and  elaborate  opinion,  in  which  it 
was  considered,  that  the  supreme  court  of  the  United  States  had 
not  expressed  a  decisive  opinion,  that  the  circuit  court  had  juris- 
diction of  the  matter ;  that  the  decisions  of  the  court  of  errors, 
are,  within  the  state  of  New  York,  obligatory  to  the  same  extent 
as  enactments  by  positive  law,  and  supply  evidence  of  great  weight 
and  cogency  as  to  what  the  law  of  the  state  is ;  that  the  alienage 
of  the  petitioner  would  not  vary  the  principle,  even  if  it  be  con- 
ceded  that  by  the  laws  of  his  domicile,  he  is  entitled  as  absolutely 
to  the  custody  of  his  infant  children,  as  to  that  of  tus  estate ;  and 
that  ilothing  is  clearer  in  international  law,  than  that  a  party  pros- 
ecuting, must  take  his  remedy  in  accordance  with  the  law  of  the 
court,  and  without  regard  to  the  law  of  his  allegiance.  He  con- 
cluded by  saying  that  he  should  deny  the  writ  of  habeas  corpus 
prayed  for,  because,  (1.)  If  granted,  and  a  return  was  made  ad- 
mitting the  fact  stated  in  the  petition,  he  should  discharge  the 
infant,  on  the  ground  that  this  court  cannot  exercise  the  common 
law  function  of  parens  patricBj  and  has  no  common  law  jurisdictioa 
over  the  matter.  (2.)  Because  the  court  has  not  judicial  cognizance 
of  the  matter  by  virtue  of  any  statute  of  the  United  States.  Or 
(3.)  If  such  jurisdiction  is  to  be  implied,  that  then  the  decision  of 
the  court  of  errors  of  New  York  supplies  the  rule  of  law,  or  fur- 
nishes the  highest  evidence  of  the  common  law  rule,  which  |s  to 
be  the  rule  of  decision  in  the  case ;  and  (4.)  Because  by  that  rule 
the  father  is  not  entitled,  on  the  case  made  by  this  petitioner,  to 
ke  this  child  out  of  the  custody  of  its  mother. 

Petition  denied. 
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District  Court  of  the  United  States,  Massachusetts,  October,  1844, 
at  Boston.    In  Admiralty. 

Rowland  and  others  v.   210  Barrels  op  Oil,   &c. 

The  lale  allowing  a  moiety  to  salvors  in  cases  of  derelict,  is  not  inflexible. 

Under  the  extraordinary  circorastances  of  this  case,  considering  the  desperate  sit- 
uation of  the  property,  abandoned  by  the  crew,  at  a  distance  of  one  thousand 
miles  (torn  any  country  where  assistance  conld  be  procured,  the  great  risk  incur- 
red in  saving  it,  the  forfeiture  of  insurance  by  the  salvors,  and  the  nature  of 
the  voyage,  it  was  decreed,  that  the  salvors  should  receive  $5,740,36,  and  the 
claimants  $1000. 

This  was  a  libel  for  salvage.  It  appeared  that  the  ship  London 
Packet  sailed  from  New  Bedford  on  the  24th  of  November,  1841, 
fitted  for  a  voyage  of  three  and  a  half  years  in  the  sperm  whale 
fishery.  On  the  18th  of  August,  1842,  having  taken  one  thousand 
banels  of  sperm  oil,  she  discovered  the  wreck  of  the  Whale  ship 
Benezet,  on  a  reef  about  forty  miles  from  the  Fejee  Islands,  a  place 
dangerous  to  navigation  from  sands,  calms  and  currents.  The 
captain  of  the  London  Packet,  hoping  to  save  the  crew,  went  in  his 
boat  to  the  wreck,  and  at  some  hazard  succeeded  in  getting  on 
board.  None  of  the  crew  were  found.  He  took  some  coils  of 
warp  firom  the  wreck,  and  returned  to  his  own  ship.  On  the  two 
following  days  he  boarded  the  wreck  again,  and  took  some  articles 
of  her  apparel.  He  cut  a  hole  through  the  deck  in  order  to  take 
oil  from  the  hold,  but  without  success,  and  cut  away  the  masts  in 
order  to  prevent  her  going  to  pieces.  On  the  night  of  the  20th  the 
wreck  went  to  pieces,  and  the  next  day  the  crew  of  the  London 
Packet  picked  up  about  two  hundred  and  twenty-four  barrels  of  oil, 
and  some  sails  and  rigging,  adrift  from  thirty  rods  to  a  mile  from 
the  reef.  The  following  night  the  ship  in  a  calm  was  carried  by 
the  swell  and  current  within  twenty  or  thirty  rods  of  the  reef,  and 
was  relieved  from  her  perilous  situation  by  the  springing  up  of  a 
breeze.  The  salvors  described  the  weather,  after  the  discovery  of 
the  wreck,  and  before  picking  up  the  oil,  as  rough  and  squally. 

Having  been  carried  by  the  current  some  distance  from  the 
wreck,  the  London  Packet  beat  back  in  two  or  three  days,  and  took 
•orae  other  articles  from  the  remnants  of  the  wreck.  On  the  27th 
they  picked  up  at  sea  a  ca^k  of  oil  containing  mx  barrels.  On  re- 
turning to  the  reef  about  the  3d  of  September,  no  vestige  of  the 
Benezet  or  cargo  remained. 

The  csqptain  and  crew  of  the  Benezet  reached  th^  Bay  of  Islands, 
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New  Zealand,  about  a  thousand  miles  distant  from  the  wreck,  in  a 
whale  ship  called  the  Hoogly ;  at  what  time  did  not  distinctly  ap- 
pear, although  there  was  evidence  tending  to  show  that  it  was  in  the 
month  of  August.  The  master,  after  advertising  ten  days,  sold  the 
Benezet  and  cargo  at  auction,  for  the  sum  of  fifty-five  shillings  ster- 
ling. The  London  Packet  arrived  at  Uie  Bay  of  Islands  about  the 
18th  of  October  following.  The  purchaser  was  then  preparing  to 
send  a  small  schooner  to  the  wreck,  but,  upon  information  then  re- 
ceived, abandoned  the  enterprise. 

The  London  Packet  arrived  at  New  Bedford  on  the  27th  of  June, 
1844,  with  twp  thousand  one  hundred  and  fifty-five  barrels  of  sperm 
oil,  including  that  which  had  been  picked  up.  She  could  have  car- 
ried about  two  thousand  two  hundred  barrels.  She  was  insured 
for  the  voyage  at  six  per  cent,  for  three  years,  and  pro  rata  for  a 
longer  time,  and,  at  the  time  of  the  salvage,  was,  with  her  cargo, 
worth  $40,000. 

CoffiUy  of  New  Bedford,  for  the  libellants. 
Page^  of  New  Bedford,  for  the  claimants. 

Sprague  J.  in  giving  judgment,  stated  that  although,  in  cases  of 
derelict,  a  moiety  only  is  generally  given  to  the  salvors,  yet  this  rule  is 
by  no  means  inflexible.  It  yields  to  extraordinary  circumstances. 
In  this  case  should  be  considered  on  the  one  hand,  (1)  The  des- 
perate situation  of  the  property ;  deserted  by  the  master  and  crew 
of  the  Benezet  —  the  Hoogly,  not  choosing  to  go  to  the  wreck  to  en- 
deavor to  save  anything,  although  she  took  up  the  master  and  crew; 
the  trifling  sum  for  which  the  Benezet  and  cargo  were  sold  by  the 
captaija's  order,  at  public  auction,  after  advertising  ten  days — the 
distance  of  the  wreck  from  any  country  where  assistance  could  be 
procured,  being  about  one  thousand  miles  —  while  the  vessel  and 
cargo  actually  went  to  pieces  and  disappeared.  (2)  The  merito- 
rious conduct  of  the  salvors,  in  boarding  the  vessel  for  the  humane 
purpose  of  saving  life,  and  the  personal  hazard  incurred  by  the  mas- 
ter and  crew.  (3)  The  risk  of  the  London  Packet  and  cargo  while 
reidering  the  salvage  service.  (4)  The  forfeiture  of  her  insurance, 
the  new  insurance  for  the  residue  of  the  voyage  being  worth  four 
or  five  per  cent,  on  $40,000,  equal  to  $1600  or  $2000.  (5)  The 
situation  of  the- London  Packet,  the  nature  of  her  voyagfe,  the  place 
she  was  in,  her  prospects  of  obtaining  a  cargo  from  whales,  being 
then  twenty-one  months  out,  on  a  voyage  for  three  years  and  a 
half,  having  already  taken  one  thousand  barrels  of  oil,  on  whaling 
ground,  and  with  good  prospects. 
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On  the  other  hand,  (1)  That  not  more  than  one-tenth  or  one 
twentieth  of  the  vessels  engaged  in  the  business  get  full  cargoes ;  the 
average  being  about  two-thirds  of  a  cargo.  (2)  That  they  actually 
returned,  having  been  three  years  and  seven  months  out,  v^rith  two 
thousand  one  hundred  and  fifty-five  barrels,  including  the  property 
saved,  while  they  could  have  carried  forty-five  barrels  more,  and,  if 
they  had  been  able  to  take  more,  might  have  sent  these  casks  home 
by  another  vessel.  (3)  That  time  and  expense  would  have  been 
required  to  take  the  same  amount  of  oil  from  whales- 

The  court  then  adverted  to  the  opinions  of  a  number  of  witnesses 
which  had  been  given  in  evidence,  as  to  the  amount  which  would 
be  a  just  compensation  for  salvage-;  and  proceeded  to  say,  that  al- 
though it  had  been  suggested  that  the  oil  was  sold  on  the  arrival  of 
the  vessel,  and  brought  ninety-two  cents  a  gallon,  the  salvors  had 
no  right  to  sell,  and  there  was  no  evidence  that  they  had  sold.  The 
marshal's  return  showed  it  to  be  in  ciBtody.  It  was  therefore  to  be 
estimated  at  the  market  price,  which  was  proved  to  be  ninety-six 
cents  per  gallon.  The  oil,  calculated  at  six  thousand  seven  hun- 
dred and  forty-one  jgallons,  at  ninety-six  cents,  would  amount  to 
$6,471  36,  and  the  other  articles  saved,  estimated  at  $269,  would 
make  the  amount  $6,740  36. 

In  conclusion,  the  court  said,  on  consideration  of  the  circumstan- 
ces, particularly  the  desperate  condition  of  the  property,  the  remote 
part  of  the  world  where  it  was  found,  the  tiature  of  the  voyage  of 
the  London  Packet,  tbe  actual  hazard  incurred,  the  forfeiture  of  her 
insurance,  on  so  large  an  amount  of  property,  a  case  was  presented 
requiring  a  wide  departure  from  the  usual  rule  of  a  moiety,  and  de- 
creed $1000  to  the  claimants,  $5,740  36  to  the  salvors. 


Sigfreme  Tvdidal  Courty  Massachusetts^  October j  1844,  ai  Boston. 
Commonwealth  v.   Fitzgerald,  in  the  matter  op  Lucas. 

Uoder  the  statute  of  the  United  States  of  1837,  slayes  cannot  be  enlisted  in  the 

naval  service. 
It  seems  that  in  a  state  where  slavery  is  permitted,  the  United  States  may  make  a 

coDtract  for  the  employment  of  a  slave,  which  will  be  binding  in  that  state,  but 

cannot  be  enforced  in  a  state  where  slavery  does  not  exist. 
Where  the  master  of  a  slave  places  him  on  board  of  a  United  States  vessel,  and 

^e  vessel  comes  into  the  port  of  a  free  state,  the  slave  cannot  be  restrained  of 

Ws  liberty. 
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Whether  if  a  Tessel,  conveying  slaves  from  one  slave  state  to  another,  shonld  be 
cast  away  on  the  coast  of  a  free  stale,  the  slaves  would  become  free  —  qiuere. 

The  purser  of  the  frigate  United  States,  by  the  leave  of  the  secretary  of  the  navy, 
took  on  board  that  ship  his  slave  in  the  port  of  Norfolk,  Ya.,  the  slave  was  en- 
tered on  the  muster  roll,  and  his  master  drew  his  wages.  The  frigate  being  or- 
dered into  the  port  of  Charlestown,  Massachusetts,  it  was  held  that  there  vras 
no  law  to  authorize  his  restraint. 

Robert  T.  Lucas,  a  colored  man  abouj  forty  years  old,  was 
brought  before  chief  justice  Shaw,  at  Chambers,  on  October  11, 
by  a  writ  of  habeas  corpus.  He  was  taken  from  the  frigate  United 
States,  commanded  by  Captain  Stribling,  then  in  the  port  of  Boston. 
The  following  facts  appeared  on  the  hearing.  Fitzgerald^  who 
was  a  purser  in  the  na\^y,  and  going  out  in  the  United  States,  obtain- 
ed the  following  authority  from  the  secretary  of  the  navy,  to  take 
Lucas  with  him. 

Navy  Department,  26th  October,  1841.  Sir  —  Your  letter  of  the 
18th  instant  has  been  received.  The  department  grants  your  re- 
quest to  be  permitted  to  take  your  own  servant  with  you  on  board 
the  frigate  United  States.  I  am,  very  respectfully,  yotir  obedient 
servant.  A.  P.  Upshur. 

Purser  Edward  Fitzgerald,  tJ.  S.  ship  tJnited  States,  Norfolk. 

Fitzgerald  accordingly  took  Lucas  on  board  the  frigate  w;iih  him, 
and  had  him  entered  as  a  landsman.  It  was  proved  that  Lucas 
went  on  board  voluntarily,  which  was  not  disputed.  The  frigate, 
in  January,  1842,  sailed  for  the  Pacific,  and  was  attached  to  the 
squadron  there,  where  she  remained  until  ordered  by  the  commo- 
dore to  Boston,  at  which  port  she  arrived  October  3d,  it  b^ing  the  first 
port  in  the  United  States  which  she  had  entered  since  her  departure. 
Lucas  wias  never  regularly  enlisted,  but  was  entered  on  the  muster 
roll  as  a  landsman,  drawing  wages  at  the  rate  of  nine  dollars  a 
month,  which  were  claimed  and  received  by  Fitzgerald  as  his  own- 
er. He  was  under^  the  command  of  Captain  Stribling,  as  much  as 
any  one  on  board,  and  his  duty  was  to  wait  on  Fitzgerald  and 
another  officer  as  their  servant.  This  was  according  to  the  usual 
practice  of  the  navy  ;  and  if  Fitzgerald  had  not  taken  his  slave,  an- 
other person,  paid  by  the  United  States,  would  have  performed  the 
same  services.  Lucas  having  expressed  a  desire  for  his  freedom, 
two  of  his  shipmates,  who  were  discharged  on  their  arrival  at  Boston, 
gave  the  information  under  which  the  habeas  corpus  issued. 
B.  F.  Hallett,  for  Captain  Stribling  and  Purser  Fitzgerald,  contend- 
ed that  Lucas  was  lawfully  entered  in  the  service  of  the  United 
States,  that  his  enlistment  was  a  valid  contract  by  the  law  of  Vir- 
ginia, where  it  was  made :  that  the  going  out  of  the  limits  of  that 
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state,  and  an  involuntary  entering  into  Massachusetts,  did  not  inval- 
idate that  contract ;  and  that  he  therefore  might  be  held  here  as 
lawfully  in  the  service  of  the  United  States.  He  further  urged  that, 
if  the  agreement  to  enter  on  board  the  ship  as  one  of  the  crew  was 
not  originally  valid,  still  that  the  slave  was  brought  here  without  the 
consent  of  his  master,  who  therefore  had  the  right  of  necessity  to 
carry  him  through  Massachusetts  to  his  domicil  in  Virginia :  that 
this  was  a  case  not  covered  by  the  decision  in  the  Commonwealth 
V.  Aves,  (18  Pick.)  in  which  the  court  pointedly  waive  giving  any 
opinion  in  regard  to  a  slave  involuntarily  brought  here,  or  landing 
from  a  vessel  necessarily  entering  our  ports,  or  driven  in  by  stress 
of  weather. 

Sewall  and  Merrill,  on  behalf  of  Lucas,  insisted  that  the  contract 
of  enlistment  in  this  case,  was  made  by  Lucas's  master  on  his  own 
account,  not  for  the  benefit  of  his  slave :  that  Lucas,  being  a  slave  un- 
der the  authority  of  his  master,  and  therefore  incapable  of  giving  any 
legal  consent  to  a  contract,  his  going  voluntarily  on  board  the  ship 
would  not  make  the  enlistment  his  act :  that  under  the  constitution, 
the  United  States  could  not  lawfully  employ  a  slave :  but  if  they 
could  in  any  case  do  so,  they  could  not  lawfully  enlist  a  slave  in 
the  naval  service,  as  it  was  clear  that  the  statute  only  authorized  the 
enlistment  of  free  persons.  St.  U.  S.  1837,  ch.  389,  s.  1.  But  if  Lu- 
cas was  legally  enlisted,  still  the  United  States  could  only  acquire,  un- 
der the  contract  with  his  master,  the  rights  which  his  master  had. 
Though  Lucas  was  a  slave  in  Virginia,  the  instant  he  was  out  of 
the  jurisdiction  of  Virginia  on  the  open  sea,  he  became  free,,  and 
the  United  States  could  have  no  further  claim  on  him  under  the 
contract  with  his  master.  When  his  master  placed  him  in  the  naval 
service  of  the  United  States,  he  thereby  consented  tliat  he  should 
go  anywhere  that  the  ship  might  be  lawfully  ordered  to,  and  took 
the  chance  of  his  being  sent  to  a  free  port.  Fitzgerald  having  thus 
consented  to  his  slave's  coming  into  Massachusetts,  the  case  could 
not  be  distinguished  from  those  of  Commonwealth  v.  Aves,  (18  Pick.) 
and  CommonweaJth  v.  Taylor,  (3  Met.  72.)  The  consel  contended 
that  the  English  common  law,  which  declares  every  man  free  com- 
ing on  British  soil,  was  in  full  force  in  Massachusetts,  except  so  far 
as  it  was  modified  by  the  provision  of  the  constitution  of  the  United 
States,  for  the  surrender  of  fugitives  from  labor,  which  provision, 
being  in  violation  of  justice  and  humanity,  was  to  be  construed  in 
the  strictest  manner. 

Shaw  J.  C.  gave  an  elaborate  opinion,  of  which  the  following  is 
only  an  abstract.    Under  the  statute  of  the  United  States  of  1837, 
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slaves  cannnot  be  enlisted  in  the  naval  service  of  the  United  States. 
When  the  statute,  after  authorizing  the  enlistment  of  boys,  says 
that  "  it  shall  be  lawful  to  enlist  other  persons,"  it  must  mean  free 
persons,  for  the  enlistment  is  a  contract,  and  none  but  a  free  per- 
son can'enter  into  a  contract.  Slaves  can  make  no  contract.  Lucas's 
going  voluntarily  on  board  the  ship,  did  not  alter  the  case,  for  he 
was  still  a  slave,  and  therefore  under  the  control  of  his  master.  In 
the  eye  of  the  law  he  could  have  no  will  of  his  own. 

I  cannot  assent  to  the  suggestion  made  by  Lucas's  counsel,  that 
the  United  States  cannot,  under  the  constitution,  lawfully  employe 
slave.  In  a  state  where  slavery  is  permitted,  they  can  make  any  con- 
tract for  the  employment  of  a  slave,  which  is  legal  in  the  state  where 
it  is  made.  But  under  such  a  contract,  they  could  acquire  no  greater 
right  over  the  slave  than  the  master  himself  had,  and  no  greater 
right  than  any  private  person  could  acquire  by  such  a  contract 
Even  supposing,  therefore^  the  contract  made  by  the  government 
with  Fitzgerald,  for  the  employment  of  his  slave,  was^  valid  in  its  in- 
ception, yet  as  slavery  is  local,  (he  instant  the  frigate  went  out  of 
Virginia,  the  slave  became  free,  and  Fitzgerald's  authority  over 
him  as  master  ceased,  and  of  course  the.  authority  of  the  United 
States  over  him,  which  depended  on  Fitzgerald's,  ceased  at  the 
same  time.  The  claim  of  captain  Stribling  to  hold  Lucas  as  a  per- 
son in  the  United  States  service,  is  therefore  not  supported. 

Nor  can  the  claim  of  Fitzgerald  to  hold  Lucas  as  his  slave,  be 
sustained.  He  voluntarily  put  his  slave  on  board  a  United  States 
vessel.  By  so  doing,  he  consented  that  the  slave  should  be  carried 
anywhere  that  the  ship  might  be  sent  to,  by  the  lawful  orders  of 
the  government;  and  if  she  was  sent  to  Boston,  that  he  might  be 
carried  there.  It  is  not  a  case  of  vis  major  or  irresistible  necessity 
in  any  just  point  of  view.  Whether  if  a  vessel,  conveying  slaves 
from  one  slave  state  to  another,  should  be  cast  away  on  the  coast  of 
a  free  state,  the  slaves  could  be  retained,  is  a  question  not  now  pre- 
sented. It  is  clear  that  this  is  not  a  case  of  a  person  held  as  a  slave 
in  one  state  escaping  into  another,  so  as  to  come  within  the  provis- 
ion of  the  constitution.  Where  a  slave  is  in  Massachusetts  casually, 
not  being  a  runaway,  whether  he  is  brought  here  voluntarily  by  his 
master  or  not,  there  is  no  law  here  to  authorize  bis  restraint 

As  therefore  Lucas  is  not  lawfully  enlisted  in  the  United  States 
service,  and  cannot  be  held  here  by  his  former  owner,  he  must  be 
discharged.  ' 

Lucas  was  accordingly  discharged. 
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District  Courts  Eastern  District,  SicUe  of  Maine,  at  Bangor,  Octo- 
ber Term,  1844. 

State  v.  Stinson. 

A  witness  was  rejected  on  account  of  atheistical  opinions  entertained  sereral 
months  before  the  trial.  Subsequently,  evidence  was  offered  to  show  a  change 
of  sentiment    Meld  to  be  competent,  and  the  witness  was  admitted  to  testify. 

Indictment  for  larceny.  The  government  offered  the  complainant 
as  a  witness,  who  was  objected  to  on  the  ground  that  he  did  not 
believe  in  the  existence  oif  a  Supreme  Being.  The  defendant  intro- 
duced a  witness  by  whom  it  was  proved,  that  Kenseli  said  that  he 
did  not  believe  in  the  Supreme  Being,  six  or  seven  years  ago. 
Also,  by  another,  that  he  did  not  believe  in, a  Supreme  Being,  in 
1840 ;  and  again,  in  July  or  August,  1843.  Also,  by  another  wit- 
ness, that  he  had  heard  him  two  or  three  years  ago  say  the  same. 
The  defendant's  counsel  read  ch.  115,  sec.  72,  of  the  Revised 
Statutes  of  Maine,  which  is  as  follows  :  "  No  person  who  believes 
in  the  existence  of  a  Supreme  Beiqg  shall  be  adjudged  an  incom- 
petent or  incredible  witness  in  any  judicial  court,  or  in  the  course 
of  judicial  proceedings,  on  account  of  his  opinions  in  matters  of 
religion,  nor  shall  such  opinions  be  made  a  subject  of  investigation 
or  inquiry." 

ParJcs  and  IngersoU,  for  the  state. 

Kent  and  Cutting,  for  the  defendant. 

Allen  J*  after  argument  on  the  point,  ruled  that  the  witness 
was  incompetent,  and  refused  to  admit  him  to  testify. 

The  next  morning  the  prosecuting  officer  asked  leave  of  the 
court  to  open  the  matter  again,  and  to  hear  evidence  to  show  a 
change  of  opinion  on  the  part  of  the  witness,  which,  after  argu- 
ment, the  court  permitted,  and  thereupon  the  government  intro- 
duced witnesses  on  this  subject.  One  testified  that  in  April  or 
May  last,  he  beard  the  offered  witness  say,  that  he  believed  in  the 
universal  salvation  of  aU,  and  that  we  had  a  just  and  not  an  unjust 
Maker  who  ruled  over  us.  By  another  witness,  that  about  a  fort- 
night before  he  had  a  conversation  with  him  on  subjects  of  reli- 
gion, and  asked  him  if  be  believed  in  a  supreme  being.  He  said,  he 
certainly  did.  He  said,  he  believe^  in  the  salvation  of  all  men ;  he 
professed  to  be  a  Universalist.  By  another,  that  he  professed  to  be 
a  Universalist,  and  that  he  said  he  believed  God  was  a  God  of 
justice.     The  defendant  introduced  another  witness,  who  said  he 
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had  a  conversation  with  the  offered  witness  about  ai  year  since,  in 
which  he  asked  him  if  he  did  not  believe  we  were  accountable  be- 
ings for  our  good  and  evil,  he  said  he  did  not ;  asked  him  if  he 
believed  in  the  Bible,  he  said  he  did  not ;  said  we  had  no  right 
to  consider  any  belief  or  accountability  except  the  things  present 
Upon  this  evidence  the  court  admitted  the  witness. 


Supreme  Judicial  Court,  Massachusetts,  November  Term,  1844,  at 

Boston. 

Charles  H.  Peabody  t.   William  P.  Winchester  and  John  E. 

Bradlee. 

In  trespaBs  for  an  assault  and  battery,  the  defendant  offered  in  evidence  a  libeUoos 
attack  on  himself  and  family  in  the  plain tiff^s  newspaper  ;  hdd^  that  this  was 
not  a  justification,  and  the  plaintiff*  was  entitled  to  recover  the  actual  damages 
sustained ;  but  beyond  this,  it  was  proper  for  the  jury  to  take  into  consideration 
the  conduct  of  the  plaintiff"  in  publishing  the  article,  and  the  probable  effect  of 
the  publication  on  the  defendant's  feelings. 

Trespass  for  an  assault  and  battery,  aUeged  to  have  been  commit- 
ted in  April,  1843.  The  plaintiff  was  the  editor  of  a  newspaper 
called  the  Bulletin,  in  the  Weekly  edition  of  which  there  was  an 
article  which  the  defendant,  Winchestery  considered  as  reflecting 
upon  himself  and  family.  The  article  was  published  on  Saturday. 
On  the  Monday  following,  the  defendants  went  to  the  office  of  the 
plaintiff,  and  Winchester  made  the  assault  complained  of,  after 
some  conversation  respecting  the  authorship  of  the  offensive  mat- 
ter. As  to  the  precise  character  of  the  assault,  there  was  some 
discrepancy ;  but  the  father  of  the  plaintiff^  who  was  present,  tes- 
tified that  Winchester  called  on  the  plaintiff  at  his  counting  room, 
and  asked  him  whether  he  was  the  author  of  the  piece  in  the  paper 
entitled  "  Marriage  in  high  life."  The  plaintiff  replied  that  he  was 
not ;  and,  in  reply  to  another  question,  he  said  that  he  did  not  know 
who  was  the  author.  After  a  little  more  conversation,  Winchester 
struck  the  plaintiff  several  blows,  knocking  him  dpwn  on  the  floor 
and  striking  him  several  times  while  lying  prostrate.  Bradlee, 
according  to  this  witness,  stood  in  the  door-way  during  this  trans- 
action. It  also  appeared,  that  the  plaintiff  was  confined  \o  his 
house  a  fortnight  after  this,  and  was  in  ill  health  for  some  months, 
being  at  one  lime  delirious.  He  gave  up  his  paper  in  August  fol- 
lowing, and  subsequently  went  to  Engkind,  where  be  was  again 
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delirious  and  was  sent  home.  He  has  since  recovered  and  is  out 
of  the  country.  It  appeared  that  the  plaintiff  was  a  very  small  man, 
and  had  been  previously  insane. 

On  the  part  of  the  defence,  it  appealed  that  the  plaintiff  had 
announced  in  his  paper  his  intention  to  publish  an  account  of  the 
marriage  of  Mr.  Winchester's  daughter,  and  although  requested 
by  a  friend  of  the  family  to  say  nothing  more  about  it,  he  persisted 
in  his  plan,  and  did  publish  what  purported  to  be  a  full  and  de- 
tailed accoimt  of  the  wedding,  in  a  manner  and  style  which  made 
it  apparent  who  was  intended.  The  second  article,  which  was 
the  immediate  cause  of  the  assault,  did  not  contain  the  name  of  Mr. 
Winchester;  but  his  counsel  contended  that  it  referred  to  him 
plainly  enough,  and  was  so  understood  by  the  writer,  the  editor 
and  his  readers ;  and  that  it  was  calculated  to  hold  Mr.  Winches^ 
ter  up  to  public  ridicule  and  contempt.  Evidence  was  also  offered 
to  show,  that  the  plaintiff  had  expressed  a  determination  to  publish 
whatever  would  cause  his  paper  to  sell,  without  regard  to  the  feel- 
ings of  others,  and  that  be  had  declared  a  week  before  the  publi- 
cation, that  the  paper  containing  this  article  '<  would  sell  like  hot 
cakes." 

The  counsel  for  the  defendants  moved  for  a  separate  trial,  in 
order  that  Mr.  Bradlee  might  be  a  witness  in  the  case  of  Mr. 
Winchester,  but  the  court  ruled  against  the  motion. 

/.  C.  Parkj  for  the  plaintiff. 

C.  O.  Loring  and  X>.  S.  Greenoughy  for  the  defendants. 

Wnj)E  J.  instructed  the  jury  that  where  a  defendant  fail^  to  prove 
a  legal  justification  for  an  assault,  the  other  party  was  entitled  to 
recover  the  actual  damages.  In  this  case,  if  the  plaintiff  had 
made  a  libellous  publication  respecting  Mr.  Winchester,  the  latter 
had  bis  remedy  in  an  action  ;  but  the  publication  did  not  consti- 
tute a  valid  justification  for  the  assault.  Consequently,  the  plain- 
tiff was  entitled  to  recover  all  the  actual  damage  he  had  received; 
and  in  determining  what  this  was,  the  jury  were  to  consider  not  only 
the  personal  injury  inflicted,  but  the  injury  done  his  feelings.  Be- 
yond the  actual  damage — that  is,  as  to  smart  money' — the  jury 
were  to  take  into  consideration  the  conduct  of  the  plaintiff,  the 
nature  of  the  article  complained  of,  and  the  natural  resentment 
which  it  was  calculated  to  produce.  Upon  the  whole,  as  an  assault 
was  both  admitted  and  proved,  the  plaintiff  was  entitled  to  what- 
ever actual  damages  he  had  suffered,  without  any  regard  to  the 
article  in  the  newspaper.  But  beyond  this,  all  the  circumstance  of 
the  case  were  to  be  taken  into  the  account,  —  the  conduct  of  the 
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plaintiff,  the  nature  of  the  publication,  and  the  provocation,  if  any, 
which  was  given  when  the  assault  took  place. 

The  jury  returned  a  verdict  of  $213  33  against  Winchester,  and 
acquitted  Bradlee. 


Superior  Courts  city  of  New  York^  November^  1844. 
Matter  of  Samuel  Adams. 

Fugitives  from  justice;  — Construction  of  Article  4,  §  2,  of  the  Constitution  of 
the  United  States,  and  of  the  Act  of  Congress  of  1793. 

Habeas  Corpus.  It  appeared  that  the  prisoner,  Samuel  Adams,  and 
one  Richard  Seymour  were,  in  the  month  of  June  last,  indicted  for 
obtaining  money  by  false  pretences  of  Siiydam,  Sage  &  Co.  of  New 
York  city.  Adams  is,  and  always  has  been,  a  resident  of  the  state 
of  Ohio.  On  the  6th  day  of  July,  1844,  and  after  he  was  indicted 
in  New  York,. the  governor  of  the  state  of  New  York  issued  a 
requisition  to  the  governor  of  Ohio  for  the  apprehension  and  de- 
livery of  Adams  and  Seymour  to  A.  M.  C.  Smith  and  David 
Greig,  agents  of  the  state  of  New  York,  to  receive  them.  Smith 
and  Greig  repaired  to  Ohio,  and  on  the  20th  of  July,  1844,  the 
governor  of  Ohio  issued  his  warrant  or  precept  to  the  sheriff  of 
Ross  county,  (being  the  county  in  which  Adams  resided,)  com- 
manding him  to  deliver  Adams  and  Seymour  to  Oreig  and  Smith, 
as  such  agents  of  the  state  of  New  York.  On  the  same  day,  or  a 
very  few  days  after  the  warrant  of  the  governor  of  Ohio  was 
issued,  the  sheriff  of  Ross  county  apprehended  Adams,  and  de- 
livered him  to  Smith,  who  hurried  him  out  of  the  state  of  Ohio, 
with  a  precipitancy  that  indicated  his  determination  to  avoid,  if 
possible,  obstruction  there  from  habeas  corpus^  or  otherwise.  Sey- 
mour was  not  taken,  and  the  governor  of  Ohio  afterwards  counter- 
manded and  revoked  the  order  for  his  surrender.  Adams  was 
brought  to  the  city  of  New  York,  where  the  offence,  in  one  count 
of  the  indictment,  at  least,  was  alleged  to  have  been  committed.  On 
the  30th  of  July,  he  was  brought  before  Judge  Daly,  of  New  York, 
on  habeas  corpusy  and  entered  into  a  -recognizance,  with  sureties, 
to  appear  and  answer  the  indictment  in  the  court  of  sessions,  and 
was,  thereupon,  discharged  from  custody.  Afterwards,  and  on 
the  fourth  of  November,  his  bail  surrendered  him  to  the  keeper 
of  the  city  prison.    While  he  was  there  in  custody,  and  on  the 
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same  day  the  habeas  corpus^  iereafter  mentioned,  was  allowed  by 
Judge  Vanderpoel,  the  court  of  sessions  made  an  order  for  his 
commitment,  though  he  was  not  brought  into  court,  nor  did  it  ap- 
pear that  he  had  any  notice  of  such  proceeding  before  the  allow- 
ance and  service  of  the  habeas  corpus. 

The  prisoner  claimed  to  be  discharged  on  the  grounds,  (1.)  That 
he  was  a  citizen  of  the  state  of  Ohio  ;  that  he  was  not  a  fugitive 
from  justice,  and  that  the  governor  of  the  state  of  New  York  had 
no  right  to  make  his  requisition  for  him,  and  the  governor  of  Ohio 
had  no  right  to  issue  a  warrant  for  his  surrender,  and  that  the 
governor  of  this  state  had  no  sufficient  evidence  before  him  to  sus- 
tain the  issuing  of  his  requisition.  (2.)  That  the  court  of  sessions 
had  no  jurisdiction  over  the  person  of  the  defendant,  or  the  subject 
matter  of  the  prosecution ;  because  Adams  was  not  in  the  city  or 
state  of  New  York,  when  the  alleged  offence  was  conmiitted,  and 
never  committed  any  offence  in  the  city  and  county  of  New  York. 
(3.)  That  he  was  virtually  kidnapped,  and  that  it  was  the  duty  of 
the  court  to  discharge  him  and  give  him  safe  conduct  out  of  the 
state. 

Wood  and  Morris^  for  the  defendant. 
Whitingy  contra.    . 

The  opinion  of  the  whole  court  was  delivered  by 
Vanderpoel  J.  As  the  questions  involved  were  questions  of 
great  interest  and  importance,  and  the  amount  alleged  to  have 
been  obtained  by  the  prisoner  by  his  false  pretences  was  very 
large,  I  requested  my  associates  to  sit  with  me  and  hear  the  argu- 
ments of  the  learned  counsel,  both  in  support  and  in  opposition  to 
this  appKcation.  They  have  conferred  with  me  in  relation  to  it, 
and  performed  that  advisory  office  which  the  counsel  for  the  re- 
spective parties  consented  that  they  might  perform.  I  am  now 
about  to  announce  the  conclusion  at  which  we  have  arrived.  It 
appears  that  the  prisoner  was  in  the  city  of  New  York  in  the 
naonth  of  March  last,  which  was  some  months  after  the  offence,  if 
any,  was  committed.  He  came  here  on  a  bridal  excursion,  ac- 
companied by  his  wife,  and  his  brother  and  sister.  He  made  an 
appointment  on  that  occasion  to  meet  Mr.  Sage,  one  of  the  mem- 
bers of  the  firm  alleged  to  have  been  defrauded,  at  six  o'clock  in 
the  afternoon  of  the  day  he  left  the  city ;  and  instead  of  fulfilling 
this  engagement,  he  left  town  in  the  five  o'clock  train  for  Philadel- 
phia, without  sending  or  offering  at  the  time  any  apology  for  not 
performing  his  engagement.    Mr.  Sage  te8tifie3  that  their  house 
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intended,  at  that  time,  to  have  him  arrested  for  the  alleged  fraud 
committed  against  them.  He  further  states,  that  they  had  dis- 
covered from  Mr.  Adams  himself  while  in  the  city  in  March  last, 
that  the  property,  on  the  strength  of  which  the  drafts  were  drawn, 
never  had  been  in  the  possession  of  Seymour,  and  that  they  then 
intended  to  arrest  him,  if  they  could  get  at  facts  in  the  case  suffi- 
cient to  warrant  such  arrest.  Edward  Adams,  to  be  sure  says, 
that  his  brother  did  not  leave  the  city  in  much  of  a  hurry,  that  be 
did  not  go  away  in  order  to  avoid  being  arrested ;  but  left  to 
transact  some  business  in  Philadelphia,  to  try  and  raise  some 
money  there. 

The  second  section  of  the  fourth  Article  of  the  Constitution  of 
the  United  States  provides,  that  "  A  person  charged  in  any  state 
with  treason,  felony,  or  other  crime,  who  shall  flee  from  justice, 
and  be  found  in  another  state,  shall,  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled,  be  delivered  up  to  be  re- 
moved to  the  state,  having  jurisdiction  of  the  crime.'*  Congress, 
as  early  as  the  year  1793,  passed  an  act  to  carry  out  this  provi- 
sion of  the  constitution,  which  provides  that  "  whenever  the  exec- 
utive authority  of  any  state  in  the  union,  shall  demand  any  person 
as  a  fugitive  from  justice,  of  the  executive  authority  in  any  state 
or  territory  to  which  such  person  shall  have^  fled,  and  shall,  more- 
over, produce  a  copy  of  the  indictment  found,  or  an  affidavit  made 
before  a  magistrate  of  any  such  state  or  territory,  charging  the  per- 
son so  demanded  with  having  committed  treason,  felony,  or  other 
crime,  certified  as  authentic  by  the  governs  or  chief  magistrate 
of  the  state  or  territory  from  whence  the  person  so  charged  fled, 
it  shall  be  the  duty  of  the  executive  authority  of  any  such  state  or 
territory  to  vfhich  such  person  shall  have  fled,  to  cause  him  or  her 
to  be  arrested  and  secured,  and  delivered  to  the  executive  au- 
thority making  the  demand  or  his  agent." 

Was  the  prisoner  in  point  of  fact,  here  a  fugitive  from  justice, 
within  the  contemplation  of  th^  act  of  congress  and  the  constitu- 
tion ?  For  the  purpose  of  arriving  at  a  conclusion  in  this  case 
satisfactory  to  our  own  minds,  we  have  not  deemed  it  necessary  to 
decide,  whether  we  can  on  habeas  corpus  look  behind  the  acts  of 
the  executive  authorities  of  Ohio  and  New  York ;  whether  we  have 
a  right  to  determine  the  sufficiency  or  insufficiency  of  the  evidence 
upon  which  they,  acted ;  whether  the  proceedings  before  judge 
Daley,  did  or  did  not  constitute  a  bar  to  the  object  now  sought  at 
my  hands.  We  think  here  is  enough  in  the  case  to  justify  the  de- 
tention of  the  prisoner,  without  deciding  these  grave  and  elabo- 
rately mooted  qu^tions.    Admitting,  for  argument's  sake,  (but  (or 
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IK)  Other  purpose,)  that  I  can  on  habeas  carpus,  look  behind  the 
acts  of  the  governors  of  the  two  states,  and  inquire  whether  there 
was  sufficient  ground  to  authorize  the  requisition  of  the  one,  and 
the  surrender  by  the  other,  we  have  come  to  the  conclusion,  that 
the  conduct  and  sudden  departure  of  the  prisoner,  when  here  in 
March,  may  place  him  in  the  character  of  a  fugitive  from  justice  ; 
and  if  it  were  a  nearly  balanced  case  as  to  whether  he  was  or  was 
not  such  fugitive,  I  would  not,  after  indictment  and  the  adjudica- 
tion of  the  executive  authorities  of  two  states,  feel  inclined  to  over- 
rule their  acts  and  discharge  the  prisoner.   He  was  here,  in  March, 
within  the  jurisdiction  of  the  state  of  New  York  and  the  court  in 
which  the  bill  of  indictment  was  found  against  him.    He  departed 
under  circumstances  which  might  induce  a  jury  to  conclude  that 
he  left  the  state  for  the  purpose  of  avoiding  a  prosecution  then  in 
contemplation  against  him.     He  may  have  left  for  the  purpose 
stated  by  his  brother  ;    l^ut  from  the  non-fulfilment  of  his  engage- 
ment to  meet  Mr.  Sage  at  six  o'clock  of  the  day  on  which  he  left, 
a  jury  might  infer  that  he  left  to  avoid  the  effect  of  proceedings, 
which  Mr.  8age  says  their  house  thought  of  instituting  against  him. 
If,  therefcMre,  it  were  competent  /or  me  to  look  behind  the  acts  of 
those  high  functionaries  whose  decisions  I  am  virtually  called  upon 
to  overrule,  and  make  an  independent  inquiry   into  the  point, 
whether  he  was  in  point  of  fact  a  fugitive  from  justice,  I  would  not 
now  assume  the  responsibility  of  saying  that  he  was  not  one.     If  a 
citizen  of  a  state,  having  offended  against  the  law  of  another  state, 
according  to  the  allegations  contained  in  the  indictment  in  this 
case,  shall  voluntarily  come  within  the  state  and  county  where  the 
offence  was  committed,   and  prematurely  depart  thence  for  his 
home  with  the  view  of  avoiding  arrest  and  prosecution  here  for  the 
crime,  I  have  no  hesitation  in  saying  that  such  an  one  is  a  "  fugitive 
from  justice,"  within  the  constitution  and  the  act  of  congress.     So, 
if  a  man  within  a  state  secretly  commits  a  crime,  and  suddenly  de- 
parts—  the  crime  not  being  discovered  till  months,  olr  if  you  please, 
a  year  after  his  departure  :    though  he  may  have  left  for  purposes 
other  than  the  fleeing  from  the  justice  of  the  state  against  which  he 
offended,  yet  he  surely  might  be  treated  and  proceeded  against  as 
a  fugitive  from  justice.   The  consciousness  of  his  having  committed 
the  crime,  of  his  being  amenable  to  the  laws  of  the  state,  against 
which  he  offended,  might  and  would  properly  be  regarded  as  the 
motive  for  going  out  of  its  limits,  and  form  a  legitimate  basis  for  an 
executive  requisition  and  surrender.     After  the  governor,  in  the 
case  just  staled,  should  have  proceeded  against  the  offender  as  a 
fugitive  from  justicei  I  would  not  be  inclined  to  speculate  upon  the 
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probability  of  his  having  left  the  state,  for  purposes  other  than  to 
avoid  the  penalties  of  its  violated  justice.  Under  the  evidence  in 
this  case,  I  would  not,  if  I  had  power  to  look  into  this  case,  with- 
out regard  to  any  previous  executive  action  thereon,  take  the  re- 
sponsibility of  saying  that  the  prisoner  was  not  a  fugitive  from  the 
justice  of  the  state  of  New  York.  I  therefore  refuse  the  applica- 
tion for  his  discharge,  and  order  him  to  be  remanded. 


Supreme  Judicial  Courts  Massachusetts^  October ^  1843,  at  Worcester. 

Waters  v.   Randall. 

A  conveyed  several  tracts  of  land  to  B,  by  an  absolute  deed,  and  B  at  the 
same  time  gave  a  bond  to  A,  conditioned  to  reconvey  the  lands  to  him,  on  his 
paying  B  certain  sums  due  to  him  from  A,  and  saving  him  hannless  from  cer- 
tain liabilities  assumed  by  him  for  A :  The  value  of  each  tract  of  land  was  esti- 
mated in  the  condition  of  the  bond,  and  it  was  also  therein  provided  that  A 
should  remain  in  possession  of  the  lands,  and  receive  the  rents  and  profits  thereof, 
80  long  as  he  should  save  B  harmless,  &c.  It  was  also  provided,  in  the  condition 
of  the  bond,  that  B,  if  he  should  be  obliged  to  meet  and  discharge  the  liabilities 
incurred  by  him  for  A,  might  take  possession  of  such  portion  of  said  lands,  ac- 
cording to  such  estimated  value,  as  should  be  equal  to  the  debt  or  liability  so  dis- 
charged by  B  :  B  was  obliged  to  pay  a  certain  sum  for  A,  and  thereupon  brongfat 
a  writ  of  entry,  in  the  supreme  judicial  court,  to  recover  certain  parcels  of  said 
lands,  equal  in  value,  according  to  said  estimate,  to  the  sum  thus  paid  by  him. 
Held,  that  the  deed  and  bond  constituted  a  mortgage,  and  not  a  conditional  sale, 
and  that  as  the  writ  of  entry  (according  to  IngaUs  v.  Richardson,  3  Met.  340,) 
was  to  forelose  a  mortgage,  the  court  bad  no  jurisdiction  of  the  case. 

E.  Washburn,  for  the  plaintiff. 
T.  C.  Bacon,  for  the  defendant 


Superior   Courts  New  Hampshire^  County  of  GhrafUm^  Jvl^ 
Term,   1840. 

Phelps  v,   Worcester. 

Where  suit  wav  brought  by  direction  of  the  guardian  of  an  infant,  to  protect  the 
infant's  title  to  his  estate  —  Held^  that  the  counsel  could  not  recover  for  services 
and  expenditures  in  such  suit  against  the  infant,  but  that  suit  must  be  against 
the  guardian. 

Such  services  and  expenditures  are  not  regarded  as  necessaries,  and  may  be 
avoided  by  the  infant  even  under  an  express  promise. 

An  infant  is  liable  to  his  guardian  solely  on  a  decree  of  the  probate  eoort,  on 
aa  adjustment  of  his  guardianahip  account.  — 11  N,  H,  R,  51. 
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Selections  from  6  Watts  and  Sergeant*8  (Pennsylvania)  Reports. 


ACT  OP  ASSEMBLY. 

An  Act  of  Assembly  will  not  be  con- 
strued to  repeal  by  implication  an  ex- 
press enactment,  onless  there  be  a  clear 
and  strong  inconsistency  between  them. 
Street  v.  Commonwealth,  209. 

ASSIGNMENT. 

The  retention  of  the  possession  of 
goods  by  the  assignor,  after  a  voluntary 
assignment  in  trast  for  creditors,  with 
the  permission  of  the  assignee  or  his 
▼endee,  does  not  make  the  transfer  of  the 
goods  ^udulent  per  5«.  Dalian  v.  Fit- 
&r,  323. 

ATTORNEY. 

An  award  of  money  by  the  commis- 
sioners under  the  Spanish  treaty,  exclu- 
ding such  persons  as  are  not  citizens  of 
the  United  States,  does  not  exclude  an 
attorney  in  a  foreign  country,  who  for 
advances  and  services  there  has  a  lien 
on  the  fund  claimed  and  awarded.  At/^ 
cinena  v.  Peries,  243. 

BANKRUPT. 

The  confession  of  a  judgment  to  a 
creditor  with  a  view  to  prefer  him,  is  not 
iayalid  by  reason  of  the^provisions  of  the 
Bankrupt  Law,  if  it  be  not  voluntary, 
hot  the  effect  of  measures  taken  by  the 
creditor  or  in  his  power  to  take  ;  and  it 
is  incumbent  on  the  party  who  seeks  to 
defeat  the  transaction,  to  show  clearly 
that  it  is  voluntary.  Haldeman  v.  M- 
chael,  128. 

BILLS  OF  EXCHANGE  AND  PROMISSORY 
NOTES. 

An  action  was  commenced  by  sum- 
mons on  Saturday,  the  1st  day  of  Janu- 
ary, 1842,  against  the  drawer  of  a  pro- 
missory note  dated  30th  December  1840, 
and  pavable  twelve  months  after  date. 
Beld^  that  the  action  was  prematurely 
brought,  the  last  day  of  grace  (which 
was  Sunday)  not  having  fully  expired 


before  the  writ  issued  ;  and  that  an  offer 
in  the  court  below  to  confess  judgment 
to  the  plantiff",  upon  terms  not  accepted, 
did  not  cUre  the  error.  Thomas  v.  oAoe- 
maker,  179. 

2.  A  month,  in  bills  of  exchange, 
notes  and  other  mercantile  contracts, 
means  in  all  cases  a  calendar  and  not 
a  lunar  month.    Ibid] 

3.  The  parties  to  bills  of  exchange 
or  promissory  notes,  entitled  to  claim  the 
days  of  grace,  have  title  to  them  as  mat- 
ter of  right.     Ibid. 

4.  In  a  suit  hj  the  holder  against  the 
maker  of  a  negotiable  note,  the  plantiff 
cannot  be  called  on  to  prove  the  consid- 
eration between  himself  and  the  payee, 
unless  it  be  shown  that  the  note  was  ob- 
tained or  put  into  circulation  by  fraud  or 
undue  means.     Brown  v.  Street y  221. 

6.  If  a  note  falls  due  on  a  Friday, 
and  notice  of  non-payment  is  not  receiv- 
ed by  the  indorser  until  Monday  follow- 
ing, it  would  be  too  Ute  if  the  parties 
lived  in  the  same  town  ;  but  an, affidavit 
of  defence  must  in  such  case  state  the 
residence  of  the  maker,  so  that  it  may 
appear  notice  could  have  been  regularly 
received  in  a  shorter  time  after  demand 
there  of  payment.  Moore  v.  Somerset, 
2?2. 

6.  In  a  suit  against  the  indorser  of 
a  note,  he  must  set  out  affirmatively 
in  his  affidavit  of  defence,  sufficient  to 
show  negligence  in  the  plantiff'  in  not 
giving  him  due  notice.    Ibid, 

7.  The  indorser  is  bound  to  know 
the  riesidence  of  the  maker  of  a  note,  and 
in  his  affidavit  of  defence  must  state  at 
least  his  belief  in  regard  to  it,  and  that 
he  would  be  able  to  prove  it  to  the  satis- 
faction of  a  jury.    Aid. 

8.  Notice  dated  Rochester,  New 
York,  Dec.  28th,  1841,  of  protest  on  that 
day  for  non-payment  by  drawee  of  a  bill 
of  exchange  dated  at  New  York,  was 
sent  to  New  York,  where  it  was  mail- 
ed on  3d  of  January  1848,  and  on  the 
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4th  was  delivered  in  Philadelphia,  where 
the  drawer  resided,  to  a  person  of  the 
same  name,  and  did  not  reach  the  drawer 
until  the  8th.  Held  sufficient  notice  to 
charge  the  drawer.  Jones  v.  Warddl^ 
399. 

9.  Reasonableness  of  notice  to  the 
drawer  of  dishonor  of  a  bill  is  a  question 
for  the  court.     Ibid, 

CERTIFICATE  OF  DEPOSIT. 

An  instrument  in  writing  issued  b^  a 
bank,  signed  by  the  assistant  cashier, 
"  I  hereby  certify  that  C.  T.  has  depos- 
ited in  this  bank,  payable  twelve  montha 
fVom  1st  May  1839,  with  five  per  cent, 
interest  till  due,  per  ann.  $3691.63,  for 
the  use  of  R.  P.  &  Co.,  and  payable  on- 
ly to  their  order  upon  the  return  of  this 
certificate,"  b  not  a  promissory  note 
within  the  statute  of  Anne,  but  a  certi- 
ficate of  deposite  on  special  terms.  Pat- 
terson V.  PoindexteTf  227. 

2.  Such  instrument  is  negotiable  for 
the  purposes  of  transfer  only,  but  not  to 
make  R.  P.  &  Co.,  liable  on  their  in- 
dorsement to  the  holder.  It  is  a  special 
agreement  to  pay  the  deposite  to  anyone 
who  should  present  the  certificate  and 
the  depositor's  order.    Ibid, 

CHARITABLE.  USES 

The  conservative  provisions  of  the 
statute  43  Eliz.,  relating  to  charitable 
uses,  are  in  force  in  Pennsylvania.  Zim- 
merman Y.  Anders,  219. 

COMMON  CARRIER. 

The  responsibility  of  a  carrier  upon  the 
Ohio  river,  does  not  cease  upon  the  de- 
livery of  the  goods  on  the  wharf,  and  no- 
tice given  to  the  consignee  ;  but  it  is  his 
duty  to  attend  to  the  actual  delivery. 
Hemphill  v.  Chenie,  62. 

2.  Common  carriers  may,  by  special 
Contract,  limit  the  extent  of  their  respon- 
sibility for  the  safety  of  goods  delivered 
to  them  to  be  carried.  Bingham  v.  Ro' 
gerSy  495.  * 

3.  In  an  action  against  a  common 
carrier  to  recover  the  value  of  goods  de- 
livered to  him  to  be  carried,  the  ownet 
of  the  goods,  being  the  plan  tiff  in  the  ac- 
tion, is  not  a  competent  witness  to  prove 
the  contents  of  the  trunk  or  the  value  of 
the  articles  which  it  contained.    Ibid, 


consignee  with  the  public,  that  he  wiH 
be  vigilant  and  careful  in  receiving  and 
forwarding  goods  intrusted  to  his  care ; 
and  upon  his  refusal  to  receive  goods 
consigned  to  him,  he  would  be  liable  to 
an  action  by  the  owner  for  any  loss  which 
might  be  occasioned  thereby.  Hemphill 
v.  Chenie,  62. 

2.  A  consignee,  in  whose  hands 
goods  are  placed  to  be  sold,  may  set  up 
the  consignor's  want  of  title  as  a  defence 
to  an  action  for  the  price  of  them. 
Floyd  V.  Bovardf  75. 

CONTRACT. 

A  finn  being  large  dealers  in  watches 
and  jewelry,  and  having  at  all  times  a 
large  stork  on  hand,  accepted  an  ofder 
to  pay  $  100  in  watches,  or  a  watch,  as 
may  suit  a  purchaser.  HM  that  the  ne- 
cessary presumption  was  that  it  was  the 
understanding  of  the  parties  that  th§T 
would  satisfy  the  order  out  of  their  stoeL 
of  watches  on  hand  when  the  order 
should  be  presented,  and  that  the  holder 
had  no  right  to  insist  on  a  description  of 
watches  which  the  firm  Itappenea  not  to 
have  at  the  time,  and  could  only  procure 
by  sending  elswhere.  Mmde  y.  Pkitt, 
381. 

COSTS, 

One  who  merely  takes  an  active  part 
in  carrying  on  a  suit  in  the  name  of  an- 
other, IS  not  liaUe  to  the  plantifiTs  wit- 
nesses for  their  daily  pay  and  mileage, 
without  an  express  promise  to  pay.  But 
he  is  liable  without  such  promise,  where 
he  projects  and  institutes  the  suit  in  an- 
other's name,  and  is  the  active  agent  in 
having  it  brought.     Uu  v.  Long,  175. 

2.  A  witness  may  bring  suit  for  hi* 
daily  pay,  Slc,  against  the  pajty  who 
tupcenaed  him  and  who  lost  the  cause, 
without  having  the  bill  of  costs  taxed 
and  making  demand  before  suit  broughu 
Jbid, 

DEPOSITION. 

Where  a  party  notifies  a  justice  of  the 
peace  that  a  deposition  is  to  be  taken  b^ 
fore  him  on  behalf  of  the  opposite  party, 
and  the  justice,  at  his  request  and  in  his 
absence,  puts  certain  questions  to  the 
witness,  he  shall  not  allege  want  of  no- 
tice.   Bamet  v.  Shool  Directors,  46. 


CONSIGNOR  AND  CONSIGNEE. 

There  is  an  implied  engagement  by  a 


EQUITY. 

The  Act  of  Assembly  conferring  on 
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the  pourts  chancery  power  in  certain 
cases,  does  not  oust  the  jurisdiction  of 
the  common  law  courts  exercising  equi- 
ty under  common  law  fums.  They  are 
concurrent  remedies,  and  a  plaintiff  may 
elect  either.    Aycinena  ▼.  Paries,  243. 

CVIDENCE. 

The  testimony  ofa  deceased  witness, 
which  has  been  taken  on  the  trial  of  an- 
other action  between  the  same  parties 
or  thoee  under  whom  they  claim,  about 
the  same  subject  matter,  may  if  proYcd 
by  the  notes  taken  of  it  at  a  tnal,  be 
given  in  evidence  to  establish  the  facts 
then  testified  to.    Moore  y,  Pearson,  51. 

2.  .  Upon  an  objection  to  evidence, 
the  court  will  not  stop  to  hear  the  testi- 
mony of  the  objecting  party  as  a  ground 
to  sustain  their  objection.    Und. 

3.  In  an  action  of  ejectment,  it.  is 
competent  for  the  plaintiff  to  give  evi- 
dence  of  the  declarations  of  one  who 

I  was  a  joint  claimant  of  the  land  in  dis- 
pute with  the  ancestor  or  alienor  of  the 
defendant  respecting  the  boundary  of  it, 
that  being  a  point  material  to  the  issue. 
And  upon  such  evidence  being  given,  it 
is  not  competent  for  the  defendant  to 
prove  the  declarations  of  the  same  per- 
son made  at  a  subsequent  period,  and 
after  suit  brought,  having  a  different 
tendency.     Ibid, 

4.  If  a  witness  be  out  of  the  state, 
notes  of  his  testimony,  proved  to  have 
been  correctly  taken  upon  a  former  trial 
of  the  cause,  may  be  refed  in  evidence. 
Bat  if  it  appear  that  the  Mritness  absent- 
ed himself  from  that  trial  before  he  was 
fully  examined,  his  testimony  given  can- 
not be  read  in  evidence.  Noble  V,  M^Qin- 
tect,58. 

&.  In  an  action  against  a  bank,  de- 
clarations by  the  cashier  or  teller  res- 
pecting the  genuineness  of  certain  checks 
I  purporting  to  have  been  drawn  by  the 
plaintiff,  made  at  a  period  subsequent  to 
their  presentation,  are  inadmissible  to 
affect  the  defendants  Bank  Northern 
Liberlies  v.  Davis,  285. 

6.  Book  entries  of  the  whole  num- 
her  of  pieces  of  paper  delivered  by  a  pa- 
per-hanger to  his  journeymen,  made  at 
the  tune  of  such  delivery,  and  of  the 
number  of  pieces  actually  consumed,  the 
price  of  each  with  the  price  of  hanging 
it  and  the  gross  amounts,  made  when 
the  quantity  was  ascertained  by  hang- 
tug,  though  three  or  four  days  after  the 


first  entry,  are  evidence.    Koch  v.  Htm- 
e^,  350. 

Jl,  Upon  the  second  trial  of  a  cause, 
in  which  a  former  judgment  has  been 
reversed,  the  counsel  of  either  party  has 
a  legal  right  to  read  the  opinion  of  the 
supreme  court  to  the  juiy.  Noble  r. 
M'aintock,5B. 

FRAUDXTLENT  CONVBTANCB. 

A  conveyance  by  a  father  to  his  sons 
in  consideration  of  an  agreement  on  their 
part  to  pay  his  debts,  is  not  fraudulent 
or  void  as  to  the  creditors  of  the  father. 
PaUison  v.  Stewart,  172. 

HUSBAND  AND  WIFE. 

Where  the  husband  lives  in  the  same 
city  as  the  wife,  and  the  wife  contracts 
debts  for  shopkeeping,  and  the  husband 
and  wife  are  living  separate,  the  hus- 
band and  wife  are  not  suable.  Jacobs  t, 
Fealherstone,  346. 

2.  Even  if  they  were  necessaries  fur- 
nished, and  the  husband  were  liable,  th« 
wife  cannot  be  joined  as  defendant  in  the 
suit    Ilnd. 

LIMITATIONS. 

The  acknowledgment  of  a  debt  is  ey- 
idence  of  a  promise ;  but  to  avoid  the 
Statute  of  Limitations  it  ought  to  be 

{»lain  and  express,  and  beyond  all  doubt, 
t  IB  not  suflScient  if  it  is  merely  an  in- 
ferential promise  not  to  plead  the  statute 
made  without  consideration ;  nor  where 
it  is  a  disclaimer  after  suit  brought  and 
judgment  recovered  of  an  intention  to 
plead  the  statute,  accompanied  by  an  al- 
legation that  the  judgment  entered  was 
for  too  much.     UUkyson  y.  Larue,  S13. 

PARTNER. 

The  rule,  that  all  who  participate  in 
profits  are  liable  as  partners,  is  subject 
to  many  exceptions.  If  three  enter  in- 
to an  agreement,  by  the  terms  of  which 
one  is  to  do  certain  things  and  the  other 
two  certain  things,  eacn  at  their  own 
expense,  and  each  to  be  entitled  to  an 
equal  share  of  the  profits  arising  out  of 
the  subject  matter  of  the  contract,  this 
does  not  constitute  them  all  partners  and 
make  them  all  liable  (or  expenses  incur- 
red by  either  in  the  performance  of  their 
part  of  the  contract.  Hedhert  v.  Fegefy, 
139. 

3.  A  partner  may  bind  his  copartner 
by  a  contract  under  seal  in  the  oams 
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'mnd  for  the  use  of  the  firm  in  #he  course 
of  its  business,  provided  the  copartner 
iBsents  to  the  oontrsct  previously  to  its 
execution,  or  afterwards  ratifies  and 
adopts  it ;  and  this  assent  or  adoption 
may  be  by  parol.    Bond  y.  Aitldn^  166. 

3.  The  bond  of  one  partner  taken  at 
the  time  money  is  loaned  to  the  lirm, 
and  as  the  consideration  for  such  loan, 
is  an  extinguishment  of  the  debt,  and 
not  a  eoUateriai  security.    IM, 

4.  One  partner  may  maintain  as- 
sumpsit against  his  copartner  for  contri- 
bution, where  he  pays  a  partnerehip 
debt  more  than  six  years  after  a  gener- 
al assignment  by  the  firm  in  trust  for 
creditors,  and  the  defendant  gives  no  ev- 
idence to  show  that  the  partnership  ac- 
counts are  open  and  unsettled.  Brown 
y.  Agnew^  335. 

6.  A  judgment  obtained  by  one  firm 
against  another,  each  of  which  is  tton- 
stituted  in  part  of  the  same  members, 
some  of  them  bein^  both  plantififand  de- 
fendant, cannot  be  executed  by  a  levy 
upon  the  separate  property  of  an  indi- 
vidual member  of  the  defeadaot  fiim. 
Tassey  v.  Church,  465. 

PBINCIPAL  AND  AQKNT. 

'Afkotorwho  sells  the  goods  of  his 
-"priacipal,  eonsigned  to  him  for  Uiat  pur- 
pose, and  takes  the  notes  of  the  vendee, 
which  he  has  diseounted  for  his  own  ac- 
commodation, thereby  beeomes  respoa- 
8i61e  for  the  amount  of  the  aales  in  the 
event  of  the  insolvency  of  the  purchaser. 
Myers  v.  ErUriken,  44. 

3.  An  agent  having  undertaken  grar 
taitOQsly  to  coUect  a  note  and  book-ac- 
odunt,  surrendered  them  to  the  debtor, 
from  whom  he  took  a  new  note  to  him- 
self for  their  amount :  held^  that  this  was 
•an  extinguishment  of  the  ori^nal  debt, 
and  the  agent  was  liable  for  its  amount 
to  his  principal.     Opie  ▼.  Serril,  S64. 

3.  In  a  suit  by  a  principal  abroad 
'  a^nst  his  factor  here,  seeking  to  charge 
•him  with  losses  occasioned  by  his  neg- 
ligence, the  defendant  cannot,  to  show 
he  had  kept  the  plaintiff  informed  of  his 
doings,  give  in  evidence  a  deposiUon 
stating  that  the  defendant  gave  the  wit- 
ness particular  instructions  to  see  the 
plaintiff  and  inform  him  of  the  state  of 
his  consignment  particularly,  and  the 
sales  made,  when  the  witness  states  he 
-had  no  copy  of  account  sales,  and  show- 
ed none  to  the  plaintiff,  and  sales  had 


long  before  been  made  of  which  no  ae- 
count  had  been  sent.  Brtwti  v.  Arr^tt, 
402. 

4.  A  factor  is  liable  for  a  loas  aris- 
ing from  his  neglect  to  keep  his  pnnet- 
pal  informed  of  matters  material  to  his 
mterests.    Ibid, 

5.  Evidence  is  not  admissible  on  the 
part  of  a  factor,  in  a  suit  by  the  prineipal 
against  him  founded  on  the  factor's  neg- 
ligence, to  show  that  it  is  not  osual  for 
factors  to  transmit  to  their  principals 
moneys  received  by  them  as  long  as 
any  part  of  the  coostgnment  remained 
unsold,  or  if  sold,  as  long  as  any  part  of 
the  moneys  remained  unpaid,  though  the 
honesty  of  the  agent  is  not  di8pnt^,and 
there  is  no  ground  to  believe  the  mo- 
neys might  Uiereby  be  lost.    JbitL 

6.  A  factor  is  bound  to  remit  to  bis 
princip^  the  moneys  received  from  sales 
of  a  consignment,  unless  there  be  an 
agreement  or  custom  of  trade,  and  if  the 
latter  be  himself  the  foctor  of  a  princi- 
pal abroad,  he  is  bound  to  call  on  his 
foctor  in  thiseountry  to  transmit  moneys 
received  when  he  is  informed  of  it,  and 
if  the  money  is  lost  by  negleot  to  do  so, 
he  is  answerable.    JM, 

7.  In  October  or  Norembor  189S, 
the  defendant  was  apprixed  of  a  sale  by 
his  agent  in  Beston,  payable  in  Febru- 
ary or  March.  In  May  the  defendant 
wrote,  stating  he  expected  an  account 
and  remittance.  Six  days  after  be 
wrote  that  he  need  not  make  a  partial 
remittance,  but  to  push  the  sales  to  a 
close  and  remit  the  whole  at  onoe.  In 
March  the  agent  acknowledged  to  him 
his  inability  to  meet  a  note  to  the  de- 
fondant,  payable  in  a  few  dajrs,  and  no 
advice  was  sent  by  the  defendant  to  the 
principal  abroad  till  the  agent  beeame 
insolvent  Held,  that  the  diefendant  was 
resDonsible  for  the  loos  of  the  goods 
and  moneys.    Ibid, 

8.  Where,  on  the  facts  pv 
the  defendant  is  liable  for  a  lo 
sioned  by  his  negligence  as  a  factor,  the 
onus  of  proving  what  the  actual  loss 
was,  lies  upon  him  and  not  on  his  prin- 
cipal, and  in  the  absence  of  nnch  proof 
the  full  value  of  the  goods,  or  a  least  of 
the  money  produced  by  their  sale,  is  the 
measure  of  damages.    Ibid, 

9.  The  factor  sold  goods  to  J.  F.  on 
a  credit  of  six  months,  taking  a.  note 
payable  to  hinself,  inchidhig  in  it  a 
debt  owing  to  hunself,  and  aAerwaids 


Digitized  by  VjOOQ IC 


DIGEST  OF  AMERICAN  CASES. 


395 


released  to  J.  F.  and  came  in  under  his 
assignmeDt.  Held^  that  he  made  the 
debt  his  own  hy  blending  it  with  his 
own  money,  and  releasing  J.  F.  without 
aothority.    ibid, 

10.  The  relation  which  exists  be* 
tween  a  notary  and  the  holder  of  a  ne- 
gotiable note,  with  regard  to  the  protest 
of  the  note  and  notice  to  the  indorsers, 
is  that  of  principal  and  agent,  and  no 
more  strict  performance  of  doty  is  re- 
quired of  the  former  than  is  indicated  by 
the  oniform  practice  of  the  place  where 
the  note  waa  ptoleste^.  Parhe  ?.  X^to- 
fie,  507. 

11.  Partners  must  acl^  with  good 
faith  towards  eaeh  other,  aad  if  one  oi 
them  be  served  with  pToeeee  io  action 
against  the  firm,  aad  judgment  be  ob* 
tuned  and  exeeotton  levied  upon  the 
partnership  preperty>  it  is  his  duty  to 
give  notice  of  it  to  his  eo-partoem;  and 
negleet  to  do  so  subjeeta  him  to  aa  ao- 
tion.    XMva// V.  Bttr6r»d'^e)  529. 

8TAKEH0LDEB. 

A  defendant  holding  funds  in  his 
hands  as  a  stakeholder,  or  fur  the  bene- 
fit of  others,  may  be  sued  in  assumpmt 
for  money  had  and  received,  and  a  spe- 
dal  judgment  aad  execution  had  on 
equity  principles  applied  in  Pennsylva- 
nia in  common  law  forms  of  proceedings 
and  the  court  will  control  the  executioa 
of  the  process  by  ordering  the  money  to 
be  brosght  io  to  court  or  otherwise .  4y~ 
dnena  v.  Peries,  243. 

2.  One  having  funds  in  his  hands  as 
stakeholder  or  agent  for  others,  may  be  . 
•ned,  though  he  has  never  been  called 
oa  to  settle  his  accounts  in  tho  common 
pleas,  and  though  he  is  administrator 
de  bonis  nan  of  one  from  whom  the 
foods  passed  ;  such  property  forming  no 
part  of  the  estate  of  the  testator,  and  not 
being  within  the  iuriadiction  of  the  or- 
phan's court  to  settle  and  distribute.  Ibid, 

3.  Bringing  suit  against  the  person- 
al representatives  of  such  testator  does 
Bot  conclude  the  party  interested  from 
proceeding  against  the  fund,  inasmuch 
as  he  has  Vwo  remedies,  in  rem  and  in 
fersonam,  and  may  pursue  both  till  sat- 
lafafition.     Ibid, 

▼CMDOR  AND  VCltl>EB. 

A  symbolical,  coastmcttve  or  ternpo- 
■ry  delivery  of  personal  preperty  is  not 
aoficieiit  w  obai^  the  ownerskq)  at  to 


creditors ;  there  must  be  an  actual  de- 
livery at  the  time  of  the  transfer,  and  a 
continuing  possession ;  otherwise  the 
sale,  although  bona  fide,  as  between  the 
parties  themselves,  is  fraudulent  in  law. 
W Bride Y,  McClelland,  94. 

WAGER. 

Money  lost  by  a  wager  upon  an  elec- 
tion, and  paid  over  to  the  winner,  can- 
not be  recovered  back  from  him  by 
means  of  a  foreign  attachment  at  the  suit 
of  a  creditor  of  the  loser,  l^peise  v. 
M?Coyy  48d. 

WITNB8«« 

Tn  an  aetioB  of  assumpsit  by  thvee . 
parlaere,  in  which  the  defendant  pleada  • 
nen  utmunpsit,  payment  and  set-ofiV  one., 
of  the  plainti/i^  cannot  be  made  a  oom- 
pelent  witness  by  releasing  after  s«it 
biM>«ght  aU  his  interest  in  the  claim  te 
his  eo-plaiotiff,  and  paying  into  court  all 
the.coafteof  the  suit  which  have  aoorued 
or  may  aconie,  to>  the  inal  iermtnatjon. 
of  the  action.     Owrch  v.  Hampton^  514^ 

9.    A  colorable  assignment  to  make, 
the  legal  plaintiff  a  witness,  does  not  di- 
vest his  interest,  and  every  sueh  aaeigai- . 
meat  is  deemed  colorable  until  the  contt 
trary  appears.    I^iper  v.  Peirce,  566^ 

3.  Where,  therefore,  the  cause  of  ae-> 
tion  was  an  account  stated  by  the  plains- 
tiff  himself,  wiihooi  a  vonoher  or  serap* 
of  paper  to  support  it,  and  oould  only  be 
recovered  by  the  force  of  the  pkonniff^s 
testimoBy ,  and  the  coosidevation  waa  not 
named,,  and  there  was  no  attieropi  to  eXf 
plain  or  rebut  4he  pvesampftion  of  eoUup 
sioB,  it  was  held,  that  the  nlaiaiii'  wa» 
not  a  competent  witness.    Ikid* 

6.  The  cross-examination  of  a  witneet 
niAiet  be  confined  to  the  sttb^ct-matter 
aboui  which  he  was  called  to  testify ;  if 
he  be  acquainted  with  other  iacts  ma^ 
tertal  to  the  issue,  he  may  be  recalled 
by  the  other  patty,  who  thereby  makes 
him  his  owa  witness,  and  is  subject  to 
all  the  rules  which  govern  his  examiaap 
tion.    Floyd  v.  Bcdard,  75. 

5.  If  a  witness  be  called  and  exam* 
ined  by  the  plidntiff,  he  naav,  at  any  sub* 
sequent  stage  of  the  trial,  be  called  and 
examined  b^  tk»e  defendant,  as  to  any 
fast  within  his  knowledge  mateiitl  to 
the  defence,  althouffh  he  may  be  direel* 
ly  iniweated  in  demting  the  plaintifTs 
xepoi«r]r«    IM^ 
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Canine  Identity.,  It  is  stated  in  the 
Life  of  Lord  Eldon,  that  he  used  to  tell  a 
story  of  a  cause  which  was  brought  be- 
fore him,  when  chief  justice  of  the 
common  pleas,  for  the  recoyery  of  a 
dog,  which  the  defendant  had  stolen  and 
detained  from  the  plaintiff,  its  owner. 
There  was  a  great  deal  of  evidence  ;  and 
the  dog  was  brought  into  court  and 
placed  on  a  table  between  the  judge 
and  the  witnesses.  It  was  a  yery  fine 
dog,  very  large  and  very  fierce,  so  much 
so,  that  the  judge  ordered  a  muzzle  to  be 
put  upon  it.  They  could  come  to  no  de- 
cision, when  a  woman  all  in  rags  came 
^^rward,  and  said  if  the  jndga  would  al- 
low her  to  get  into  the  witness-box,  she 
thought  she  could  say  something  that 
woold  decide  the  cause.  She  was  sworn , 
and  leant  forvrard  towards  the  animal, 
and  said,  '*  Come,  Billy,  come  and  kiss 
me. ' '  The  sayage-looking  dog  instantly 
raised  itself  on  its  hind  legs,  put  its  im- 
mense paws  around  her  neck  and  saluted 
Ihrt  :  she  had  brought  it  up  from  a 
puppy.  Those  words,  **  Come,  Billy, 
oome  and  kiss  me,"  decided  the  cause. 
"But  when,"  added  Lord  Eldon,  in 
telling  the  story  many  years  afterwards, 
**  I  was  summing  up,  the  defendant  in- 
cautiously said  in  my  hearing,  *  the  dam- 
ages cannot  be  great,  and  them  I  will 
pay ;  but  the  dog  I  am  determined  they 
shall  not  haye.'  I  observed  upon  this  to 
the  jury,  and  told  them,  that  if  they 
were  satisfied  that  the  dog  belonged  to 
the  plaintiff,  they  miffht  give  any  amount 
of  damages  they  plesMd,  after  what 
they  had  heard  from  the  defendant 
Upon  this  the  defendant  got  frightened 
and  consented  to  give  up  the  dog." 

Mn.  Foster.  ''  Then  what  was  the 
yerdict,  uncle  V 

Lord  Eldon.  '*  Oh,  that  threat  in- 
timidated him,  and  he  gave  up  the  dog ; 
the  yerdict  was  two  hundred  pounds,  to 


be  levied,  should  he  again  become  pos- 
sessed of  the  animal." 

There  is  a  traditionary  story  of  a 
somewhat  similar  scene  in  the  Boston 
municipal  court,  when  Mr.  Attorney 
General  Austin  was  the  prosecuting  at- 
torney for  SufiTolk.  The  defendant  was 
indicted  for  stealing  a  large  Newfound- 
land dog,  which  was  produced  in  court, 
and  to  the  ownership  and  identity  of 
which  the  evidence  on  the  part  of  the 
prosecution  was  positive.  The  defend- 
ant claimed  the  dog  as  his  own,  and  in 
the  course  of  the  trial,  he  cried  out  to 
the  dog  who  was  standing  near  thejnry, 
"Bose,  my  boy,  roll  over."  Down 
went  the  dog,  with  aery  of  recognition, 
to  the  amazement  of  Judge  Thatcher, 
and  the  amusement  of  every  body  else. 
A  verdict  of  acquittal  was  rendered,  and 
the  prisoner  carried  off  the  dog  amidst 
the  shouts  of  the  multitude. 

There  is  another  doe  story,  which  we 
have  lately  beard,  and  which  contains 
some  most  amusing  points  in  relation  to 
personal,  or  rather,  canine  identity.  A 
laboring  man  in  East  Boston,  who  vras 
connected  with  the  Extern  railroad, 
owned  a  dog  which  had  been  in  his  fam- 
ily ever  since  it  was  a  puppy*  One  day 
it  was  missed,  and  after  fruitless  efifbrts 
iiad  been  made  to  find  it,  the  owner  sup- 
posed that  it  must  have  been  stolen, 
and  gave  notice  to  all  the  laborers, 
agents  and  conductors  on  the  railroad 
to  that  effect  Now,  it  happened  that  a 
man  in  Charlestown  had  in  his  posses- 
sion a  do^,  which  he  declared  he  had 
owned  a  long  time,  but  which  the  East 
Boston  citizen  vehemently  protested  was 
the  identical  dog  which  he  had  lost. 
After  much  dispute,  the  East  Boston 
claimant  determined  to  enforce  his  rights 
at  law,  and  an  action  of  trover  was 
brought  in  the  justices  court  of  Boston. 
On  the  day  of  trial  the  parties  and  all 


Digitized  by  VjOOQ IC 


INTELUGENCE  AND  MISCELLANY. 


397 


their  personal  friends  appeared,  together 
with  the  dog,  which  the  Charlestown 
diimant  produced  securely  fastened  by 
a  chain.  There  was  great  conflict  in 
the  testimony.  It  was  clear,  that  each 
party  had  owned  a  dog,  and  equally 
clear  that  the  two  dogs  were  yery  simi- 
lar—  the  same  general  appearance  — 
the  same  expression  —  and  what  was 
strange,  the  same  tricks.  At  length 
the  counsel  for  the  plain tiflf*  exclaimed  : 
"  May  it  please  your  honor,  the  dog  is 
present,  and  we  propose  that  he  should 
speak  for  himself." 

Uader  which  king  B^zonian,  speak  or  die  h 
The '  court  gave  little  heed  to  this, 
bat  the  plaintiff  himself  taking  the 
hint,  said  to  the  dog;  **RoIlo,  do 
you  want  to  go  home?"  "Bow,  wow, 
wow,  yow,"  barked  the  dog,  in  a  style 
of  the  utmost  familiarity.  Now,  al- 
though this  testimony  had  not  been 
ruled  in,  yet  like  the  evidence  of  some 
other  witnesses  when  objected  to,  it 
was  in,  and  would  undoubtedly  have  had 
an  eflfect.  But  in  this  stage  of  the  pro- 
eeedings,  the  defendant's  counsel  in- 
cautiously remarked,  that  the  plaintiff 
oould  only  recover,  at  the  extent,  twenty 
dollars,  and  the  dog  would  rcnain  in 
the  defendant's  possession.  The  plain- 
tiff, all  unlearned  in  the  law,  and  little 
knowing  of  the  distinction  between  tro' 
ver  and  Teplevin,  was  highly  indignant ; 
nay,  he  seemed  rather  disposed  to  re- 
buke his  own  counsel.  **  The  money  is 
no  object,"  he  exclaimed  in  a  whisper, 
"but  the  dog  I  must  have."  There- 
npon,  his  counsel  in  a  somewhat  in- 
discreet manner,  informed  the  court  that 
he  would  become  non-suit  in  order  to 
commence  an  action  of  replevin  for  the 
dog  himself.  Nothing  could  have  been 
more  unfortunate  than  this  declaration, 
for  it  happened  that  the  defendant  had 
a  brother  present,  who  was  going  to  sea 
in  a  vessel  which  was  to  sail  the  next 
day  from  Portsmouth,  N.  H.,  and  to 
jum  the  defendant  committed  the  dog, 
jn  order  that  the  replevin  writ  might  not 
Deserved. 

It  happened  that  the  sailor  started  for 
Portsmouth  with  the  dog,  over  the  East- 
OTD  railroad,  and  as  we  stated  before, 
^e  plaintiff  had  given  notice  to  all 
the  conductors  on  that  road  that  his  dog 
^■'^  stolen.  Thus,  it  came  to  pass,  that 
Ae  man  was  regarded  somewhat  in  the 
Hght  of  a  thief  by  these  persons.    Bat 


he  made  out  to  satisfy  them  until  he  ar- 
rived at  Newburyport.  Here,  while 
standing  on  the  outside  of  the  car,  with 
the  dog  secured  by  a  chain  in  his  hand, 
at  the  depot,  one  of  the  railroad  people 
stepped  up,  and  taking  hold  of  the  chain, 
coolly  said,  **  I  won't  trouble  you  to 
carry  that  dog  any  farther." 

''I  don't  ask  you  to  trouble  yourself 
at  all,  and  will  thank  you  to  let  go  this 
chain." 

'*  Sir,"  was  the  reply,  •*  that  dog  is 
stolen,  and  I  shall  take  him  from  you." 

Hereupon  a  struggle  ensued,  and  all 
three  came  to  the  ground.  Meanwhile 
the  cars  set  off  at  full  speed.    "  This  is 

Sretty  well,"  saidihe  sailor ;  **  I  should 
ke  to  know  how  I  am  to  get  to  Ports- 
mouth to-night ;  and  my  ship  sails  to- 
morrow 1 " 

His  captor  informed  him,  that  he 
could  not  get  to  Portsmouth  that  night, 
and  offered  to  take  him  to  a  tavern.  So 
the  two  men  and  the  dog  got  into  the 
wagon,  but  the  railroad  man,  instead  of 
going  to  the  tavern,  drove  to  a  justice  of 
Qie  peace,  where  he  entered  a  complaint 
against  his  companion  as  a  thief,  alleg- 
ing -that  he  found  in  his  possession  tlus 
dog,  which  had  been  stolen,  and  which  he 
had  known  for  several  years  !  The  jus- 
tice accordingly  made  an  examination. 

**  Your  namo,  young  man?"  he  de- 
manded. The  sailor,  thinking  this  a 
very  pretty  joke,  answered,  "Justice." 

"Your  surname?" 

*•  Cash,"  was  the  reply. 

"  Justice  Cash,"  wrote  down  the  ma- 
gistrate. Now,  this  was  so  obviously 
false,  that,  taken  in  connection  with  the 
other  facts  proved,  the  magistrate  did 
not  hesitate  to  order  the  prisoner  to  give 
bail  for  his  appearance  at  the  next  court 
for  stealing ;  and  for  want  thereof  com- 
mitted him  to  jail. 

Meanwhile  the  Charlestown  claimant 
went  to  Portsmouth  to  see  his  brother 
off,  but  as  the  ship  had  sailed,  he  pre- 
sumed all  was  right,  and  it  was  not  un- 
til he  was  returning  to  Boston,  that  he 
saw  in  the  cars  a  man  with  the  identical 
dog  which  he  supposed  had  gone  to  sea. 
But  this  was  not  the  worst  of  it,  for  he 
also  found  out  that  his  brother,  instead 
of  being  at  sea,  was  in  Newburyport 
jail,  where  he  had  been  for  several  days, 
reflecting,  probably,  upon  the  vanity  of 
human  expectations.  He  came  out  on 
bail,  and  nis  first  act  was  to  bring  an 
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action  against  the  railroad  attaek^  for 
treflipass  and  false  imprisonment.  Em- 
inent counsel  have  been  retained  on  both 
sides,  and  we  may  expect  to  hear  from 
the  matter  again.  The  dog,  we  will 
add,  is  la  possession  of  the  East  Boston 


Law  Magazines.  The  American 
Law  Magazine  for  October  has  at  length 
reached  us.  The  editors  state  that  the 
delay  of  the  number  was  occasioned  by 
waiting  for  the  usual  materials  from 
which  they  had  been  accustomed  to 
make  np  their  digest  of  English  cases, 
from  the  pages  of  the  London  Law  Mag- 
aaine.  As  that  Magazine  fur  August  haid 
not  made  its  appearance,  the  American 
Law  Magazine  for  October  appears  with- 
out that  usual  part  of  its  contents.  The 
number  is  an  able  and  interesting  one, 
containing  a  biographical  sketch  of 
Chief  Justice  Parsons,  and  six  articles 
on  the  Conflict  of  Laws  —  Compound 
Interest  —  Cases  of  Conflicting  Fran- 
chises —  Liability  of  Corporations  — 
Power  and  Privileges  of  the  separata 
branches  of  the  Legislature  —  Of  the 
Nature  and  General  Eflfectsof  Subroga^ 
tion.  There  are  also  several  critical 
notices,  and  the  usual  digest  of  Aoteri- 
can  cases. 

The  Western  Law  Journal  for  No- 
vember was  published  with  its  usual 
punctuality,  and  contains  an  unusual 
number  of  reported  oases.  We  believe 
the  efl^orts  made  by  the  editor  to  obtain 
from  the  several  states  some  account  of 
their  local  laws  upon  those  topics  most 
important  to  persons  residing  at  a  dis- 
tance, will  be  highly  useful  to  the  pro- 
fession, and,  indeed,  to  the  whole  pub- 
lic. The  present  number  contains  the 
answers  from  Iowa. 

The  South- Western  Journal  for  July 
is  jittt  received,  and  appears  to  have 
been  recently  printed.  Nearly  six 
pages  of  the  number  is  devoted  to  a  no- 
tice of  the  Law  Reporter.  JPor  the 
editor's  compliments,  now  and  formerly, 
he  has  our  thanks.  We  forgive  the 
wit  indulged  at  our  expense,  and  we 
should  overlook  the  flippancies  on  p.  165, 
were  not  this  the  second  time  that 
the  advertisements  on  the  cover  of  this 
journal  have  been  alluded  to  in  connec- 
tion with  the  editor.  We  believe  we 
have  never  shown  a  disposition  to  avoid 
any  respoBsibiU^r  that  we  were  justly^ 


entitled  to  bear;  but  we  must  agaia 
protest  against  being  held  aooeoatabb 
for  the  manner  and  style  of  the  adver- 
tisements on  this  journal,  to  which  le- 
sponsibha  names  are  attached. 

The  PemMylvaoia  Law  JoomI  wt 
have  not  reeeired  for  several  months. 

Cflisr  JiiSTioB  McLLBK^  Withis 
the  last  year,  a  monuneot  to  the  meB*> 
ory  of  the  late  Chief  Jusdce  of  Maine 
has  been  erected  by  his  professioiial 
brethren  and  associates  ia  that  St^e. 
During  the  greater  part  of  his  profes- 
sional life,  Mr.  Mellen  resided  in  Port- 
land, and  his  remains  were  intemd  in 
the  Western  Cemetery  in  that  city. 
The  simple  but  beautiful  and  impresaive 
structure  that  has  been  erected  over  hit 
grave,  has  a  mo8(  agreeable  cooaisteaey 
with  the  simplicity  of  the  character  o( 
the  honored  subject  of  this  lestimooial, 
and  well  expresses  the  abiding  affiBCtioi 
with  which  his  virtues  an  regarded  bj 
those  who  knew  him  best.  In  its  gea- 
eral  fonn>  the  monument  is  a  diniinialied 
pedestal)  the  whole  strucuoe  being  a 
little  less  than  ten  feet  high,  A  marble 
base,  three  ieet  square,  supports  a  shaft 
four  feet  and  a  half  in  height,  two  asd  s 
quarter  feet  square  at  the  base,  aad 
idightly  diminishing  towards  the  top. 
The  shaft  is  surmounted  by  aa  oraa- 
mented  capital.  The  whole  stmttuis 
is  of  white  marble^  aad  « rests  upon  a 
foundation  of  granite.  The-  followiog 
is  the  inscriptien  on  the  north  face  « 
the  shaft. 

Erected  bv  the  Bar  of  Maine, 
to  the  memory  of 

PBaNTI9fl  MCLLXI?, 

First  Chief  Jostsee  of 

the  Saprtme  Jodeocal  Coot 

of  the  StatA. 

On  the  eastern  face  of  the  shaflls  ths 
following : 

HON.  PRENTISS  MELLEN,  L.  L.  a 

Bom  at  Sterling,  Mass., 

Oct.  II,  ir64. 

Graduated  at  Harvard  College. 

A  Senator  of  the  United  Statttj 

Appoiaiod  Chief  Jastioe  in  ISao, 

Died 

December  81, 1940. 

As  recorded  on  this  monvment,  Jadgs 
Mellen  was  at  one  time  a  Senator  of 
tb^UnitedJStatea,  haiing  baea  sleeted. 
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to  that  BtatioD  in  1817,  by  the  legida- 
ture  of  Massachusetts,  attaining  in  this 
respect  to  the  unique  distinction  of  being 
the  first  and  only  inhabitant  of  the  Dis- 
trict of  Maine,  who  was  thus  highly 
bopored,  while  the  district  fonn^  a 
part  of  Massachusetts.  He  resigned 
this  ofSce  in  1820,  on  the  separation  of 
the  two  States.  His  associate  in  the 
Senate  was  the  Hon.  Harrison  G.  Otis. 

Soon  afVer  the  death  of  Judge  Mellen 
a  brief  memoir  of  his  life  was  prepared 
by  Professor  Greenleaf,  of  Cambridge, 
who  was  long* associated,  as  the  reporter 
of  the  court,  with  the  judicial  labors  of 
the  deceased.  This  tribute  is  appended  to 
the  17th  Yolume  of  the  Maine  Reporta. 

The  service  of  procuring  the  funds 
for  the  erection  of  the  monument  of 
Judge  Mellen  and  of  snperin tending  its 
execution,  was  entrusted  to  a  committee 
of  the  Cumberland  Bar,  consisting  of 
Messrs.  C.  S.  Daveis,  John  Anderson, 
T.  A.  Deblois,  A  ugostine  Haines,  and 
J.  S.  Little,  Esqrs.  The  work  was 
executed  by  "Mr,  Joseph  R.  Thompaon, 
of  Portland. 

New  Books.  We  are  very  glad 
to  learn  that  Theodore  Sedgwick,  Esq, 
of  New  York,  has  undertaken  a  work 
upon  the  Ruie  and  Law  qf  Damages, 

We  are  also  happy  to  announce  that 
the  first  Tolume  of  Mr.  Duer's  great 
work  on  Marine  Inswrance  is  almost 
ready  for  the  press. 

The  fourth  and  last  Tolnme  of  Mr. 
8cunmon's  Illinob  Reports  is  just  pub- 
lished.   Who  is  to  be  his  successor  ? 

Mr.  Hilliard  has  in  press  the  second 
fidiiion  of  his  Abridgment  of  the  Ameri' 
(oa  Low  of  Real  Estate. 


»otc^9ot. 

haeemelhttwt  thb  word  koldk'pot,  U  lo  Eoflbh  •  paddter. 
■r  iat-'dipaildlof  !■  not  coraimiDiy  pal  OM  tliiiiar  mom,  but 
•M  lUof  wHh  odm Utiogi  put  toftUitr.  —  LOKclon,  %Vn, 

Lord  RIdoD  is  said  to  have  known  very 
htile  of  card-play  tug,  even  of  the  most  com- 
mM  lod  timple  games.  This  led,  on  one  0c- 
««ioo,  lo  a  laughable  scene  in  the  palace  of 
"««ge  III.  The  royal  parly  were  playinff  at 
commerce ;  and,  ihrougli  Lord  Eldoo's  bad 
lock  or  bad  play,  be  Had  soon  forfeited  his 
wree  liyes.  In  perfect  ignoraoce,  however, 
that  this  catastrophe  should  have  been  the 
JVnal  for  bis  retinog  Oom  the  contest,  Lord 
BUoQ  kept  hia  seal  at  the  table,  and  cootio- 
tted  playing.  At  last  Ctueen  Charlotte,  per- 
^▼ing  that  all  his  counters  were  gone,  sud- 


denly addressed  him,  — '  My  Lord  Chancel- 
lor, you  are  dead !'— We  are  not  aware  that 
any  one  exclaimed  that  the  Law  Re- 
porter was  dead  on  reading  the  following 
notice  of  our  last  number  in  the  Boston 
Morning  Post  of  November  d ;  but  probably 
one  at  least  of  our  democratic  readers  tboueht 
it  ought  to  be :  —  "  Malignant  torywm.  The 
Law  Reporter,  an  able  work,  but  vindic- 
tive as  verjuice  against  all  popular  principles, 
contains  in  its  November  number  a  most  bit- 
ter ontpoorine  of  Algerineism  against  the 
American  Sydney,  Th^as  W.  Dobr.  It 
calls  him  *a  wretched^demagogue,'  exults 
in  hb  sentence  and  imprisonment,  justifies 
the  infanKMis  packinff  of  the  jury,  and  lauds 
the  Jeffries  court!  Air.  Chandler,  the  editor 
of  the  Reporter,  who  thus  insults  every  dem- 
ocrat who  takes  his  law  journal,  is  a  whig 
candidate  for  representative  to  the  legislature. 
This  identifies  tne  whig  party  with  the  worst 
venom  of  the  Rhode  IsUod  Al^erines.  Nay, 
with  all  his  Eng'liahiam  (for  his  review  never 
had  an  American  sentiment  in  it)  he  justifies 
Dorr's  packed  jury  in  the  face  of  the  decis- 
ion of  the  law  lords  in  England,  who  set  aside 
tlie  sentence  of  O'ConnelF  upon  evidence  not 
a  hondrvdth  pan  so  strong  of  packing  a  jury 
as  was  shown  in  the  trial  of  Governor  Uoir, 
Shame  on  you,  Mr.  Chandler,  to  let  your 
politics  pervert  your  law.  F." 

Upon  the  trial  of  a  horse  case  before  Lord 
Mansfield,  a  witness  was  examined,  who  sta- 
ted that  the  horse  was  returned  to  ms  master, 
afler  the  gentleman  who  had  bought  it,  had 
kept  it  nearly  three  months.  *'  W  hat,**  said 
Lord  Mansfield,  *<  was  your  master  willing,  at 
the  end  of  three  months,  to  take  it  back 
again?  How  could  he  be  such  a  fool?  Who 
advised  him  to  do  that  ?"  "  My  Lord,"  said 
the  witness,  '*  I  advised  him  to  take  the  horse 
again."  "  How  could  yoa  be  such  a  fool?" 
said  the  Chief  Justice.  "  What  was  your 
reason  for  giving  that  advice?"  "Please 
you  my  Lora,"  said  the  witness,  "  I  told  my 
master  what  all  the  world  knows,  that  your 
Lordship  was  always  against  a  horse  dealer, 
riffht  or  wrong,  and  therefore  he  had  better 
take  it  back." 

The  House  of  Lords,  sitting  in  appeals  re- 
cently, gave  judgment  m  the  case  ot  the  noto- 
rious "  ISam  Gray."  He  had  been  indicted 
for  a  felony,  (shooting  at  a  man  with  intent 
to  maim  him,  and  also  with  intent  to  do  him 
some  grievous  bodily  barm) ;  and  as  this  in- 
dictment did  not  afiect  his  life,  his  right  to  a 
peremptory  challenge  was  objected  to.  The 
Court  of  Queen's  Bench  in  Ireland  had  deci- 
ded against  his  claim  to  such  a  challeii^. 
The  prisoner  brought  that  judgment  before 
the  Lords  on  a  writ  of  error.  All  the  English 
Judges,  except  Mr.  Baron  Parke,  held  that 
the  prisoner  was  entitled  to  the  peremptory 
challenge,  the  right  to  which  attached  on  all 
felonies,  and  was  not  restricted  to  those  in 
which  the  life  of  a  prisoner  was  in  danger. 
The  House  affirmed  that  decision ;  reversing 
the  judgment  of  the  court  below,  and  order- 
ing that  a  venire  de  novo  be  granted. 
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Os  Thursday,  Norember  7,  at  his  residence 
in  Woodland,  Hon.  John  Buchanan,  Chief 
Justice  of  the  State  of  Maryland,  aged  70. — 
He  was  appointed  associate  justice  of  the 
Baltimore  judicial  district  in  1806,  and  in 
1825  took  nis  seat  as  chief  justice  of  the 
court  of  appeals,  from  which  time  he  presided 
in  such  a  manner  a^  to  have  conferred  upon 
himself  the  reputatron  of  a  learned  jurist  and 
a  most  able  judge.  Notwithstanding  his 
precarious  health,  he  has  been  indefatigable 
jfi  his  exertions  to  fulfil  the  duties  of  his  sta- 
tion. His  decisions  constitute  the  monument 
of  his  fame. 

In  the  circuit  court  of  the  United  States, 
at  Baltimore.  Mr.  Lee,  the  District  Attorney 
of  the  United  States,  announced  the  death  of 
Mr.  Buchanan,  and  moved  an  adjournment, 
which  motion  was  seconded  by  Mr.  Johnson. 
Mr.  Chief  Justice  Taney  on  behalf  of  the 
court  replied  as  follows :— "  I  am  aware  that 
upon  occasions  like  this,  the  honors  paid  to 
the  memory  of  distinguished  men  are  often 
considered  as  very  little  more  than  matters  of 
courtesy  and  form.  But  in  this  case  I  desire 
to  be  understood  as  acting  under  the  influence 
of  very  different  feelings.  It  is  now  more 
than  forty  years  since  Chief  Justice  Buchanan 
and  myself  became  acquainted ;  and  during 
all  that  time  (with  the  exception  of  the  last 
few  years  in  which  our  respective  judicial 
duties  prevented  us  from  often  meeting,)  our 
intercourse  with  one  another  was  constant 
—  part  of  the  time  as  members  of  the  Bar, 
practising  in  the  same  courts,  and  afterwards 
m  the  tribunals  in  which  we  presided,  and 
where  I  continued  to  be  a  member  of  the  pro- 
fiBssion.  During  the  whole  of  this  long  period 
we  were  intimate  and  cordial  friends,  cherish- 
ing for  each  other  a  warm  attachment  and  re- 
spect, and  it  is  a  great  consolation  to  me  now 
to  recollect  that  during  the  whole  of  that  time , 
no  word  of  unkindness  ever  passed  between 
us :  and  that  amid  the  exciting  conflicts  which 
unavoidably  arise  in  courts  of  justice,  and 
which  sometimes  try  the  tempers  of  the  cool- 
est and  most  forbearing,  and  amid  the  still 
stronger  excitements  which  have  arisen  out 
of  public  concerns,  there  never  was  one  mo- 
ment of  unkind  feeling  between  us  —  nor  a 
moment  in  which  either  of  us  would  not  have 
rendered  to  the  other  the  best  service  it  was 
in  his  power  to  afibrd.  And  as  in  his  life, 
from  the  time  of  our  first  acquaintance,  it 
would  have  given  me  sincere  pleasure  to  offer 
him  proofs  of  my  friendship,  I  shall  now 
most  cordially  unite  in  any  measure  calcula- 
ted to  show  my  respect  for  his  memory.  The 
honors  proposed  to  be  offered  are  due.  not 
only  to  the  high  judicial  station  he  filled,  but 
also  to  his  personal  character,  to  his  untainted 
honor,  his  kindness  of  heart,  his  great  legal 
attainments,  and  to  the  unbending  integrity 
and  firmness  which  marked  his  character  as 
a  man  and  a  judge." 

Subsequently,  a  meeting  of  all  the  judges 
and  the  bar  was  held  in  the  court  room  of  the 


Baltimore  county  court,  which  was  organized 
bv  calling  Mr.  Chief  Justice  Taney  to  the 
cnair,  and  the  appointment  of  William  Schley 
as  secretary.  Mr.  Revcrdy  Johnson  then  in- 
troduced some  appropriate  resolutions,  by  a 
few  feeling  remarks  in  which  he  paid  a  pro- 
per tribute  to  the  integrity,  the  ability  and 
the  judicial  courtesy  of  the  deceased. 

At  his  residence  at  Bherbrooke,  Canada,  on 
1 1th  ult.,  at  the  advanced  age  of  77,  Hon.  John 
Flbtcheb,  Provincial  Judge  of  the  District  of 
Saint  Francis,  and  one  of  the  Justices  of  the 
Court  of  Queen's  Bench  for  that  District, 
and  also  of  the  Provincial  Courtof  Appeals. 
Mr.  Fletcher  was  the  son  of  the  rector  of  Oed- 
ham  in  Essex ;  be  was  bom  in  Rochester  in 
Kent,  and  was  one  of  the  pupils  of  St.  Paiii*s 
school,  London.  After  completing  his  educa- 
tion be  commenced  the  study  of  the  law,  and 
was  in  extensive  practice  in  London,  before 
coming  to  this  country,  Mr.  Fletcher  had  be- 
come distinguished  as  a  man  of  science  in  Loo- 
don,  where  be  was  a  contributor  to  many  scien- 
tific publications,  and  was  well  known  as  a 
most  able  and  successful  lecturer.  He  arrived 
in  Canada,  in  the  year  1 810, and  was  imme- 
diately admitted  to  the  Bar  the^and  was  for 
many  years  one  of  the  leading  members  of  the 
profession,  where  his  great  forensic  powers  are 
well  remembered.  During  the  cooiast  be- 
tween the  two  great  rival  fur  companies  in 
the  North  West  territory,  he  was  appointed 
one  of  the  commissioners  for  the  settlement  of 
the  difficulties  between  them,  and  bad  the 
Diilitary  rank  of  Major  conferred  upon  hioL 
The  next  public  position  which  he  held  was 
that  of  Chairman  of  the  Quarter  Sessions; 
which  he  resigned  upon  bis  appointment 
to  the  Judgship  of  the  District  or  St.  Fran- 
cis, ou  the  erection  of  the  eastern  town- 
ships into  a  separate  District  in  the  year 
1823.  In  the  establishment  of  a  system  of 
judicature  in  a  newly  settled  country,  be  bad 
many  and  great  obsudes  to  contend  with, 
which  his  great  firmness  and  hi|di  sense  sf  * 
duty  enablcMd  him  to  overcome.  By  the  kte 
changes  in  the  judicature  his  duties  were 
greatly  increased,  and  we  regret  to  learn  that 
his  disease  was  in  some  measure  hastened  by 
his  anxietv  to  perform  them,  and  more  partk- 
ularly  by  his  having  presided  in  Court  within 
a  few  days  of  his  death,  contrary  to  the  advice 
of  his  medical  attendent.  'lliis  earnest  de- 
sire was  strikingly  manifested  in  bis  anre- 
mitting  attention  to  the  discbarge  of  his  du- 
ties as  one  of  the  members  of  the  Court  of 
Appeals  in  July  last;  when  those  who  had 
known  him  many  years,  and  were  aware  of 
his  advanced  age,  saw  with  pleasure  that  his 
ffigantic  intellect  and  faculties  were  still  un- 
impaired. He  was  brought  up  in  the  fiiitb  of 
the  Church  of  England,  of  which  his  fiitber 
and  grand- father  were  Ministers,  and  be  has 
lived  a  sincere  member  of  that  Church,  and  a 
devoted  advocate  of  its  doctrine  and  mstitu- 
tions. 
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THE  BRITISH  PARLIAMENT. 

The  most  impressive  and  instructive  spectacles  of  LoDdoo  are 
by  no  means  the  palaces^  or  parks,  or  public  buildings  —  the 
Monument,  the  Abbey,  the  Excljange,  or  the  Tlmnel— the  race^ 
coiarses,  the  gardens,  or  the  theatres.  All  these  conspire  to  illus- 
trate the  wealth,  the  civility,  th&  power,  and  the  glory  of  England 
—  the  wealth  of  the  present  hour,  the  civility  which  her  past 
experience  has  bred,  the  power  with  which  she  pushes  her  ends  to 
accomplishment,  the  glory  which  the  genius  and  the  actiievements 
of  her  sons  have  shed  upon  her  name.  It  is  no  slight  privilege  to 
stand  among  the  monuments  whioh  a  grateful  country  has  reared 
to  the  menaory  of  those  who  have,  from  generation  to  generation, 
deserved  well  of  the  republic  —  who  have  created  her  wonderful 
literature,  who  have  served .  her  in  the  high  places  of  counsel,  or 
shed  their  blood  for  ber  in  every  land  and  on  9very  sea.  Those 
are  the  men  who  made  the  England  of  the  past.  Veneration, 
hatred^  astonishment,  or  applause,  attend  their  names  through  all 
nations,  and  from  ttge  to  age.  And  if  such  interest  attaches  to 
the  mere  relics  of  past  greatness,  how  much  deeper  interest  is  felt 
in  the  living  men  wlio  constitute  the  England  of  to^y  —  an 
England  of  unimpaired  vigoc  and  unquenched  ambition. 

It  is  a  coottnon.  reniarK,  that  when  England  has  work  to  be 
done  she  knows  wljere  to  find  the  very  man  to  do  it.  Every  page 
ef  her  history  will  furnish  a  veiification  of  this  remark.     Nothing 
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can  exceed  the  energy  with  which  she  will  concentrate  her  forces 
upon  a  given  point,  or  the  public  ability  she  can  and  does  com- 
mand in  every  department  of  service.  And  no  nation  ever  had 
such  need  of  consummate  public  ability  since  the  world  began. 
With  territorial  possessions  upon  which  the  sun  never  sets,  em- 
bracing men  of  all  kindreds  and  tongues,  all  colors  and  religions, 
in  every  state  of  human  progress,  from  savage  cannibalism  to 
cultivated  Europeanism,  governed  by  viceroys  of  every  grade  of 
power,  and  sustaining  various  and  monstrous  relations  to  the 
home  government ;  with  an  inmiense  naval  and  military  establish- 
ment, a  cumbrous  and  expensive  church  establishment,  a  pop- 
ulation of  about  twenty  millions  in  the  island  of  Great  Brit- 
ain alone,  to  be  restrained,  regulated,  taxed  and  provided  for ; 
with  seven  millions  in  Ireland,  recalcitrating  with  vigor  at  they 
know  not  what ;  with  unreasonable  American  provinces,  corrupted 
by  the  example  of  the  United  States  until  nothing  can  satisfy 
them ;  with  all  these  multiform  and  incongruous  matters  and  things 
to  manage  and  keep  in  order,  and  not  theoretically  merely,  but  in 
good  faith  to  goverriy  what  a  prodigious  agency  is  the  imperial 
parliament,  through  which  all  this,  and  much  more,  is  steadily 
accomplished  I 

No  one,  therefore,  whose  occasions  carry  him  to  London,  will 
omit  to  visit  the  houses  of  parliament.  They  are  situate  in 
Westminster,  and  nearly  adjoining  Westminster  Hall.  The  room 
which  has  been  occupied  as  the  House  of  Lords  ever  since  the 
burning  of  the  old  house,  in  1834,  is  the  identical  one  which  Guy 
Fawkes  undertook  to  blow  up,  and  stands  dhrectly  over  the  cellar 
in  which  he  had  stored  his  combustibles  for  that  grand  occasion. 
On  entering  the  hall,  which  is  about  fifty  feet  long  by  twenty 
wide,  the  throne  appears  between  two  windows  at  the  extreme 
end,  and  immediately  in  front  of  it  is  the  woolsack,  upon  whidi 
sits  the  Lord  Chancellor,  in  his  gown  and  wig.  Before  him  is  a 
long  table,  standing  crosswise  of  the  room,  and  in  front  of  that 
another  standing  lengthwise,  which,  together,  nearly  fill  up  the 
area.  On  either  hand  of  the  chancellor  are  three  rows  of  cush- 
ioned benches,  slightly  raised  one  above  the  other,  from  the  centre 
towards  the  vrall,  and  extending  about  two-thirds  the  length  of 
the  hall.  Here  sit  their  high  mightinesses,  the  peers  of  the  realm 
of  Great  Britain.  Their  total  number,  including  the  Lords  Spir- 
itual, is  about  four  hundred  and  forty  —  but  seldom  mcnre  than  a 
hundred  are  in  attendance.  With  the  exception  of  the  bishops, 
who  always  wear  their  robes  of  office,  the  lords  are  undistin- 
guished by  any  peculiar  costume,  unless  they  may  be  said  to  be 
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distinguished  for  uncommon  simplicity  and  plainness  of  attire. 
The  same  remark  applies  to  the  members  of  the  House  of  Com- 
mons, whose  sessions  are  held  in  what  was  the  House  of  Lords 
previous  to  the  fire  of  1834. 

It  is  worthy  of  notice,  that  the  English  government  has  not  seen 
fit  to  provide  its  legislators  with  desks,  stationery,  blanks  and 
twine,  paper  folders,  penknives,  or  other  apparatus  for  scribbling, 
whether  with  a  view  to  keep  them  mindful  that  they  came  there  to 
talk  and  to  hear,  and  not  to  correspond  with  their  constituents,  or 
write  for  the  newspapers,  or  with  what  other  view,  must  be  a 
mere  matter  of  supposition,  upon  which  we  offer  no  suggestion. 
Not  a  single  spittoon,  we  venture  to  say,  can  be  found  in  either 
house  of  parliament.  How  far  this  may  be  taken  as  an  evidence 
of  barbarism,  is  a  matter  of  question.  Both  Lords  and  Commons 
usually  sit  with  their  hats  on  their  heads  and  their  feet  on  the  floor. 
In  the  summer  season,  the  session  of  the  House  of  Commons 
commences  at  four  or  five  o'clock  in  the  afternoon,  and  that  of  the 
Lords  about  an  hour  later  —  and  eleven  is  an  early  hour  for  ad- 
journment. If  important  matters  are  under  debate,  it  is  not  un- 
usual for  the  sessions  to  be  prolonged  until  two  o'clock  in  the 
morning.  It  is  seldom,  however,  that  debates  arise  before  dark, 
the  first  hour  or  two  of  the  session  being  occupied  with  matters  of 
course,  and  the  attendance  being  usually  thin.  As  the  evening 
wears  on,  the  members  come  dropping  in,  one  after  another,  and 
the  debates,  if  there  are  to  be  any,  may  be  expected  from  nine  to 
twelve.  The  greatest  efforts  in  the  British  senate  have  thus  been 
generally  "  deeds  of  darkness." 

On  entering  the  House  of  Lords,  after  a  general  glance  at  the 
members  and  the  arrangements  of  the  hall,  the  eye  involuntarily 
fastens  upon  the  figure  of  an  old  man,  slightly  bent,  occupying  a 
seat  upon  the  front  bench,  at  the  right  of  the  chancellor.  He 
wears  a  dark  frock  coat  and  yellow  nankeen  trousers,  and  sits  as 
motionless  as  a  statue,  with  his  hat  (and  rather  a  fashionable  and 
young-looking  hat,  too,)  shut  quite  down  over  his  forehead,  be- 
neath which  projects  into  space  a  somewhat  prominent  and  decid- 
edly aquiUne  nose.  His  lips  are  dose  set,  his  features  rigid  and 
determined,  and  he  looks  as  if  he  were  thinking  to  himself  "  I 
have  a  right  to  sit  here,  and  I  will  sit  here,  and  nobody  on  earth 
shall  hinder  me."  There  is  an  emphasis  in  his  very  silence  which 
is  decidedly  impressive.  This  man  is  the  Duke  of  Wellington  — 
not  inappropriately  called  the  "  Iron  Duke."  He  is,  however, 
popularly  known  and  spoken  of  as  ^  Duke,  as  if  there  were  but 
one  Duke  in  England.     That  he  may  be  the  only  Duke  of  the 
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least  consequence  is  by  no  means  impossiUe.  There  he  sits, 
stern  and  stationary,  from  the  opening  of  the  session  to  its  dose, 
nodding  now  and  then  to  some  nobleman  whom  he  deems  worthy 
of  so  much  notice,  but  rarely  speaking  or  spoken  to.  He  l€K>fas 
as  if  he  did  not  care  a  filUp  for  the  praise  or  blame  of  mankind, 
and  did  not  know  that  England  is  full  of  statues  and  monuments 
to  his  honor,  that  a  whole  continent  has  not  ceased  to  eeha  his 
feme,  and  that  he  is  at  the  present  hour  the  most  popular  and  hon- 
ored subject  in  the  realm. 

Occasionally  he  rises  to  address  the  house,  as  if  to  illustrate  to 
all  the  world  that  he  owes  his  position  to  "deeds  —  not  words.** 
His  voice  is  cracked  and  hoarse,  his  articulation  thick,  mumbling, 
indistinct,  and  almost  unintelligible.  His  words  come  slowly, 
and  altogether  behind  the  time,  and  he  has  a  trick  of  pausing  in 
the  middle  of  a  sentence,  and  folding  his  arms  as  if  he  had  given 
up  trying  to  get  on  any  further.  His  gestures  are  inelegant  and 
sprawling,  and  his  sentences  are  strung  together  in  the  most  bung- 
ling manner.  As  to  matter,  his  speeches  m^y  be  said  to  be 
the  merest,  driest,  common-place  —  dry  as  dust.  In  fact,  a  duller 
or  more  faulty  speaker  than  the  Duke  of  Wellington  would  be 
hard  to  find  in  any  pubUc  body,  or  among  men  at  all  liable  to  be 
called  on  to  speak  ;  and  he  is  not  more  truly  the  greatest  of  gen- 
erals, than  he  is  the  worst  of  public  speakers.  Were  anybody  but 
himself  to  speak  half  as  badly,  he  would  be  coughed  down  with- 
out hesitation  or  compunction.  Nor  would  the  duke  be  listened 
to  for  a  moment,  but  for  his  eminent  position  and  services ;  nor 
would  even  these  procure  him  a  patient  hearing,  but  for  the  very 
general  reputation  which  he  has  for  sincerity,  fairness,  and  a  sin- 
gle eye  to  the  good  of  the  country.  It  comes  to  pass,  therefore, 
that  from  these  causes,  the  duke  never  fails  to  ''  draw  audience 
and  attention  still  as  night."  At  his  rising,  clamor  is  hushed, 
the  buzz  of  conversation  ceases,  hats  are  off,  hands  raised  to  ears, 
eyes  stretched  open,  in  the  painful  effort  of  trying  to  hear  with 
them,  and  other  indications  given,  that  the  duke  is  a  very  immense 
lioo.  Cries  of  "  hear  him,  hear  him,"  rise  from  right  and  left ; 
but  it  is  an  extremely  hard  thing  16  do,  notvnthstanding ;  and 
when  you  do  hear  him,  it  is  with  amazement  that  a  man  who  has 
lived  such  a  life,  and  done  such  deeds  —  a  man  of  such  experience 
and  energy  -^  can  talk  so  feebly.  Nevertheless,  he  is  well  worth 
the  hearing ;  for  he  is  a  living  proof  how  little  mere  eloquence 
has  to  do  with  producing  an  effect  on  public  bodies.  Demos- 
thenes, or  Webster,  might  "  speak  with  the  tongues  of  men  and 
of  angels,"  and  not  influence  the  British  senate  half  as  much 
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as  a  few  broken  and  stammering  sentences  from  the  Duke  of 
Wellington. 

The  visiter  of  the  House  of  Lords  will  not  fail  to  notice  next, 
another  individual,  of  a  very  different,  but  perhaps  not  less  remark- 
able exterior.  He  is  rather  above  the  middle  height,  thin  and 
spare,  clad  in  a  black  frock  and  pepper-and-salt  pantaloons,  and 
is  flying  about  the  hall  in  every  direction  ;  now  perching  for  a  few 
moments  on  the  wool-sack,  chatting  earnestly  with  the  chancellor, 
then  at  the  opposite  end  of  the  room  talking  as  vehemently  to 
somebody  else.  He  is  a  difficult  person  to  observe,  for  if  your  eye 
wanders  for  a  moment,  presto !  he  is  gone.  Now  on  this  side, 
now  on  that,  now  sitting,  now  standing,  but  talking  for  ever  and 
ever.  He  is  never  in  a  state  of  repose,  but  when  most  so,  is  con- 
tinually crossing  and  uncrossing  his  legs,  twisting  his  fingers,  and 
twitching  and  contorting  his  features  in  the  most  ludicrous  manner. 
He  is  restless  as  a  man  in  a  nervous  fever,  or  with  St.  Vitus's 
dance.  His  features  are  the  most  pliant  you  can  conceive  of,  and 
are  in  such  a  state  of  incessant  fluctuation,  that  it  is  difficult  to 
determine  his  real  physiognomy.  It  is  clear  he  is  not  handsome, 
but  not  so  clear  that  he  is  the  monster  of  ugliness  which  the  carica^ 
tures  present.  He  looks  lean  and  hungry  as  Cassius,  and  were 
his  muscles  of  india  rubber,  and  his  veins  full  of  quicksilver,  he 
could  not  be  more  active  or  impetuous  in  his  movements.  This  is 
Lord  Brougham. 

What  he  has  been  it  is  unnecessary  to  detaiL  At  present,  de- 
servedly or-  undeservedly,  he  is  the  most  abused  man  in  England. 
Every  newspaper,  from  the  Times  to  Punch,  seems  to  consider 
Brougham  as  fair  game,  and  they  hunt  him  without  stint  or  stay. 
He  is  neither  a  high  tory  nor  a  radical,  has  no  pyarty  in  the  Lords, 
and  less  than  none  in  the  country,  and  if  the  papers  are  to  be 
believed,  has  the  confidence  of  nobody.  Nevertheless,  though  the 
most  frequent  speaker,  he  is  heard  with  as  much  attention  as  any 
member  of  the  House  of  Lords  ;  and  upon  the  conclusion  of  the 
late  session  of  parliament,  the  Times,  in  a  very  grave  and  very  bit- 
ter article,  reviewing  the  events  of  the  session,  attributed  to  him 
an  influence  and  control  over  the  recent  legislation  of  the  country, 
either  as  originator  or  mar-plot,  second  to  that  of  no  man  in  either 
house  of  parliament.  If  the  strength  of  the  recoil  be  any  just  test  of 
the  force  of  the  blow,  then  no  man  ever  had  more  satisfactory  assur- 
ance of  his  own  power  and  importance  than  Lord  Brougham*  Be 
this  as  it  may,  po\rer  or  no  power,  importance  or  no  importance, 
he  does  not  cease  to  deal  his  blows,  right  and  left,  hit  where  or 
whom  they  may. 
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The  secret  of  Brougham's  power  as  a  public  speaker,  is  without 
doubt  his  iatrinsic  ability.  He  is  probably,  on  the  whole,  the  most 
effective,  as  he  is  by  far  the  most  versatile  and  various  of  English 
parliamentary  orators.  In  every  style  of  speaking,  from  the  grave 
and  dispassionate  tone  of  judicial  summing  up,  to  the  most  gro- 
tesque and  frolicksome  drolleries  of  the  jester  in  a  club  of  odd-fel- 
lows, in  logic,  narrative,  sarcasm  and  invective,  he  is  equally  at  home. 
When  he  takes  the  floor,  no  one  knows  were  he  will  begin,  c^ 
whom  or  what  he  will  attack,  or  what  vein  he  will  chance  to  strike 
into.  And  so  "  all  are  attentive  to  the  wondrous  man."  Ready 
and  choice  in  his  phraseology,  rapid  and  vehement  in  his  utterance, 
and  very  vigorous  in  his  ge^iculations,  he  has  always  the  air  of  a 
man  in  deep  earnest,  and  is  therefore  always  listened  to  and  alvvay^ 
entertaining.  Unsound  he  may  be  in  doctrine,  incorrect  in  his 
fects,  absurd  in  his  deductions,  and  ridiculous  in  his  passion,  but 
dull  he  never  can  be.  Contention  is  his  element ;  the  hot  conflict 
of  debate  is  his  meat  and  drink.  No  matter  what  the  subject  under 
discussion  may  chance  to  be,  he  seems  itching  to  be  in  the  skir- 
mish, and  at  the  first  opportunity  he  is  on  his  legs,  and  speaking 
with  the  fluency  and  fervor  of  long  suppressed  feeling.  His  great 
force  is  in  attack,  and  for  this  reason  he  shows  better  in  the  oppo- 
sition. Such  an  in-grain  Ishmaelite,  whose  '^  hand  is  against  every 
man,  and  every  man's  hand  against  him,"  is  not  to  be  found  on 
either  side  of  the  Atlantic,  and  whoever  would  witness  a  perfect 
embodiment  of  Philistinism,  should  see  and  hear  Lord  Brougham. 

The  following  specimen  may  serve  as  an  illustration  of  Lord 
Brougham's  manner  in  his  lighter  efforts.  The  Factories  Bill, 
limiting  the  hours  of  labor  of  women  and  children  in  factories,  and 
containing  various  provisions  for  their  health  and  comfort,  having 
been  fully  and  solemnly  debated  and  matured  in  the  House  of 
Commons,  had  come  up  to  the  Lords,  who  had  resolved  them- 
selves into  a  committee  of  the  whole  upon  the  bill,  and  were  passing 
upon  it  section  by  section.  On  coming  to  the  ninth  section,  which 
provided  for  the  washing  and  whitewashing  of  factories  at  stated 
intervals.  Lord  Brougham  rose  to  object,  and  spoke  as  follows : 

'<  I  have  seen  a  great  deal  of  this  bill,  and  the  more  I  have  seen 
the  less  I  have  felt  inclined  to  entertain  any  respect  for  it  It  is  a 
bill  to  protect  people  from  the  consequences  of  their  own  improvi- 
dence — to  give  increased  wages  for  lessened  work  —  to  interfere  in 
the  market  of  labor.  The  present  clause  relates  to  the  cleansing  of 
factories.  Distinguished  foreigners  visiting  this  coimtry,  might  be 
induced  to  ask,  when  they  saw  our  factories — huge,  unsightly  build- 
ings —  if  they  were  remnants  of  the  feudal  ages,  specimens  of  the 
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architecture  of  the  eighth  or  ninth  century  ?  The  answer  would 
be,  *  Oh,  no ;  of  the  nineteenth  century,  and  towards  the  mid- 
dle thereof.'  In  their  interference  with  these  matters,  their  med- 
dling and  dabbUng,  legislators  have  exceeded  themselves;  for 
about  the  middle  of  the  18th  clause  I  find  it  provided,  *  that  all  the 
inside  walls,  ceilings  or  tops  of  rooms,  whether  plastered  or  not, 
and  all  the  passages  and  staircases  of  every  factory,  which  shall 
not  have  been  painted  with  oil,  once  at  least  in  seven  years,  shall 
be  lime- washed  once  at  least  within  every  successive  period  of 
fourteen  months,  to  date  from  the  period  when  last  white-washed ; 
and  all  the  inside  walls  and  ceilings  or  tops  of  rooms,'  (giving  to 
these  words  a  sarcastic  emphasis,  whenever  they  recurred,)  *  in 
which  children  or  young  persons  are  employed,*  meaning  thereby 
old  women  of  sixty  or  seventy  years  of  age, — very  interesting 
young  persons  truly — (a  laugh)  —  *  and  which  are  painted  with 
oil,  shall  be  washed  with  hot  water  and  sor^J  (laughter.)  It  does 
not  say,  and  I  marvel  at  it,  of  what  temperature ;  (a  laugh.)  The 
bill  should  go  on  and  provide,  *  that  the  said  \^ater  shall  be  heated 
to  not  less  than  212  degrees  of  Fahrenheit,  or  100  of  Raumer,' 
(loud  laughter) ;  and  this  hot  water  and  soap  is  to  be  applied  *  once 
at  least  within  every  successive  period  of  fourteen  months  as  afore- 
said.' Nor  is  the  bill  specific  as  to  the  kind  or  quantity  of  soap 
to  be  employed  in  these  periodical  washings.  Really,  my  Lords, 
I  hardly  know  what  age  of  the  world  I  am  living  in.  I  ardently 
hope,  however,  that,  in  its  affectionate  soUcitude  for  the  manufactur- 
ing population,  the  house  will  not  overlook  altogether  the  comfort 
of  the  peasantry,  but  that  a  bill  will  shortly  be  brought  in,  enacting 
that  all  Ae  inside  walls  or  tops  of  cottages,  whether  plastered  or 
not,  and  all  the  passages  and  staircases  of  cottages  which  have  a 
staircase,  (a  laugh)  shall  be  hme-washed  once  in  fourteen  months  ; 
and  that  all  the  chinks,  crannies,  holes,  avenues  and  apertures 
whatsoever,  through  which  any  wind,  hail,  snow  or  sleet  can  pass, 
shall  be  barred  up  with  straw  or  clay  or  otherwise,  and  that  this 
shall  be  covered  with  a  little  plaster,  not  exceeding  so  much,  to 
keep  out  the  weather  ;  and  with  a  preamble  stating  that  *  whereas, 
it  is  unwholesome  for  young  persons  to  be  exposed  to  night  air,' 
(not  merely  young  persons  of  seventy)  *  and  whereas  it  is  desira- 
ble that  there  should  be  a  special  provision  against  damp  beds  and 
damp  clothes,  to  be  made  dry  and  comfortable  at  the  expense  of 
their  employers,  (laughter)  ;  and  above  all,  that  no  pigstyes  should 
be  allowed  near  their  dwellings,  nor  any  dunghills  near  where  they 
sleep '  —  cowhouses  might  be  permitted  where  pulmonary  com- 
plaints exist,  for  they  are  deemed  wholesome  in  some  cases  — 
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*  be  it  enacted,  as  follows,'  &c.  &c. ;  and  for  greater  accuracy,  I 
would  state  in  what  cases  cowhouses  might  be  allowed,  and  where 
not — these  all  being  important  matters  of  detail ;  — and  if  you  are 
going  into  detailed  provisions  for  the  preservation  of  the  health 
of  great  classes  in  the  community,  you  cannot  be  too  exact  in  these 
details.  My  object  is  to  show  how  absurd  is  this  kind  of  legisla- 
tion. It  is  impossible  for  you  to  enter  into  all  these  details.  Then 
here  is  a  provision  for  preventing  the  escape  of  steam  into  any  room 
occupie4  by  workmen.  Really,  really,  my  Lords,  I  feel  that  this 
is  great  nonsense.'  (Here  he  threw  the  bill  with  an  air  of  the 
greatest  contempt  upon  the  table  of  the  house,  and  sat  down 
amidst  peak  of  laughter.) 

After  a  few  words  from  the  Marquis  of  Normanby,  who  had  the 
principal  oversight  of  the  bill,  and  whose  argument  was,  in  brief, 
that  because  the  legislature  could  not  take  care  of  everybody,  it 
was  no  reason  why  they  should  take  care  of  nobody,  Lord 
Brougham  took  the  floor  and  attacked  the  section  limiting  the 
period  pf  daily  labor  to  twelve  hours.  He  said,  "  The  support 
which  this  bill  has  received  from  some  of  the  laboring  classes^  is 
owing  to  their  ignorance  of  its  effects,  many  believing  that  it  will 
secure  to  them  sixteen  hours  wages  for  twelve  hours  work.  This 
misunderstanding,  however,  is  disappearing  in  the  manufacturing 
districts,  and  the  change  of  sentiment  is  travelling  southward,  and 
in  course  of  time  will  make  itself  felt  here.  I  do  not  see  why,  if 
the  legislature  limits  the  labor  of  women  in  factories,  they  should 
not  interfere  in  behalf  of  washerwomen,  who  begin  at  five  o'clock 
in  the  morning  and  leave  oS  at  eleven  o'clock  at  night ;  and  also, 
with  wet  nurses  —  a  very  meritorious  class.  And  the  health  of 
this  last  class  is  of  much  importance,  as  they  suckle  the  children  of 
both  houses  of  parliament,  (laughter)  with  the  exception  of,  per- 
haps, one  per  cent.  When  any  complaint  is  made  of  the  over- 
working  of  these  and  other  classes,  it  is  said,  *  oh,  let  them  take 
care  of  themselves ;'  and  why  should  not  women  in  factories  be 
allowed  to  take  care  of  themselves  ?  I  repeat,  my  Lords,  that  the 
laborers  themselves  will  be  the  first  to  feel  and  complain  of  the 
evil  efiects  of  this  bill." 

The  general  air  of  the  House  of  Lords  is  quiet  and  tranquil, 
and  were  it  not  for  Lord  Brougham,  it  would  be  much  more  so. 
As  there  is  little  occasion  for  great  efforts  and  high  flights  of  elo- 
quence, that  art  is  little  cultivated,  and  less  practised.  What  we 
call  ''  spouting  "  is  never  heard  there.  Members  speak  more  in 
the  style  and  tone  of  ordinary  conversation  between  well-bred 
gentlemen,  calmly,  respectfully,  sensibly,  and  without  show  or 
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apparent  efTort.  Still,  with  the  exception  of  the  Marquis  of  Nor- 
manby,  who  is  a  very  easy,  and  eloquent,  and  prepossessing 
speaker,  Lord  Brougham,  Lord  Campbell,  and  perhaps  one  or 
two  others,  there  is  hardly  a  single  member  whose  manner  is  not 
decidedly  bad.  Want  of  facility,  a  halting,  hesitating,  embar- 
rassed utterance,  a  clumsy  and  intricate  construction  and  inter- 
twisting of  sentences,  and  an  entire  absence  of  all  grace  and  taste 
in  the  use  of  the  voice  and  gestures,  are  the  most  prominent  faults. 
Add  to  this,  the  absence  of  all  appearance  of  interest  on  the  part 
of  the  speaker,  in  what  he  is  saying,  and  it  will  £^pear  natural  that 
the  House  of  Lords,  though  the  most  dignified,  should  be,  as  in  fact 
it  is,  one  of  the  very  dullest  of  deliberative  bodies. 

The  House  of  Commons,  differing  as  it  does  from  the  House  of 
Lords  in  its  constitution  and  functions,  in  the  tenure  by  which  a 
seat  in  it  is  holden,  in  the  classes  of  society  from  which  its  mem- 
bers are  drawn,  in  the  number  of  those  members,  and  the  greater 
variety  of  interests  which  they  represent,  might  well  be  expected 
to  present  corresponding  differences  in  its  character,  as  a  deliber- 
ative body.  And  it  is,  in  fact,  a  far  more  vivacious  and  interesting 
assembly.  The  great  battles  between  the  administration  and  the 
opposition  are  waged  here.  These  two  forces  stand  always  in 
hostile  array,  and  keep  up  an  incessant  skirmish  in  the  quietest 
tiroes.  But  there  are  here  many  subdivisions,  irrespective  of  the 
ascendency  of  any  particular  administration,  each  representing 
distinct,  and  as  they  deem  important,  varieties  of  interests  and 
doctrines,  which,  struggling  for  ascendency,  unite  all  other  inte- 
rests against  them,  and  give  spirit  and  vigor  to  the  proceedings  of 
the  assembly.  The  House  of  Conmions  is,  in  these  days,  emi- 
nently a  popular  body.  In  all  times  it  has  been  dear  to  the  Eng- 
lish people,  as  the  protector  of  their  rights,  against  the  encroach* 
ments  of  the  crown  and  the  aristocracy  ;  but  in  these  days, 
whatever  popular  movement  would  make  head  in  England,  must 
have  its  representative  in  the  House  of  Commons,  and  fight  its 
battles  here,  and  through  the  action  of  this  branch  of  the  legisla- 
ture acquire  successively  audience,  toleration,  respect,  popularity, 
ascendency.  And  here,  accordingly,  stands  O'Connell,  to  thunder 
repeal,  and  Joseph  Hume,  to  preach  democracy,  and  Cobden,  to 
put  down  the  corn  laws,  and  Lord  John  Russell,  to  personate  the 
ghost  of  deceased  whig  principles,  each  of  them  the  prime  minis- 
ter of  an  important  subdivision  of  the  English  people,  not  less  truly 
and  admittedly  than  Peel  is  prime  minister  of  the  kingdom. 

The  constitution,  too,  of  the  House  of  Commons  is  eminently 
&v(nrable  to  variety  and  independence  of  discussion.    The  mili- 
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tary,  naval,  and  legal  professions,  furnish  many  of  its  members; 
the  mercantile  and  manufacturing  interests  are  fully  represented 
by  selections  from  their  own  ranks  ;  the  literary  class  is  most 
respectably  and  suflSciently  represented ;  while  a  strong  body  of 
country  gentlemen,  independent  in  point  of  property,  and  always 
open  to  conviction,  constitute  the  great  mass.  From  them  little 
discussion  is  expected  ;  but  they  are  liable  to  fluctuate,  and  it  is  to 
influence  them  that  arguments  are  arrayed  and  eloquence  poured 
out.  They  sit  very  quietly,  conscious  of  their  strength ;  for  they 
know  that  every  administration  is  at  their  mercy. 

It  tends  greatly  to  the  independence  and  dignity  of  the  Com- 
mons, that  they  are  not  necessarily  nor  generally  residents  of  the 
places  for  which  they  sit,  and  if  their  course  prejudices  their  pros- 
pects in  one  part  of  the  kingdom,  it  is  likely  to  advance  them  in 
another.  If  they  are  rejected  by  the  borough  of  old  Sarum,  they 
may  be  returned  for  Liverpool  or  Manchester.  They  have  not, 
therefore,  that  paralyzing  terror  of  their  constituents  before  their 
eyes,  which  tends  to  reduce  an  American  legislator  to  a  mere 
puppet.  Naturally,  therefore,  they  take  a  broader  view  and 
pursue  a  bolder  career.  Nor  is  it  necessary  that  they  should  con- 
sume the  time  of  the  house  in  long  speeches,  which  have  no  other 
effect,  as  speeches,  than  to  clear  the  benches,  but  which,  as  political 
pamphlets,  are  intended  to  influence  the  speaker's  constituency  at 
home,  and  secure  his  re-election. 

It  grows  out  of  all  these  facts  and  causes,  that  the  House  of 
Commons  is  perhaps  the  most  able,  spirited,  and  truly  dignified 
deUberative  body  in  the  world.  There  is  a  character  and  man- 
hood about  it,  a  boldness  in  the  avowal,  and  a  freedom  in  the  dis- 
cussion of  all  sorts  of  opinions,  which  are  worthy  of  all  commen- 
dation and  respect.  Without  being  as  staid  and  decorous  as  the 
House  of  Lords,  the  bearing  of  the  members  towards  each  othes 
is  uniformly  courteous.  But  the  debating  is  altogether  more  spir- 
ited. It  requires  more  talent  to  gain  the  attention  of  the  house, 
the  attack  is  bolder  and  the  reply  sharper,  and  the  applause  or  dis- 
approval more  instantaneous  and  impulsive. 

Among  the  prominent  speakers  in  the  House  of  Commons,  per- 
haps the  person  in  whom  a  stranger  would  feel  the  deepest  in^ 
terest,  an  interest  greatly  heightened  by  his  official  position,  is  Sir 
Robert  Peel.  He  is,  from  the  necessity  of  the  case,  a  very 
frequent  speaker,  and  much  which  he  has  to  say  is  unavoidably 
evasive,  procrastmating,  and  unsatisfactory.  Interrogatories  are  fre- 
quently put  by  members,  for  the  very  purpose  of  embatjassing 
Jiim,  and  even  when  there  exists  no  such  design,  the  informatioo 
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for  which  they  call  •  is  not  proper  to  be  communicated,  or  not 
timely.  The  head  of  the  administration  in  the  Commons  requires 
great  presence  of  mind,  great  adroitness,  and  great  insight,  to  save 
himself  from  most  awkward  dilemmas  and  humiliating  discomfi- 
tures.  Good  temper,  and  a  strict  command  of  it,  are  also  well- 
nigh  indispensable.  In  all  these  quaUfications  Sir  Robert  Peel  is 
preeminent.  Whatever  his  merits  ~  as  a  statesman  may  be,  they 
axe  great  as  a  tactician.  He  seems  always  perfectly  cool  and 
entirely  satisfied  with  himself,  speaks  in  smooth  and  insinuating 
tones,  seldom  elevating  his  voice,  answers  the  most  unpleasant 
questions  as  if  he  suspected  no  sinister  design,  and  was  anxious 
to  give  all  the  information  he  possibly  could,  replies  to  the  argu- 
ment of  an  opponent  as  if  he  pitied  rather  than  blamed  him,  and 
wished  only  to  "  overcome  evil  with  good,"  and  in  short  is  so 
plausible  and  so  self-collected,  and  "  bears  himself  so  meekly  in 
his  great  office,''  that  you  cannot  doubt  he  was  born  expressly 
for  it. 

The  great  leader  of  the  opposition,  Lord  John  Russell,  though 
reputed  to  be  a  man  of  considerable  talent  and  great  private 
worth,  is  no  match  for  Peel.  He  is  a  duU,  hammering,  unhand- 
some speaker ,v  often  flighty,  often  extravagant,  and  almost  always 
unhappy.  He  has  not  the  easy  fluency  of  Sir  Robert,  but  hesitates 
and  bungles,  and  seems  embarrassed.  Add  to  this,  that  he  is  very 
generally  making  a  disproportionate  "  ado  about  nothing,"  and 
laying  himself  open  to  his  adroit  antagonist,  and  you  will  readily 
conceive  that  he  must  needs  usually  come  off*  second  best. 

Mr.  Macaulay  (whom  we  scarcely  heard)  has  the  reputation  of 
being  one  of  the  ablest  and  best  speakers  in  either  house  of  par- 
liament. Independent  in  character  and  circumstances,  capable  of 
bringing  the  rich  spoils  of  various  literatures  to  illustrate  and  em- 
bellish his  theme,  an  acute  reasoner,  endowed  with  an  affluent  but 
chastened  imagination,  choice  in  his  language,  and  dignified 
and  manly  in  his  bearing ;  he  speaks  seldom,  indeed,  but  always 
with  a  power  which  commands  attention  and  enforces  respect. 

But  there  are  few,  if  any,  among  the  English  parliamentary 
orators  who  are  superior  in  oratorical  merits  to  that  great  apostle 
and  prophet  of  corn  law  repeal,  Richard  Cobden.  He  has  had 
extensive  practice  and  experience  in  public  speaking,  and  these 
have  taught  him  a  remarkable  command  of  all  his  resources. 
His  voice  is  clear  and  strong,  his  enunciation  distinct,  his  language 
fluent,  but  not  too  rapid,  and  he  has  an  air  of  fair  dealing  which 
is  very  prepossessing.  In  s^temcnt  he  is  lucid  and  concise,  in 
argument  carefully  logical,  in  illustration  apt.    Wary  in  the  choice 
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of  his  position,  he  defends  it  valiantly,  and  it  is  a  much  easier  task 
to  vilify  than  to  answer  him. 

It  remains  to  be  said,  that  the  general  tone  of  the  discussions  in 
parliament  is  eminently  practical  and  business-like.  Nothing  is 
seen  of  that  absurd  deference  to  temporary  popular  caprice  and 
unenlightened  popular  opinion,  which  is  the  crying  sin  of  all  our 
legislative  assemblies.  The  basis  of  legislation  in  England  is  for  the 
most  part  accurate  and  certain  knowledge^  obtained  from  all  possi- 
ble sources,  and  at  whatever  cost.  Every  considerable  change  of 
the  law  is  preceded  by  the  most  patient  and  elaborate  investiga- 
tions, carried  on,  if  need  be,  from  session  to  s^on  and  parliament 
to  parliament,  the  results  of  which,  when  embodied  in  a  report, 
seem  to  exhaust  the  subject.  Of  course  there  is  much  less  scope 
for  vague  statements,  contradictory  rumors,  and  guesses,  and  sur- 
mises, as  to  matters  of  fact. 

Owing,  in  part,  to  the  greater  remoteness  of  the  legislators  from 
dependence  upon  the  people,  and,  in  part,  to  a  life-long  training 
for  their  duties,  every  discussion  will  be  found  to  proceed  with 
more  reference  to  admitted  and  settled  priaciples  of  law,  political 
economy,  and  public  policy,  than  to  the  chances  of  the  coniiDg 
election.  Whatever  superiority  we  may  ascribe  to  our  own  institu- 
tions, as  compared  with  those  of  England,  we  have  not  yet,  by  any 
means,  exhausted  the  lessons  which  that  country  can  teach  us. 
To  her  parliament  we  tnay  advantageously  go  for  instruction  in 
legislative  decorum,  freedom  of  discussion,  and  a  fearless  utter- 
ance of  opinion  upon  all  public  questions ;  and  while  we  can  teadi 
her  legislators  eloquence,  it  might  not  be  amiss  to  learn  of  them 
statesmanship  and  public  spirit. 
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Court  of  Common  Pleas j  Massachusetts^  November ^  1844, 
at  Boston. 

George  Cooudge  i;.  Wo.uam  P.  Choatb  and  othkrs. 

An  officer  and  his  posse,  under  a  search- warrant,  issued  under  the  Refised 
Statutes  of  Massachusetts,  c.  50,  s.  19,  seized  a  number  of  game  cocks,  and 
afterwards,  by  command  of  the  justie»  befpre  whom  they  were  broo^rfat,  de- 
stroyed the  same.    Held : — (1)  That  the  game  cocks  were  not  implements  of 
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gtming,  within  the  meaning  of  the  statute ;  consequently  the  search-warrant 
did  not  justify  their  seizure.  (2)  Nor  were  they  apparatus  or  implements  used 
or  to  be  used  in  gaming,  under  the  Revised  Sututes,  c.  142,  s.  5,  and  the  order 
of  the  magistrate  did  not  justify  their  destruction  ;  (3)  The  search-warrant  was 
evidence  that  the  officer  and  his  posse  were  lawfully  present  at  the  time  of  the 
seizare,  and  only  those  of  the  party  were  liable  for  the  -seizure,  who  were 
proved  to  have  been  actually  engaged.  (4)  The  criterion  of  the  value  of  the 
fowls,  was  not  what  they  would  bring  as  poultry  in  a  provision  market,  but 
what  they  were  actually  worth  to  the  plaintiff.  (5)  Where  the  motives  of 
the  defendants  were  commendable,  only  the  actual  damages  were  to  be 
given. 

Trespass  to  recover  the  value  of  a  number  of  game  cocks,  taken 
in  February,  1844,  at  the  Horn  Pond  House,  kept  by  one  Tilton,  in 
Woburn,  on  a  search-warrant,  issued  under  the  Revised  Statutes 
of  Massachusetts,  c.  60,  s.  16,  authorizing  the  search  for  and  seizure 
of  implements  of  gamhig,  and  subsequently  destroyed  by  order  of 
the  magistrate  who  issued  the  warrant. 

Edward  D.  Sohier  and  Toltnan  WiUey  appeared  for  the  plaintiff. 

Jonathan  P.  Rogers  and  Albert  EL  Nelson  for  the  defendants. 

WiUey  opened  the  c^e  by  reading  the  writ,  which  was  brought 
by  the  plaintiff  against  William  P.  Choate,  Benjamin  Bosworth, 
Benjamin  Coolidge,  Dwight  F.  Eager,  John  Carroll,  Sylvanus 
Wood,  Jason  Richardson,  Benjamin  Millett,  Luke  Fowle,  Oliver 
Bacon,  and  Thomas  Richardson,  Jr.,  all  of  Woburn,  gentlemen. 

Rogers.  Quit^  a  population. 

WiUey.  This  is  a  plea  of  trespass,  for  that  the  defendants,  on  the 
sixth  of  February  last,  and  on .  divers  other  days  and  times,  with 
force  and  arms,  seized  and  took  away  from  the  plaintiff  eight  cer- 
tain game  cocks,  of  the  value  of  $400,  and  killed,  burnt  and  de- 
stroyed the  same,  whereby  they  became  lost  to  the  plaintiff.  (The 
second  count  charged  the  seizing  and  taking  away  eight  other  game 
cocks,  and  killing  and  destroying  the  same.  The  third  count 
charged  the  seizing,  taking  and  carrying  away  eight  other  game 
cocks,  on  said  day,  and  at  divers  other  days  and  times,  and  dis- 
posing of  the  same,  and  converting  them  to  the  use  of  the  de- 
fendants.) The  general  issue  is  pleaded  with  a  specification  of 
defence. 

Weu^  C.  J.  Mr.  Willey,  don^t  you  want  to  amend  your  last 
count,  which  charges  a  taking  and  conversion  on  divers  days  and 
limes  ?    It  sounds  rather  liarshly  to  me,  as  a  lawyer. 

Sohier.  I  have  not  read  the  declaraticyi  before.  I  think  those 
words  had  better  be  omitted. 

Wells  C.  J^  We  Vish  to  have  our  records  right,  and  not  have 
them  encumbered  with  surplusage. 
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WUley.  I  suppose  it  will  be  sufficient  to  move  to  amend,  with- 
out terms. 

The  specification  of  defence  alleged,  (1.)  that  the  acts  com- 
plained of  as  done  by  Choate,  if  done,  were  done  by  him  as  a  deputy 
of  the  sheriff  of  the  county  of  Middlesex,  under  the  direction  and 
order  of  a  justice  of  the  peace,  of  the  county  of  Middlesex  ;  (2.) 
that  the  acts  charged  against  the  other  defendants,  if  done,  were 
done  by  them  under  the  order  and  direction  of  Choate  as  such 
officer  and  acting  under  a  legal  warrant ;  (3.)  that  the  defendants 
were  only  liable  to  an  action  in  the  county  of  Middlesex,  and 
moved  to  dismiss  the  action  ;  (4.)  that  the  property  alleged  to  have 
been  taken,  converted  and  destroyed,  was  used  in  gambling  and 
for  the  purposes  of  gaming,  and  that  the  plaintiff  was  the  owner 
and  keeper  of  the  same. 

WUley  proceeded  to  state,  that  it  was  sufficient  for  the  plamtiff 
to  make  out  that  he  owned  the  property,  and  that  the  defendants 
took  it  from  him.  Those  facts  being  established,  the  question 
would  arise  as  to  the  value  of  the  property.  Game  cocks  are  a 
rare  article  in  this  country,  and  considerable  expense  is  required  to 
import  them,  and  to  keep  them  in  order.  They  are  valuable  as 
articles  of  exportation. 

Wells  C.  J.  Mr.  Nelson,  I  must  ask  you  if  there  is  anything 
to  connect  these  parties  with  the  justification.  There  is  no  justifi- 
cation for  cutting  off  the  heads  of  these  cocks,  after  bringing 
them  before  the  magistrate. 

Nelson.  Is  your  honor  prepared  to  rule  the  point  against  us  ? 
If  so,  it  will  save  any  argument  from  me. 

Wells  C.  J.     I  am  not. 

Nelson  then  read  from  the  Revised  Statutes: — "When  any 
officer,  in  the  execution  of  a  search-warrant,  shall  find  any  stolen 
or  embezzled  property,  or  shall  seize  any  of  the  other  thing's^  for 
which  a  search  is  allowed  by  the  provisions  of  this  chapter,"  (among 
which  are  "  any  gaming  apparatus  or  implements  used,  or  kept 
and  provided  to  be  used,  in  unlawful  gaming,  in  any  gaming  house, 
or  in  any  bnilding,  apartment,  or  place  resorted  to  for  the  purpose 
of  unlawful  gaming  ;")  "  all  the  property  and  things  so  seized,  shall 
be  safely  kept  by  the  direction  of  the  court  or  magistrate,  so  long  as 
.shall  be  necessary,  for  the  purpose  of  being  produced  or  used  as 
evidence  on  any  trial ;  and  as  soon  as  may  be  afterwards,  all  such 
fttolen  and  embezzled  property  shall  be  restored  to  the  owner 
thereof,  and  all  the  other  things^  seized  by  virtue  of  such  warrants, 
shall  be  burnt  or  otherwise  destroyed,  under  the  direction  of  the 
court  or  magistrate."     Ch.  142,  s.  6. 
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Rogers.  There  is  a  preliminary  question,  which  may  embar- 
rass the  plaintiff.  The  plaintiff  must  prove  possession,  or  a  legal 
right  of  possession.  The  plaintiff's  possession  was  divested  by 
virtue  of  the  warrant.  The  game  cocks  were  in  the  custody  of 
the  law. 

Wells  C.  J.  I  shall  rule,  for  the  purposes  of  this  trial,  that 
the  magistrate  was  not  warranted  in  ordering  the  cocks'  heads  to 
be  cut  off;  and  also,  that'  the  property  was  not  legally  in  the  cus- 
tody of  the  law. 

Nelson.  I  do  not  understand  how  your  honor  rules  upon  the 
question  raised  by  the  last  clause  of  the  specification  of  defence. 

Wells  C.  J.  On  that  point  I  shall  rule  against  the  defend^ 
ants.  I  am  not  clear  as  to  the  law  upon  the  subject,  but  I  shall 
rule,  for  the  purposes  of  this  trial,  that  these  game  cocks  were  not 
among  the  apparatus  to  be  seized  and  brought  before  the  magis- 
trate, I  shall  also  rule,  that  the  plaintiff  must  connect  the  defend- 
ants with  the  taking  away  and  destruction  of  the  property,  in 
order  to  render  them  liable.  They  were  rightfully  there  present, 
for  the  purposes  of  the  arrest  to  be  made  under  the  warrant.  The 
question  will  then  arise,  how  many  were  engaged  in  capturing  and 
destroying  these  cocks. 

Willey  called  over  the  names  of  seven  witnesses,  and  requested 
the  clerk  to  swear  them,  observing,  in  reply  to  a  question  from  Mr- 
Nelson,  that  this  was  the  first  division. 

Joseph  Muncreef  was  the  first  witness  called.  He  had  the 
sunken  eye,  and  piping  tremulous  voice  of  old  age.  His  testimony 
was  as  follows :  —  Mr.  Coolidge  was  at  Tilton's  hotel,  at  Wobum, 
on  February  5th,  1844.  He  went  there  to  see  some  fowls  spar, 
and  to  buy  a  few  to  send  off  to  New  Orleans.  He  had  four, 
which  he  brought  with  him,  and  he  bought  four  there.  He  gave 
five  dollars  a  piece  for  those  which  he  purchased.  As  to  the  other 
four,  I  let  him  have  the  fowls  from  which  he  bred  them.  They 
cost  five  dollars  in  India.  He  had  two  remarkable  fowls.  They 
were  worth  twenty  dollars  a  piece,  for  anybody  who  wanted  them 
for  any  good  use.  The  others  were  worth  from  ten  to  eight,  or 
five  dollars.  The  better  one  of  the  two  was  worth  five  dollars. 
The  two  were  worth  ten  doUarsr  I  was  in  the  vestry  as  a  pris- 
oner, when  they  brought  them  in,  in  bags,  and  put  them  in  the 
pulpit.  They  wrung  the  necks  of  one  or  two,  before  they  put 
them  into  the  pulpit.  They  put  the  living  ones  in  the  pulpit,  and 
laid  the  dead  ones  before  the  pulpit.'  I  do  not  know  who  they  were 
who  brought  them  in.     I  didn't  know  one  on  'em. 

WiUey.  Did  you  know  of  Coolidge's  cocks  fighting  that 
night? 

Digitized  by  VjOOQ IC 


416  RECENT  AMERICAN  DECISIONS. 

Rogers.  What  relevancy  has  that  question  to  the  present 
case  ? 

Wells  C.  J.  I  suppose  the  counsel  wish  to  show  that  these 
cocks  were  not  used  in  gaming. 

Rogers.  That  becomes  immaterial,  after  the  ruling  of  the 
court. 

Sohier.  We  ask  the  question,  for  the  purpose  of  excluding  a 
conclusipn.  It  may  be  argued  by  the  other  side,  that  if  the  cocks 
had  been  fighting,  and  any  of  them  were  killed  in  the  course  of 
the  game,  we  could  not  recover  their  value  of  the  defendants. 

Wells  C.  J.      You  may  ask  the  question. 

Witness,  I  did'nt  know  of  Coolidge's  cocks  fighting  that 
night.     I  don't  believe  they  did  !fight  that  night  at  all. 

Rogers.    We  don't  want  your  belief ;  tell  what  you  know. 

Cross-examined.  They  don't  sell  them  kind  of  fowl  in  mar- 
ket.  If  they  were  sent  ofi*  to  New  Orleans,  or  the  Spanish 
main,  or  Santa  Cruz,  they  would  bring  forty  dollars  a  piece  as 
quick  as  they  would  bring  a  cent.  Their  market  value  in  Mas- 
sachusetts would  depend  on  who  wants  'em,  and  what  they 
want  'em  for.  I  can't  say  what  they  would  fetch  in  market. 
They  never  were  raised  to  sell  in  a  market  for  dunghill  fowls.  It 
is  a  great  deal  of  trouble  to  raise  'em.  You  have  to  keep  ^em 
from  rats  and  cats,  when  they  are  chickens,  and  when  they  are 
grown  up  they  must  be  kept  from  other  fowls.  They  are  put  on 
the  walk,  which  costs  a  dollar  a  piece  for  the  walk.  That  is  a 
place  fixed  to  keep  them  separate. 

Rogers.    I  suppose  he  is  then  "  cock  of  the  walk." 

Witness.  The  difficulty  in  raising  them,  more  than  in  raising 
dunghill  fowb,  consists  in  keepii^  them  separate  from  other  fowls, 
so  as  not  to  spoil  the  breed,  and  in  keeping  them  apart.  One 
difficulty  is  enough.     I  have  told  you  of  two. 

Rogers.  Which  species  is  the  most  prolific  ?  Which  breeds 
the  most  ? 

Witness.  They  both  fetch  as  much  as  they  can  fetch.  That  is 
a  queer  question ;  a  very  queer  question.  The  game  hen  lays  as 
many  eggs  as  the  dunghill  fowl.  They  pick  up  their  wittl^  the 
same  as  dunghill  fowls,  with  their  bill.  They  eat  the  same,  if 
they  can  get  it.  We  make  their  flesh  hard,  before  we  send  them 
off,  by  feeding  them  with  hard  corn.  •  I  knew  my  own  bags,  and 
four  of  Mr.  Coolidge's,  when  they  were  carried  into  the  pulpit 
The  other  four  were  old  dirty  looking  ones.  I  should  not  know 
them.  You  must  have  a  separate  bag  for  every  cock,  or  they 
would  fight  and  kill  each  other.    Game  cocks  are  raised  to  send 
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off.  I  don't  know  what  they  do  with  them  there.  I  dotft  know 
whether  they  were  ever  raised  for  eating.  Farmers  in  the  country 
round  likes  to  have  'em,  'cause  they  keep  other  roosters  off. 

Nehemiah  LitUe/ieldwBB  called. 

Aogers.  Stop  a  moment.  Have  you  any  interest  in  the  event 
of  this  suit  ? 

Witness.  I  have.  I  am  to  pay  any  expenses  which  may  arise 
on  the  part  of  Mr.  Choate's  posse. 

Wells  C.  J.     The  witness  is  competent  for  the  plaintiff. 

Sohier.  His  interest  is  against  us.  I  am  obliged  to  you  for 
drawing  out  that  fact. 

Rogers.  We  will  see  hdw  that  is,  presently.  Did  you  kill  any 
of  these  fowls  ?  . 

Witness.    I  did. 

Rogers.  I  su]bmit  that  the  witness  is  incompetent,  since  a  reco- 
very against  the  defendants  in  this  suit,  and  satisfaction,  would  be 
a  bar  to  any  suit  against  the  witness. 

Wells  C.  J.  The  witness  is  incompetent.  A  recovery  and 
satisfaetion  would  be  a  bar. 

Sohier.  There  is  a  balance  of  interest,  which  will  render  him 
indifferent. 

Wells  C.  J.  No,  it  is  not  a  balance  of  interest.  He  would 
be  protected  by  a  recqvery  and  satisfaction  in  this  suit,  and  there 
can  be  no  contribution  for  costs  in  an  action  of  trespass.  He  is 
directly  interested  in  the  event  of  this  suit. 

Sohier.  Our  only  object  in  calling  him  was  to  shorten  the  case, 
by  proving  a  fact,  which  it  will  consume  more  time  to  prove  by 
other  witnesses.     But  as  he  is  objected  to,  he  may  sit  down. 

Rogers.    If  that  is  your  object.  We  waive  the  objection. 

Sohier  (to  the  witness).     Step  down. 

Rogers.  The  question  respecting  the  admissibility  of  a  witness, 
tinder  circumstances  like  these,  is  one  of  the  most  doubtful  points 
of  the  law. 

Wells  C.  J.  It  is  so,  and  it  is  a  very  embarrassing  point  to 
decide.  Mr.  Sohier,  the  counsel  on  the  other  side  waive  the  ob- 
jection, and  you  may  use  the  witness. 

Sohier.  We  won't  take  this  witness  at  present.  We  will  call 
another. 

John  Clougk.  I  did  not  see  any  fowls  carried  away.  I  saw 
none  at  the  vestry.  I  saw  none  destroyed.  I  saw  Benjamin  Cool- 
kige  tearing  the  cockpit  to  pieces. 

WiUey.    Whether  or  not  did  you  see  Sylvanus  Wood  there  ? 

Nelson.    Ask  him  whom  he  saw.     Don't  lead  the  witness. 
vol.  vn. — NO.  DC.  63. 
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Willey.  I  do  not  lead  the  witness.  I  ask  him  whether  or  not  he 
saw  Sylvanus  Wood  there. 

The  witness  said,  as  several  of  the  defendants  were  named  over, 
that  he  saw  them  there  that  night.  He  saw  some  bags  carried 
away. 

William  White  was  called.  He  came  forward  and  spoke  to  the 
plaintiff's  counsel. 

Willey.  The  witness  suggests  that  be  is  partially  deaf^  and 
wishes  to  stand  near  us. 

Wells  C.  J.  Well,  he  had  better  take  the  stand.  Your  voice 
is  pretty  heavy,  Mr.  Willey. 

Witiiess.  I  was  at  the  vestry  on  the  evening  of  February  5. 
I  saw  some  game  cocks  there.  I  do  not  know  how  many.  I  am 
superintendent  of  the  town  house.  I  was  called  up  to  open  the 
town  house,  but  was  afterwards  told  that  they  were  going  to  hold 
the  Court  in  the  Baptist  vestry.  Mr.  Choate  ordered  me  to  keep 
the  door.  The  fowls  had  been  brought  in  before,  and  were  in  the 
desk.  They  were  carried  out  on  Woburn  common,  and  destroyed. 
Their  necks  were  wrung,  and  cut,  &c.  The  persons  there  were 
all  mixed  up  together.  I  could  not  particularize  any  one  wbo 
was  there.     There  might  be  forty  persons  there. 

Willey.    Whether  or  not  v^ras  William  P.  Choate  there  ? 

The  same  question  was  asked  respecting  six  others  of  the  de- 
fendants, and  answered  in  the  affirmative. 

Nelson.    Were  these  pefsons  on  the  common  or  in  the  vestry  ? 

Willey.  He  understood  my  question.  They  were  on  the 
common. 

Nelson.    Well,  ask  him  the  question,  and  see. 

Witness  (on  being  interrogated).  I  mean  that  these  persons  were 
at  the  vestry. 

Wells  C.  J.  You  will  have  to  go  back  again,  and  see  who 
you  can  get  on  to  the  common. 

Willey.  We  will  go  on  and  see  who  were  at  the  vestry ;  we 
will  connect  them  with  the  affidr  on  the  common  by  other  wit- 
•  nesses. 

Witness.  All  the  defendants  were  at  the  vestry,  except  Eager 
and  Bacon. .  I  cannot  swear  whether  they  were  there  or  noU  I 
could  not  swear  to  any  of  the  defendants  being  on  the  bomnooo. 
I  cannot  swear  whether  Choate  was.  I  suppose  he  veas.  I 
walked  up  with  Mr.  Drew.  They  made  a  bonfire  of  the  cockpit, 
and  burnt  the  bags.  The  fowls  wexe  left  where  they  were  killed. 
Some  of  them  were  hung  up  on  a  tree  the  next  day,  as  trophies  of 
victory.     I  could  only  swear  t6  seeing  one  killed.     I  think  there 


Digitized  by  VjOOQ IC 


COURT  OP  COMMON   PLEAS,  MASSACHUSETTS.        419 

were  ten  there  the  next  morning.  lam  not  positive  as  to  the 
namber. 

Michael  Whalem  (a  boy).  I  am  a  servant  of  Mr.  Tilton's. 
There  were  from  ten  to  twenty  game  fowls  at  Mr.  Tilton's  hotel 
that  night.  They  were  hung  up  in  bags  in  the  cockpit  room. 
After  the  posse  had  gone  away,  there  were  no  bags  there. 

WUky.    What  was  done  with  the  cockpk  ? 

Wells  C.  J.  It  is  in  evidence  that  it  was  carried  on  the  com- 
mon and  burnt.     The  sheriff's  return  is  evidence  of  that. 

Sohier.  We  have  not  yet  put  in  the  sheriff's  return,  your 
honor.  , 

Wells  C.  J.  No,  but  I  wish  to  save  the  time  of  the  court  all 
I  can.  I  supposed  you  would  put  h  in,  to  connect  him  with  the 
transaction. 

Crbss-examinecL  Some  of  the  fowls  were  gone  when  they 
were  breaking  up  the  cockpit.  I  cannot  say  whether  there  were 
more  than  two  gone. 

Alpheus  Merriam.  I  was  at  the  Horn  Pond  House  that  night. 
I  saw  six  fowls  in  the  pit,  and  there  were  fifteen  or  twenty  bags 
hanging  around  the  room.  There  were  cocks  crowing  in  the 
bags.  I  saw  the  bags  removed  from  the  room,  about  eleven 
o'clock.  I  saw  J.  Richardson  engaged  in  removing  them,  but  do 
not  recollect  seeing  any  other  one  of  the  defendants  doing  so. 
Mr.  Choate  directed  the  pit  and  the  fowls  to  be  removed.  I  do 
not  know  who  carried  the  fowls  from  the  vestry  to  the  common. 
I  heard  no  orders  to  that  effect  given.  I  saw  Bacon  wring  one's 
neck,  on  the  common,  and  Wood  holding  a  fowl,  or  a  knife,  or 
both.  Choate  and  B.  Coolidge  were  at  the  killing,  but  I  do  not 
recollect  seeing  either  do  any  distinct  act.  Eager  helped  col- 
lect the  dead  fowls  in  a  pile.     There  were  twenty-three  counted. 

There  were  from  twenty  to  thirty  persons  present.  There  were 
a  number  of  buildings  around  the  common,  and  near  by,  and  some 
churches. 

BjOger$.    What  is  the  object  of  these  inquiries  ? 

Willey.  We  "wish  to  identify  the  place,  as  being  the  common 
in  the  centre  of  Wobum  village.  We  inquire  in  the  manner  we 
did,  in  order  that  the  questions  might  not  be  objected  to  as  leading. 

Wells  C.  J.     Is  there  any  dispute  about  the  place  ? 

Nelson.  None  at  all.  We  admit  that  the  transaction,  what- 
ever it  was,  took  place  on  Woburn  common,  in  the  centre  of  the 
place. 

Wells  C.  J.  That  point,  then,  is  conceded.  I  wish  to  save 
all  the  time  I  can,  and  cut  short  all  the  corners. 
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Cross-examined.  Some  one  gave  directions  to  carry  the  fowb 
from  the  veslry  to  the  common.  I  don't  know  who.  I  took  no 
part  in  the  killing.  I  probably  took  as  much  part  as  many  others 
present.  I  went  from  curiosity.  A  number  who  were  at  the 
Horn  Pond  House,  before  the  posse  came,  went  to  the  vestry,  and 
on  the  conunon. 

Rogers.  Had  Muncreef  and  Coolidge,  and  those  who  were  en- 
gaged in  fighting  the  cocks,  left  the  Horn  Pond  House  before  the 
pit  and  the  fowls  were  removed  ? 

Witness.    I  do  not  recollect  distinctly. 

WiUey.  The  question  is,  who  remained  at  the  Horn  Pond  House 
after  the  posse  left  ? 

Nelson.     No,  sir ;  that  was  not  the  question. 

Rogers.  No  such  question  has  been  asked.  Will  you  please  be 
content  to  hear,  and  not  interrupt  the  witness. 

David  Wait.  I  was  at  the  cock  room  when  the  posse  came  in. 
There  were  from  fifteen  to  twenty  bags  there.  I  moved  one  of 
the  bags  myself.  It  had  my  own  took  in  it.  I  put  it  away  out  of 
sight.  It  was  not  killed.  In  the  vestry,  I  heard  one  cock  crow 
from  the  desk.  I  did  not  go  on  the  common  till  all  the  fowls 
were  killed.  I  saw  the  bags  carried  out.  I  don't  know  by  whom. 
I  saw  from  fifteen  to  twenty  fowls  dead  on  the  common.  I  did  not 
stop  to  see  what  was  doing.  My  fowl  might  have  brought  from  five 
to  eight  dollars! 

Rogers.  What  relevancy  hast  the  value  of  his  fowl  to  the  present 
action  ? 

Wells  C.  J.  The  estimate  of  an  individual,  as  to  his  own  pro- 
perty, has  no  tendency  to  show  the  proper  measure  of  damages, 
except  so  far  forth  as  it  goes  to  show  the  state  of  the  market.  A 
person's  particular  fancy  for  an  article  affords  no  criterion  of  esti- 
mating its  value. 

Willey.    What  were  you  offered  for  your  fowl  ? 

Witness.    Mr.  Coolidge  offered  me 

Rogers.  Stop,  stop,  sir^  Mr.  Coolidge  cannot  manufacture 
evidence  for  himself  in  that  way. 

Willey.  It  is  a  part  of  the  res  gestd.  Well,  what  did  Mr. 
Coolidge  offer  you  ? 

Witness.  Mr.  Coohdge  said  that  if  they  were  of  the  right  kind 
he  would  give  eight  or  ten  dollars. 

Rogers.  It  would  be  well  if  you  would  wait,  when  a  question 
is  objected  to,  until  it  is  decided  whether  it  is  a  proper  one,  before 
pressing  an  answer. 

Wells  C.  J.     Well,  the  answer  is  in,  now,  and  it  is  to  be  pre- 


Digitized  by  VjOOQ IC 


COURT  OP  COBIMON   PLEAS,  MASSACHUSETTS.        421 

sumed  that  the  jury  will  act  upon  correct  principles^  in  regard  to 
weighing  the  effect  of  it. 

WiUey.    What  were  you  offered  for  your  fowl  that  night  ? 

Rogers.    I  wish  this  questioning  to  stop  where  it  is. 

Cross-examined.  I  don't  know  what  the  market  value  is.  Mr. 
Coolidge  offered 

Rogers.  No  matter  what  Mr.  Coolidge  offered.  One  swallow 
does  not  make  summer.     Mr.  Coolidge  is  not  the  market. 

Mr.  Dreuf.  I  was  at  the  pit  roonu  I  saw  two  fowls  in  the  pit, 
and  a  dozen  or  more  bags  hanging  around  the  room.  I  left  before 
the  rush  was  made.  And  after  the  rush  was  made,  and  all  the  peo- 
ple had  gone,  I  went  in  again.  The  fowls  were  all  gone.  I  saw 
the  fowls  on  the  common.  I  saw  Choate  there,  but  saw  him  do  no- 
thing. Bacon  had  one  fowl.  Fowle  jumped  up  and  doMm  on  one. 
I  know  Bosworth  did  not  do  anything.  He  stood  by  my  side,  and 
was  disgusted  with  what  was  going  on.  I  did  not  see  the  fowls 
counted. 

Wells  C.  J.  Is  there  any  controversy  as  to  the  number  of  fowls 
"which  were  killed  ? 

Nelson.  The  plaintiff  sues  for  eight.  There  is  no  doubt  that 
more  than  that  number  were  there. 

Wells  C.  J.  But  is  there  any  dispute  that  twenty-three  —  (I 
think  that  number  has  been  testified  to)  —  that  twenty-three  were 
killed  ? 

Rogers.     I  presume  not,  sir. 

Wells  C.  J.  Well,  then,  we  will  con9ider  it  as  a  settled  point 
that  twenty-three  fowls  were  killed.  We  wish  to  save  all  the  time 
we  can  in  these  matters. 

Daniel  Wait.  I  saw  two  or  three  fowls  at  the  pit  room.  Bos- 
worth and  Simonds  were  engaged  in  removing  the  bags  firom 
the  room.  I  do  not  recollect  any  other  person  in  particular.  I 
do  not  recollect  who  carried  any  to  the  common.  Bacon  cut  off 
the  head  of  one.  Wood  wrung  one's  neck.  I  saw  a  number  killed, 
but  do  not  recollect  by  whom.     Fowle  wrung  one's  neck. 

Cross-examined.  I  do  not  recollect  whether  I  drank  any  spirit 
that  night.  I  felt  bright  as  a  dollar  next  morning.  I  am  positive 
I  saw  Luke  Fowle  kill  one  fowl. 

Barnard  McLaughlin.  I  raise  different  kinds  of  birds.  I  raise 
some  game  fowls.  I  went  to  buy  a  breeding  cock  of  Mr.  Coolidge 
a  few  days  before  this  affair.  I  offered  him  fifteen  dollars  for  his 
best  one.  He  asked  twenty-five.  If  I  could  not  get  one  any 
where  else,  he  would  be  worth  fifty  dollars  to  me.  He  was  a  large 
fowl,  and  would  weigh  seven  pounds  five  ounces.    The  next  best 
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was  worth  from  twelve  to  fifteen  dollars.  The  breed  of  the  best 
one  is  the  best  breed  in  the  country.  They  ate  difficult  to  import. 
They  must  be  fed  with  corn  three  times  a  day,  and  kept  in  a  warm 
place.  There  is  a  market  for  them  in  New  Orleans,  in  Virginia, 
in  Baltimore,  and  in  Providence.  Mr.  Coolidge's  other  fowls 
were  worth  five  or  six  dollars  a-piece.  Gtame  fowls  are  two  years 
old  before  they  come  to  their  full  value.  The  only  way  to  test  the 
breed  is  by  trying  them  to  see  whether  they  will  fight  or  tun ;  — 
unless  you  know  who  raised  them,  and  know  the  breed. 

Wilky.  State  whether  the  process  of  raising  them  is  expensive 
or  otherwise. 

Rogers*    I  object  to  the  form  of  the  question. 

WiUey.  I  submit  that  the  question  is  a  proper  one.  I  put  it 
in  that  form  to  avoid  going  into  a  detail  of  the  process. 

Wells  C.  J.  You  must  ask  the  witness  what  is  the  process, 
and  the  expense  of  it. 

Witness.  You  must  keep  the  chickens  in  a  safe  place,  so  that 
rats  and  other  animals  cannot  get  at  them.  Then  you  must  go  to 
the  expense  of  a  walk  or  field,  for  them  to  run  in,  in  the  country, 
in  some  place  at  a  distance  from  any  other  fowls.  Then,  when 
they  are  old  enough^  you  must  go  and  trim  them.  Then  you  must 
separate  them,  when  they  get  so  as  to  fight  with  each  other.  Then 
you  must  have  them  kept  in  separate  walks.  The  walks  must  be 
fifteen  miles  out  in  the  country.  If  they  were  near  town,  they 
would  be  stolen.  Then  you  must  pay  nine  shillings  or  two  dollars  for 
a  horse  and  chaise  to  go  out  and  see  that  they  are  getting  along  well. 

Cross-examined.  ^  I  wanted  Mr.  Coolidge's  best  cock  for  a  breed- 
ing fowl.  I  thought  he  asked  me  too  much.  I  never  offered  him 
more  than  fifteen  dollars.  When  I  went  again  after  him,  he  was 
gone.  I  offered  nothing  for  the  second  best.  He  was  worth  fit>m 
ten  to  twelve  dollars.  I  know  three  or  four  of  the  best  breed. 
They  would  live  on  the  same  as  dunghill  fowls,  but  we  have  to 
train  them  differently,  to  fit  them  for  the  market.  It  is  difficult  to 
import  them.  I  raised  fifteen  or  twenty  last  year.  I  never  ex- 
ported any.  I  have  fought  them,  and  got  a  great  many  of  them 
killed.  They  are  serviceable  till  the  age  of  three,  or  four,  or  five 
years.     I  have  sold  three  or  four  in  the  course  of  the  last  five  years. 

By  Wells  C.  J.  I  bought  eight  or  ten  fowls  of  Muncreef. 
They  were  not  of  this  breed.  I  expect  he  had  some  of  this  breed  ; 
I  don't  know.  He  always  keeps  them.  Some  breeds  are  more 
apt  to  have  diseases  than  others ;  I  don't  know  which  breeds. 
If  all  are  healthy  fowls,  one  breed  is  as  easily  raised  as  another. 
Game  hens  will  produce  from  one  to  three  clutches,  that  is,  broods, 
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in  a«eason.  They  sometimes  produce  eleven  chidcens  at  a  time. 
They  raise,  on  an  average^  from  fifteen  to  twenty  in  the  course  of 
the  season. 

Direct  Resumed.  Cocks  are  always  sickly  in  their  moulting  sea- 
sou.    They  cannot  then  be  exported. 

Crass-examined.  We  put  but  eiglit  or  ten  eggs  under  the  game 
hen,  which  is  less  than  is  put  under  the  dunghill  hen.  We  do  not 
want  to  waste  any  of  the  eggs.  She  would  not  hatch  them  all  if 
there  were  more.  The  hen  is  about  the  same  size  with  the  dung- 
hill hen.  The  egg  is  about  the  same  size.  There  is  a  difference 
of  size  in  different  breeds.     The  eggs  are  worth  a  dollar  a-pieoe. 

By  Wells  C.  J.  A  game  hen  is  worth  about  five  dollars.  We 
do  not  sell  the  pullets.  If  we  cannot  get  the  price,  we  kill  them, 
rather  than  have  any  body  else  get  them.  There  v^ould  be  no  more 
difficulty  in  spreading  the  breed,  than  in  spreading  the  dunghill 
fowls,  }£  we  did  not  kill  the  pullets. 

By  WiUey.  We  cannot  breed  game  cocks  together.  One  cock 
will  kill  another.  G^ame  hens  wiU  kill  dunghill  hens.  In  some 
breeds,  the  hens  have  long  spurs. 

By  Wells  C.  J.  I  don't  know  whether  game  hens  will  kill  each 
other.    I  keep  mine  separate. 

By  Willey.  To  keep  a  breed  pure,  we  must  keep  them^  separate 
from  all  other  fowls. 

Eleazer  O.  House.  Mr.  Coolidge  made  a  bargain  with  a  woman 
where  I  and  my  wife  boarded  four  or  five  months  in  Chelsea,  by 
which  he  wks  to  furnish  her  with  fowls  to  breed  from,  and  to  pay 
her  five  dollars  for  every  cock  which  she  raised,  which  would 
answer  his  purpose.  He  took  eight  or  ten  of  her.  I  did  not  see 
him  pay  her  for  them.  Ther^  was  much  trouble  in  raising  them. 
Pallets  would  fight  as  well  as  cocks.  The  boys  would  be  obliged 
to  catch  them  and  shut  them  up. 

Bjogers.    Such  a  breed  as  that  ought  to  be  extinct. 

WUley.    Your  clients,  it  seems,  acted  on  that  principle. 

Cross-examined.  This  woman  lived  in  Chelsea,  at  some  dis- 
tance from  any  neighbors.  The  fowls  had  the  whole  farm  to  run 
in.  They  were  not  shut  up.  The  trouble  of  keeping  thefn  apart 
was  only  that  the  boys  had  to  catch  one,  when  two  got  a  fighting, 
and  loek  it  up  in  the  shed,  or  barn^  I  don't  know  how  long  they 
kept  them  shut  up.  The  woman  killed  some.  She  had  a  right  to 
kill  any  that  Mr.  Coolidge  did  not  select.  I  should  think  she  had 
not  more  than  one  or  two  breeding  hens.  There  were  thirty  or 
forty  chickens.  I  do  not  know  any  difference  between  the  hatch- 
ing of  game  fowls  and  dunghill  fowls,  except  that  the  folks  had 
considerable  care  and  trouble  about  them,  and*anxiety. 
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Rogers.    What  effect  had  their  anxiety  upon  hatching  eggs  ? 

By  Wells  C.  J.  Mr.  Coolidge  took  away  about  half  of  the 
cocks.  There  were  thirty  or  forty  fowls  raised  that  season. 
There  were  four  or  five  hens  to  one  cock.  I  think  he  owed  her 
sixty  or  seventy  dollars  for  such  as  he  selected,  at  five  dollars 
a-piece. 

Nelson  opened  for  the  defence.  He  said  that  the  Horn  Pond 
House,  at  the  time  when  the  descent  was  made  upon  it  by  the 
sheriff  and  his  posse,  was  a  common  gaming-house.  People  from  the 
neighboring  towns,  and  some  from  the  town  of  Woburn,  resorted  to 
it,  countenancing  the  sport  by  their  presence.  The  plaintiff  was 
there  on  that  evening,  carrying  on,  or  assisting  in,  the  sport  of 
cock-fighting.  The  people  of  the  neighborhood  considered  the 
place  a  nuisance,  and  injurious  to  the  morals  of  those  who  are 
liable  to  be  led  away  by  such  amusements,  and  determined  to 
break  it  up.  A  complaint  was  made  before  a  magistrate,  and  a 
search-warrant  procured,  directing  the  sheriff  to  arrest  any  per- 
sons engaged  there  in  gambling,  and  to  seize  any  implements  of 
gaming,  and  bring  them  before  a  magistrate.  The  sheriff  pro- 
ceeded to  the  place  with  his  posse,  found  several  persons  appa- 
rently engaged  in  gambling,  arrested  them,  and  carried  them 
before  the  justice.  That  case  was  disposed  of,  another  warrant 
made  out,  and  the  legal  business  of  the  evening  finished.  Any 
excess  of  authority,  which  was  oonunitted  on  that  night,  was  done 
by  several  persons  in  their  individual  capacity,  and  not  collect- 
ively. Some  of  the  defendants  went  home,  and  had  nothing  to 
do  with  the  destruction  of  the  property.  Many  persons,  not  be- 
longing to  the  posse,  were  present  in  the  crowd.  Those  of  the 
defendants  who  were  engaged  there,  were  so  engaged  under  a 
legal  warrant. 

The  warrant  was  offered,  as  a  justification  of  the  defendants 
for  being  there  present.  It  was  objected  to,  by  the  plaintiff's 
counsel. 

Wells  C.  J.  The  warrant  is  admitted  as  a  justification,  so  far 
forth  as  it  shows  that  the  defendants  were  lawfully  there.  It  is 
not  admitted  as  a  justification  for  carrying  off  or  destroying  th^e 
pocks.  I  also  rule,  for  the  purposes  of  this  trial,  that  the  defend- 
ants were  not  justified,  by  the  command  of  the  magistrate,  in 
carrying  away  or  destroying  the  cocks. 

Nelson  proposed  to  read  to  the  jury,  from  the  Revised  Statutes, 
ch.  50,  s.  19. 

WiUey.  Under  the  present  ruling  of  the  court,  why  is  it  neces- 
sary to  read  the  law  ? 
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Wells  C,  J.  The  object  of  the  reading  of  the  statute  is  not 
to  instruct  the  jury  as  to  the  law,  but  to  enable  them  to  discrimi- 
nate between  what  were  lawful  acts  under  that  warrant,  and  what 
were  unlawful. 

Nelson  read  from  the  statute  as  follows :  ^'  If  any  person  shall 
make  oath  before  any  justice  of  the  peace,  or  any  police  court, 
that  be  suspects,  or  has  probable  cause  to  suspect,  that  any  house 
or  other  building  is  unlawfully  used,  as  and  for  a  common  gaming- 
house, for  the  purpose  of  gaming  for  money,  or  other  property, 
and  that  idle  and  dissolute  persons  resort  to  the  same  for  that  pur- 
pose, such  justice,  or  police  court,  whether  the  names  of  the  persons 
last-mentioned  are  known  to  the  complainant  or  not,  shall  issue  a 
warrant,  commanding  the  sheriff  or  his  deputy,  or  any  constable, 
to  enter  into  such  house  or  building,  and  there  to  arrest  all  per- 
sons, who  shall  there  be  found  playing  for  money,  or  otherwise, 
and  also  the  keepers  of  the  same,  and  to  tak6  into  their  custody 
all  the  implements  of  gaming  as  aforesaid,  and  to  keep  the  said 
persons  and  implements,  so  that  they  may  be  forthcoming  before 
such  justice  or  police  court,  to  be  desJt  with  according  to  law." 

Nelson  then  proceeded  to  stale,  that  the  warrant  was  issued 
by  Daniel  P.  Thompson,  a  justice  of  the  peace  in  Middlesex 
county,  directing  the  officer  to  arrest  certain  persons,  charged 
with  gambling  at  the  Horn  Pond  House,  and  to  seize  any  imple- 
ments of  gaming  which  might  be  found  there.  On  the  warrant  a 
return  was  made,  that  the  officer  had  arrested  six  or  seven  persons, 
whose  names  were  given  in  the  return.  Muncreef,  the  first  witness 
for  the  plaintifT,  was  one  of.  them. 

Willey.  Can  this  warrant  justify  these  persons  in  touching 
these  fowls  at  all  ?  The  return  does  not  state  that  the  officer  found 
or  seized  any  implements  of  gamingi 

Wells  C.  J.  The  warrant  is  admitted,  merely  to  show  that 
the  posse  were  lawfully  there.  And  in  order  to  show  that  the 
defendants  were  guilty  of  the  trespass,  it  must  be  proved  that  they 
were  actually  engaged  in  taking  or  destroying  these  cocks.  It 
might  be  argued,  if  the  warrant  were  not  admitted,  that  this 
crowd  were  there  for  some  unlawful  purpose,  and,  consequently, 
were  all  liable  for  whatever  unlawful  acts  might  be  committed  by 
any  of  their  number. 

Rogers  cited,  in  support  of  the  ruling  of  the  court,  Foster's 
Crown  Law,  354. 

Sohier.  Ought  not  the  officer's  return  to  state  that  these  persons 
constituted  his  posse  ? 

VOL.  vn.— NO.  IX.  64  . 
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Rogers.  They  ought  not  to  be  shut  out  from  proving  that  they 
were  the  posse,  by  any  omission  in  the  officer's  return. 

Wells  C.  J.  Do  you  take  the  objection,  Mr.  Sohier,  that  the 
officer's  return  is  the  only  evidence  who  constituted  his  posse  ? 

Sohier.  We  take  the  exception,  your  honor,  that  the  retom  is 
the  proper  evidence  of  the  fact,  and  that  parol  evidence  is  inad- 
missible to  prove  it ;  we  may  conclude  not  to  use  the  exoeptioa 
hereafter. 

Wells  C.  J.  That  is  true.  Yotf  can  have  the  privilege  of 
using  it,  or  not,  as  you  think  fit.  But  I  will  take  down  the  exeep- 
tion  now.  It  sometimes  unfortunately  happens,  that  a  misunder- 
standing arises  between  the  court  and  counsel,  after  a  trial  b  con- 
cluded, respecting  the  actual  point  saved,  and  it  is  always  best  to 
take  down  the  exception  at  the  time  it  is  made.  I  shall  nile 
that  parol  evidence  is  admissible  to  show  who  constituted  the 
posse.  I  shall  also  rule  that,  as  to  the  defendants  other  than 
Choate,  the  fact  that  the  officer's  return  does  not  state  that  he 
found  any  implements  of  gaming,  does  not  preclude  them  from 
showing  that  they  were  lawfully  there.  I  suppose  that  Choate 
does  not  expect  to  get  dear  from  liability  for  the  value  of  the 
property. 

Rogers.    It  is  merely  a  question  of  damages  as  to  him. 

Wells  C.  J.  The  supreme  court  may  perhaps  decide  that  I 
am  wrong,  on  the  question  what  are  and  what  are  not  implementi 
of  gaming.  The  true  distinction,  after  all,  may  be  between  arti- 
cles which  can  be  handled  or  taken  in  the  hand,  and  articles  which 
cannot.  However,  for  the  purposes  of  this  trials  I  shall  rule  as  I 
have  done. 

Nelson  offered  another  complaint  and  v^arrant,  to  show  that 
these  persons  were  lawfully  at  the  vestry. 

Wells  C.  J.  Why,  you  have  got  them  at  the  vestry  by  the  other 
return. 

Nelson.  No,  your  honor  ;  the  return  does  not  show  where  they 
went. 

Wells  C.  J.  But  do  the  other  party  object  to  your  showing  by 
parol,  that  they  were  lawfully  at  the  vestry  ?  I  wish  to  have  the 
point  understood. 

Nelson.  If  your  honor  will  admit  the  parol  evidence,  that  is  all 
we  want. 

Edward  Simonds  (put  on  his  voir  dire  by  Sofder.)  I  signed  an 
obligation  for  a  small  sum,  to  pay  the  expenses  of  a  snit. 

Rogers.    What  was  the  nature  of  the  paper  which  you  signed  ? 

Willey.  I  object  to  the  proof  of  the  contents  of  a  paper,  with- 
out producing  the  paper. 
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Wblls  C.  J.  Is  not  Ibe  difficulty  your  own  ?  You  wish  to 
prove,  by  a  paper,  that  the  witness  is  interested.  I  think  the  que»- 
tion  competent  in  cross-examination  on  the  voir  dire. 

Rogers*  I  think  the  question  competent  for  either  of  us  on  the 
voir  dire.    For  that  reason  I  took  no  objection  to  it. 

Witness.  I  was  sued,  together  with  others.  I  signed  fivB  dol- 
lars to  a  paper,  to  pay  the  expenses  of  the  defence.  I  do  not 
know  whether  the  present  suit  was  then  commenced  or  not.  I  did 
not  read  the  paper,  or  hear  it  read.  I  have  not  paid  anything,  or 
seen  the  paper  since.  ^ 

Rogers.  In  order  to  exclude  the  witness,  it  must  appear  af- 
firmatively that  he  is  interested. 

Wells  C.  J.     Certainly. 

Sohier.     We  will  endeavor  to  show  the  fact  by  the  witness. 

Witness.  I  saw  the  paper  at  Sylvanus  Wood's.  I  signed  it 
there.    I  left  it  on  the  table. 

Bohier    We  call  upon  the  other  party  to  produce  that  paper. 

Wells  C.  J.  That  only  gives  you  the  privikge  of  proving  the 
contents  by  parol. 

Willey.  Have  you,  in  any  way,  by  writing  or  otherwise,  obli- 
gated yourself  to  pay  any  part  of  the  expenses  of  this  suit  ? 

Witness.    I  have  only  signed  five  dollars  to  that  paper. 

Willey.  Does  the  sum,  or  any  sum  which  you  have  obli- 
gated yourself  in  any  way  to  pay,  depend  upon  the  event  of  this 
suit  ? 

The  same  answer  and  the  same  question  were  repeated^ 

Wblls  C.  J.  The  witness  has  said  that  the  only  obligation  which 
be  has  entered  into  is  that  paper.  The  ooly  question  now  is  as  to 
the  contents  of  that  paper. 

Willey.  Does  the  agreement  in  that  paper  depend  upon  the 
event  of  this  suit  ? 

Rogers.    That  is  a  mere  matter  of  construction. 

Willey.    I  beg  I  may  not  be  interrupted. 

Wells  C«  J.  The  proper  question  should  be,  what  were  the 
contents  of  that  paper  ? 

Willey.    I  submit  that  that  is  the  meaning  of  my  question. 

Witness,  I  have  only  signed  that  paper.  I  do  not  know  what 
it  contained:  I  never  read  it.  I  consider  that  I  am  under  no  legal 
obligation  to  pay  anything. 

The  question  and  answer  were  repeated. 

Rogers.  The  only  distinction  is  between  tweedle-dum  and  twee- 
dle-dee. 

Wells  C.  J.  The  witness  said  at  first  that  he  did  not  know  the 
contents  of  the  paper.    I  think  he  has  answered  the  questioo.fully. 
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Willey.  I  wish  to  put  the  question,  your  honor,  if  it  is  a  proper 
one,  and  to  have  a  direct  answer.  If  the  question  is  not  a  proper 
one,  I  wish  your  honor  would  so  rule. 

Rogers.  The  question  has  been  distinctly  answered,  several 
times. 

Willey.     The  question  has  not  been  answered. 

Wells  C.  J.     The  witness  says  he  does  not  know  the  contents. 

Willey.  He  has  not  answered  me  so.  Mr.  Witness,  do  you 
know  whether  or  not  you  have  in  any  way,  by  writing  or  other- 
wise, agreed  to  pay  anything  which  you  wUi  be  under  any  obliga- 
tion, legal  or  otherwise,  to  pay  in  case  this  suit  goes  against  the 
defendants  ? 

Witness.  I  have  only  signed  five  dollars  to  that  paper.  I  do 
not  know  what  it  contained.  I  did  not  read  it,  and  it  was  DOt  read 
to  me. 

The  same  question  and  answer  were  several  times  repeated. 

Wells  C.  J.  "  Mr.  Willey,  don't  you  understand  the  witness  ! 

Willey.  I  understand  him  perfectly.  He  intends  to  evade  my 
question. 

Wells  C.  J.  No,  he  does  not.  He*  answers  that  he  does  not 
know  the  contents  of  that  paper. 

Willey.  I  will  then  waive  the  question.  I  will  not  ask  the  wit- 
ness another  question. 

At  this  point,  it  being  the  usual  hour  of  adjournment  for  dinner, 
the  court  adjourned  for  an  hour  and  a  half. 

Nehemiah  LitUefield  (put  on  his  voir  dire  by  So/tier).  I  sub- 
scribed a  paper  to  pay  a  part  of  the  expenses  growing  out  of  the 
transactions  of  that  evening.  I  paid  the  sum  which  I  subecribed. 
It  was  ten  dollars.  I  am  to  be  paid  back  the  amount  which  is  not 
used  up  in  costs. 

Sohier.    I  submit  that  the  witness  is  incompetent. 

Wells  C.  J.  The  witness  may  release  his  el/aim^  and  that  will 
render  him  competent. 

Rogers.  But  the  defendants  are  not  all  here,  your  honor,  to 
sign  a  release. 

Wells  C.  J.  But  the  witness  may  release  bis  claim  ;  that  is  all 
that  is  necessary. 

Nelson.  Mr.  Witness,  are  you  willing  to  release  all  your  claim 
to  be  refunded  what  you  have  paid  ? 

Rogers.    Don't  ask  him  on  the  stand. 

Nelson.  I  wished  to  show  them  how  willing  he  was  to  release 
his  claim.     You  may  step  down,  sir. 

Edward  Simonds  recalled.    I  went  to  the  Horn  Pond  Hoise 
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by  order  of  Mr.  Sheriff  Choate.  He  requested  others  to  go.  He 
said  the  purpose  was  to  arrest  gamblers.  He  said  he  had  a  war- 
rant.    The  several  defendants  were  present,  and  formed  the  posse. 

Cross-examined.  I  heard  the  sheriff  speak  individually  to  Rich- 
ardson, Fowle,  Wood,  Rogers,  and  Eager,  and  request  them  to 
go.  I  cannot  swear  positively  that  I  heard  him  speak  individually 
to  the  others,  but  I  think  he  did.  I  will  not  swear  positifely  to 
any  particular  individuals  carrying  any  cocks  to  the  vestry,  or 
from  the  vestry  to  the  common,  or  to  their  killing  any  on  the  com- 
mon.    I  do  not  recollect  distinctly  enough  to  swear  to  any  one. 

The  witness  was  sharply  cross-examined,  as  to  each  individual 
defendant,  but  nothing  more  could  be  elicited  from  him. 

Wells  C.  J.  Mr.  Rogers,  how  many  witnesses  shall  you  have  ? 

Rogers.  Only  four  or  five,  your  honor,  and  we  have  but  very 
few  quest ibns  to  put  to  each.  The  direct  examination  of  all  our 
witnesses  will  not  take  so  much  time  as  their  cross-examination  of 
one.  We  do  not  intend  to  ask  one  question  over  a  dozen  times 
after  it  has  been  answered. 

Nehemicih  Littlefield  was  recalled,  having  released  his  claim  to 
be  repaid,  and  confirmed  the  testimony  of  Simonds.  There  were 
thu-ty-two  in  the  posse. 

Cross-examined.  I  saw  several  of  the  defendants  (naming 
them)  in  tho  cock  room  ;  —  several  in  the  vestry ;  —  several  on 
the  common.  I  cannot  particularize  any  one  who  did  any  parti- 
cular act  to  the  fowls.  I  have  never  since  heard  any  of  them  say 
that  they  did  any  such  act.  Some  of  them  remained  fifteen  min- 
utes on  the  common.  I  have  seen  one  of  the  gaffs  since.  I  cut 
it  from  a  cockerel's  leg  that  night.  I  have  since  heard  B.  CooUdge  . 
say,  he  had  one  of  the  gaffs  in  his  possession. 

Rogers.     We  are  not  sued  for  gafl^,  are  we,  gentlemen  ? 

Sohier.    No,  but  they  may  help  to  trace  the  property. 

Miss  Susan  Fowle  testified,  that  her  brother,  Luke  Fowle,  came 
home  that  night  between  one  o'clock  and  half  past  one. 

Charles  E.  Walker.  I  reside  in  Chelsea.  I  had  a  neighbor 
whose  cock,  of  the  game  breed,  killed  my  dunghill  fowl,  and  I 
bought  a  game  cock  of  George  Coolidge  to  match  him.  He 
showed  me  some  of  different  prices.  I  gave  him  three  dollars 
and  a  half  for  one  five  months  old.  He  would  not  sell  the  big 
one,  from  which  this  vras  bred,  short  of  twenty-five  dollars.  He 
said  the  one  I  bought  would  kill  my  neighbor's,  if  he  was  trained 
right.  He  said  it  was  of  a  first-rate  breeds  Mr.  Coolidge  lent 
me  a  pair  of  ga&.  It  did  not  take  the  cock  more  than  two  min- 
ntes  to  kill  my  neighbor's. 
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Cross-examined.  It  is  two  years  since  I  got  him.  I  do  not  wish 
to  sell  hira. 

WiUey.    How  much  have  you  been  offered  for  him  ? 

Rogers.    I  object  to  the  question. 

Wells  C.  J.     The  question  may  be  put 

Witness.  I  have  been  offered  forty  dollars  in  money  for  him. 
I  do  not  say  he  is  worth  a  quarter  of  that,  but  he  answ^ed  my 
purpose,  and  I  would  not  sell  him. 

Direct  resumed.  Mr.  Bodwell,  of  Boston,  was  the  man  who 
offered  me  forty  dollars.  He  is  what  is  called  a  sporting  man. 
My  fowl  is  larger  than  the  common  run,  I  should  think.  I  told 
Bodwell,  before  he  made  the  offer,  that  I  would  not  sell  him 
at  any  price.     I  have  always  said  I  would  not  sell  him. 

Rogers  closed  Uxt  the  defence.  He  began  by  saying  that  he 
was,  as  he  presumed  the  jury  were,  heartily  sick  of  cock  fighting. 
The  plaintiff  ought  to  come  into  court  with  clean  hands.  His 
own  acts  ought  not  to  have  called  out  the  vengeance,  for  which  he 
seeks  compensation,  on  his  own  head.  The  plaintiff  and  others 
had  established  a  gambling-house  at  Horn  Pond.  The  defendants 
with  others  went  on  that  evening  with  the  strong  arm  of  the  law, 
to  break  up  this  nuisance.  Under  the  ruling  of  the  court,  it  is 
conceded  that  Choate  is  liable  for  the  value  of  the  property  de- 
stroyed. The  exceptions  to  this  ruUng  are  to  be  prosecuted  in  the 
supreme  court.  But  there  is  no  evidence  implicating  the  other 
dc^ndants.  No  previous  combination  to  destroy  the  property,  or 
for  any  unlawful  purpose,  is  proved.  There  could  be  but  one 
conversion.  If  the  carrying  away  from  Horn  Pond  House  con- 
stituted a  conversion,  then  the  destruction  of  the  fqwls  could 
create  no  liability  on  the  part  of  those  who  were  not  engaged  in 
carrying  them  from  the  Horn  Pond  Houses  The  evidence  was 
canunented  upon  in  detail.  The  order  of  the  magistrate  to  de- 
stroy the  fowls  was  not  acted  upon  by  these  people  as  a  posse,  for 
they  had  ceased  to  be  such.  There  w^as  no  concert  of  action 
between  them.  There  were  other  fowls  killed  besides  those  of  the 
plaintiff.  There  is  no  evidence  who  killed  the  particular  fowls 
belonging  to  him.  The  defendants  are  not  Uable  in  this  suit  for 
killing  the  coeks  of  other  people.  The  witnesses  who  undertook 
to  identify  particular  defendants,  were  very  liable  to  be  mistaken 
in  the  darkness  and  confusion. 

The  defendants  did  not  act  malidously  or  wantonly,  but^  as  they 
thought,  under  the  sanction  of  the  law.  The  plaintiff  was  the 
person  morally  in  the  wrong.     He  is  entitled  only  to  the  actual 
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damages  sustained.  In  fixing  that  value  we  ought  not  to  rely 
upon  the  estimate  of  game  people,  of  those  who  raise  game  cocks 
for  sale,  or  keep  them  for  the  purpose  of  gaming.  The  plaintiff 
is  only  entitled  to  the  fair  market  value.  In  this  commonwealth, 
where  such  gaming  is  not  allowed,  they  ought  not  to  be  consi- 
dered of  any  more  value  than  other  poultry  of  the  same  size  and 
quality.  We  have  nothing  to  do  with  their  value  for  gaming  pur- 
poses. The  witnesses  who  testify  to  theur  value  in  foreign  markets, 
know  nothing  respecting  it  from  their  own  experience. 

Wells  C.  J.  Mr.  Sohier,  Mr.  Rogers  took  the  point,  that  the 
conversion  was  complete  by  the  first  carrying  away  of  the  fowls, 
and  that  their  destruction  afterwards  could  create  no  further  lia- 
bility against  any  of  the  defendants  as  trespassers.  I  wished  to 
draw  your  attention  particularly  to  it,  as  it  b  a  point  which  had  not 
been  started  before. 

Sohier  closed  for  the  plaintiff.  He  said  he  stood  here  upon  his 
client's  legal  rights.  The  plaintiff  has  only  to  prove  that  his  pro- 
perty has  been  taken  from  him  by  the  defendants,  and  the  jury 
are  bound  by  their  oaths  to  make  him  whole  in  damages.  He 
does  not  ask  a  verdict,  he  demands  it  as  a  right.  It  is  proved 
that  he  had  eight  fowls  at  the  Horn  Pond  House,  —  it  is  not 
proved  that  he  fought  any,  or  lost  any,  before  the  posse  arrived. 
Those  fowls  were  all  destroyed  that  night.  The  defendants,  com- 
posed of  some  of  the  inhabitants  of  Woburn,  having  determined 
to  execute  Lynch-law  upon  their  neighbor's  property,  constituted 
themselves  a  posse,  and  sent  for  an  officer  and  a  warrant,  in  order 
to  give  a  legal  color  to  their  proceedings.  They  are  liable  for  the 
illegal  acts  done  by  the  company.  Their  duties  as  a  posse,  ceased 
with  their  arrival  at  the  vestry.  Those  who  went  on  the  common, 
and  encouraged  the  illegal  acts  of  destruction,  were  all  liable,  as 
trespassers.  All  who  were  engaged,  either  in  carrying  the  fowls 
from  the  house,  or  in  killing  them  afterwards,  are  liable  under 
some  of  the  counts  in  the  declaration.  Several  counts,  charging 
different  acts  of  trespass,  were  inserted  for  the  very  purpose  of 
reaching  them.  Mr.  Coolidge  is  to  be  made  whole  for  his  loss. 
The  worth  of  his  fowls  is  not  their  value  as  poultry.  If  they  will 
hnng  a  higher  value  for  exportation,  or  for  sale  here,  that  is  their 
Talne  to  him.  It  is  no  matter  to  what  use  they  are  to  be  applied 
abroad.  We  are  not  obliged  to  prove  that  they  are  applied  to 
any  useful  purpose.  Betting  upon  horse  racing  is  forbidden  by 
the  laws  of  this  commonwealth,  but  a  race  horse,  which  will  bring 
a  thousand  dollars  in  one  of  the  middle  states,  is  not  therefore  to 
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be  valued  in  this  commonwealth  merely  at  the  rate  of  a  common 
work  horse.  The  true  value  of  these  fowls  to  Mr.  Coolidge  is 
what  he  can  replace  them  for,  with  the  same  kind  of  fowls.  The 
proceedings  of  the  defendants  were  more  reprehensible  on  the 
score  of  morality,  than  the  acts  of  the  plaintiff;  and  their  regard 
for  public  morals  is  a  mere  hypocritical  pretence. 

Wells  C.  J.,  in  his  charge  to  the  jury,  recapitulated  the  points 
of  law  applicable  to  this  case.  He  ruled,  for  the  purposes  of  this 
trial,  1.  That  the  search-warrant  justified  the  officer  and  his 
posse  in  proceeding  to  the  Horn  Pond  Hquse,  and  arresting  any 
persons  there  who  were  apparently  engaged  in  gambling,  and 
seizing  any  implements  of  gaming  found  there,  and  bringing  them 
before  the  magistrate  ;  consequently  that  the  defendants  were  law- 
fully there  on  that  evening.  2.  That  the  game  cocks  were  not 
implements  of  gaming,  and  that  the  search-warrant  did  not  justify 
the  sheriff,  or  the  other  defendants,  in  seizing  and  carrying  away 
any  game  fowls.  3.  That  the  orders  of  the  magistrate  did  not 
justify  the  sheriff,  or  any  other  person,  in  killing  or  otherwise  de- 
stroying the  fowls.  4.  That  in  order  to  render  the  defendants 
liable  for  the  carrying  away  or  destruction  of  the  fowls,  merely 
by  being  present,  and  forming  a  part  of  the  company,  the  burden 
of  proof  was  on  the  plaintiff,  to  show  a  previous  combination  for 
that  or  some  other  unlawful  purpose,  —  and,  no  such  combination 
being  shown,  the  burden  of  proof  was  on  the  plaintiff  to  show, 
that  the  defendants  were  actually  engaged  in  carrying  away  or 
destroying  the  fowls.  Only  those  were  to  be  found  guilty  whom 
the  plaintiff  had  proved  to  have  been  so  engaged.  5.  That  if 
the  motives  of  the  defendants  were  commendable,  only  the  actual 
damages  sustained  were  to  be  given  ;  bpt  if  the  destruction  was 
wanton  and  malicious,  exemplary  damages,  or  "  smart  money," 
was  to  be  awarded.  6.  The  criterion  of  value  was  not  what 
the  fowls  would  bring  in  a  provision  market,  as  poultry,  but 
what  they  were  actually  worth  to  the  plaintiff,  or  what  he  could 
sell  them  for. 

Exceptions  were  taken  to  the  varipus  rulings  of  the  court.  The 
jury  acquitted  John  Carroll,  Benjamin  Millett,  and  Thomas  Rich- 
ardson, Jr.,  and  found  the  other  eight  defendants  guilty.  Dam- 
ages, seventy-live  dollars. 
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Supreme  Court  of  Permsylvaniay  Siptember  Term^  1844. 
William  Moorc  v.  James  Chadwick. 

A  local  statute  which  suspends,  for  a  reasonable  time,  execution  of  a  judgment 
on  a  previous  contract,  is  not  prohibited  by  the  tenth  section  of  the  first  article 
in  the  constitution  of  the  United  States : 

Therefore  the  statute  enacted  by  the  legislature  of  Pennsylvania  in  1843,  and 
suspending  for  a  year,  a  sale  on  execution  for  less  than  two  thirds  of  the  ap- 
praised value,  is  not 'unconstitutional  in  respect  to  its  retrospective  operation. 

In  April  1844,  Moore  obtained  judgment  against  Chadwick  iii 
tare  facias^  to  have  execution  of  premises  mortgaged  in  July  1838, 
and  sued  out  a  levari  facias  to  July  term,  1844,  on  which  the 
sheriff  sold  for  less  than  two  thirds  of  the  appraised  value.  The 
statute  of  1842  directs  that  lands  taken  in  execution  shall  be  valued 
by  an  inquest,  and  that  "  when  the  same  cannot  be  sold  at  public 
vendue  or  outcry,  for  two  thirds  or  more  of  such  valuation  or  ap- 
praisement, the  sheriff  shall  not  make  sale  of  the  premises,  but  shall 
make  return  accordingly  to  the  court  from  which  the  execution 
issued  ;  and  thereupon  all  further  proceedings  shall  be  stayed  for  a 
year  from  the  return  day."  The  question  which  arose  out  of  these 
facts  on  a  case  stated  in  the  district  court  of  Alleghany  county,  was, 
whether  this  statute  is  prohibited  by  the  constitution  of  the  United 
States,  so  far  as  regards  retrospective  operation  ;  and  it  was  argued 
in  this  court  on  a  writ  of  error  to  the  district  court,  in  which  the 
statute  had  been  adjudged  unconstitutional  by  Eyster  and  CKne^ 
who  cited  1  Howard's  R.  320,  and  2  Howard's  R.  312,  for  the 
plaintiff  in  error ;  and  by  Mellon  for  the  defendant  in  error. 

Gibson  C.  J.  (delivering  the  opinion  of  the  court.)  In  this  in- 
stance we  are  to  take  the  law  of  the  case  from  the  supreme  court 
of  the  United  States,  the  constitutional  expositor  of  federal  legisla- 
tk)n,  whether  ordinary  or  fundamental ;  and  happily  the  reports  of 
its  decisions,  furnish  us  with  principles  which  go  far  to  rule  the 
point  in  contest.  We  are  to  determine  whether  our  act  of  1842, 
which  prohibits,  for  a  time,  sheriffs  sales  of  property  for  less  than 
two  thirds  of  the  appraised  value,  infringes  on  the  tenth  section  of 
the  first  article  in  the  federal  constitution,  so  far  as  it  modifies  the 
remedy  to  enforce  contracts  which  existed  when  it  was  enacted. 
The  statute  of  Illinois,  which  was  the  subject  of  discussion  in 
M^Cracken  v.  Hayward^  (2  Howard's  R.  608)  differed  from  it  in 
the  cardinal  feature,  that  its  prohibition  of  execution  was  perpetual, 
and  if  such  were  the  prohibition  before  us,  we  would  not  hesitate 
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to  pronounce  it  void.  Its  duration,  however,  is  limited.  The  aet 
directs  land  taken  in  execution  to  be  appraised,  and  it  ordains  that 
if  it  be  not  bid  to  two  thirds  of  the  value,  the  execution  shall  be 
stayed  for  a  year,  at  the  expiration  of  which,  the  creditor  may  pro- 
ceed with  it  as  if  it  had  not  been  suspended.  The  statute  of  Illinois 
had  no  such  limitation.  Its  denial  of  execution  was  perpetual, 
except  on  terms  not  originally  contemplated ;  and  it  not  merely 
impeded  the  remedy,  but  changed  the  conditions  of  the  right*  The 
statute  of  Pennsylvania  suspends  the  remedy  only ;  still,  it  may  be 
asked,  if  it  can  constitutionally  do  so  for  a  year,  why  not  for  a 
thousand  years,  or  any  other  period  amounting  in  effect  to  per- 
petuity ?  It  has  been  shown  by  Chief  Justice  Taney,  in  Branson  v. 
Kenskj  (1  Howard's  R.  317)  that  the  remedy  is  parcel  of  the 
right ;  and  that  the  obligation  of  a  contract  may  not  be  impaired 
by  acting  on  the  remedy  more  than  it  may  be  by  acting  directly  on 
the  contract  itself.  He  adopted,  at  the  same  time,  the  language  of 
Mr  Justice  Story,  in  Crreen  v.  BeddJe  (8  Wheat.  17)  affirming  that 
acts  of  state  legislation,  which,  while  professing  to  regulate  the 
remedy,  and  not  to  modify  the  right,  '<  so  change  the  nature  and 
extent  of  existing  remedies,  as  materially  to  impair  the  rights  and 
interest  of  the  owner,  are  as  much  a  violation  of  the  compact,  as 
if  they  directly  overturned  his  rights  and  interests."  It  would  be 
impossible  to  find  a  rule  precisely  adapted  to  every  case ;  and  the 
chief  justice  illustrated  his  principle  by  examples,  which  showed 
that  he  held  no  more  than  the  essentials  of  the  contract  to  be  invio- 
lable. He  admitted  that  to  exempt  articles  of  the  first  necessity 
from  execution,  or  to  accelerate  the  bar  of  the  statute  of  limitations, 
is  not  to  modify  the  remedy,  so  as  to  impair  the  obligation  of  the 
contract.  Yet  as  such  modifications  cramp  the  creditor's  freedom 
of  action,  and  decrease  the  fund  from  which  he  is  to  obtain  satis- 
faction, they  act  upon  the  contract  to  at  least  an  inconsiderable 
extent.  He  seems  to  put  the  question  on  the  degree  of  its  action ; 
though  Mr.  Justice  Story  had  said  in  Green  v.  Beddle^  that  some 
strong  cases  put  by  him  for  purpose  of  illustration,  differed  from  the 
one  before  him  only  in  the  degree ;  whence  it  might  be  inferred 
that  he  went  for  the  absolute  integrity  of  the  constitutional  princi- 
ple. So  far  as  I  am  at  liberty  to  choose,  I  prefer  the  doctrine  of 
the  chief  justice,  as  better  suited  to  a  federative  system  like  ours, 
whose  complexity  is  such  that  the  bodies  which  revolve  in  it  would 
not  perform  their  functions  were  they  straightened  in  their  orbits. 
If  regulation  of  the  remedy  were  prohibited  whenever  it  might 
ailect  the  freedom  of  the  right  in  any  imaginable  degree,  much 
wholesome  legislation  would  be  shut  out,  and  even  the  instances 
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put  by  the  chief  justice  as  necessary  exceptions  to  the  strict  rule  of 
the  constitution  would  not  be  licensed.     But  perhaps  there  is  no  real 
discrepancy  in  the  opinions  of  the  judges.     In  Jackson  v.  Lampkerey 
(3  Peters  R,  290,)  Mr.  Justice  Baldwin,  speaking  for  the  whole 
courty  said  that  it  is  within  the  undoubted. power  of  state  legislatures 
to  pass  recording  acts,  by  which  a  grant,  in  existence  at  the  time  of 
the  enactment,  may  be  postponed,  or  acts  of  limitations  restrictive 
of  the  remedy.     "  Reasons  of  sound  policy,"  he  said,  "  had  led  to 
the  adoption  of  general  laws  of  both  descriptions ;  and  their  validity 
cannot  be  questioned.     The  time  and  manner  of  their  operation, 
the  exceptions  to  them,  and  the  acts  from  which  the  time  limited 
shall  begin  to  run,  will  generally  depend  on  the  sound  discretion  of 
the  legislature  ;  according  to  the  nature  of  the  title,  the  situation  of 
the  country,  and  the  emergency  which  leads  to  their  enactment. 
Cases  may  occur,  when  the  provisions  of  a  law  on  those  subjects 
may  be  so  unreasonable  as  to  amount  to  a  denial  of  right,  and  call 
for  the  interposition  of  the  court ;  but  the  present  is  not  one."  This 
doctrine,  pregnant  with  good  sense,  is  the  only  one  which  will 
enable  the  state  and  federal  governments  to  perform  their  functions 
without  collision;  yet  a  recording  act  which  postpones  a  convey- 
ance, in  default  of  performance  of  a  superadded  condition,  impairs 
the  obligation  of  a  contract  as  much  as  does  a  law  to  stay,  for  the 
time,  the  execution  of  it.     But  taking  the  principle  as  we  are  able 
to  collect  it,  rather  from  dicta  of  the  judges  than  from  points  d»<* 
cided  by  them,  we  are  to  determine  whether  the  temporary  re- 
straint of  a  remedy  necessarily  impairs  the  right  in  an  unreasonable 
degree.     I  lay  out  of  the  case  those  considerations,  arising  from 
the  form  of  the  security,  which  seem  to  have  weighed  with  the 
court  in  Branson  v.  Kensie.    Did  the  statute  cut  the  mortgagee  off 
from  recovering  on  his  legal  title  in  ejectment,  it  would  doubtless 
be  unconstitutional  in  that  particular  aspect ;   but  proceeding  by 
icire  fcuMs  to  recover  his  debt   by  execution  of  the  land,  he 
stands  as  would  any  other  judgment  creditor.       Though   un- 
limited in  its  duration,   this  statute  was  evidently  produced  by 
the  emergency  which  arose  from  a  collapse  of  the  credit  sys- 
tem;  and  taking   from   it  the  right   to  sell  for  two-thirds  the 
^alue,  reserved  for  the  benefit  of  the  creditor,  it  becomes  an  un- 
conditional law  to  suspend  the  enforcement  of  the  contract  for  a 
year.    Is  such  an  exercise  of  the  sound  discretion  spoken  of,  so 
unreasonable  as  materially  to  impair  the  remedy,  and  amount  to  a 
denial  of  the  right  ?      To  hold  that  a  state  legislature  is  incompe- 
tent to  relieve  the  public  firom  the  pressure  of  sudden  distress,  by 
Westing  a  general  sacrifice  of  property  by  the  machinery  of  the 
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law,  would  invalidate  many  statutes  whose  constitutionality  had 
hitherto  been  unsuspected.  An  indefinite  prohibition  of  execution 
in  default  of  compliance  with  new  and  arbitrary  terms,  would  be 
a  denial  of  the  remedy  contemplated  in  the  contract,  not  a  regula- 
tion of  it ;  but  there  are  laws  for  a  temporary  suspension,  which  have 
not  been  thought  so*  Such  is  our  statute  to  stay,  for  three  weeks, 
execution  of  a  judgment  on  demurrer,  special  verdict,  or  case 
stated,  in  order  to  give  the  unsuccessful  party  a  supersedeas  by 
writ  of  error.  True  it  is,  that  a  statute  which  gives  time  for 
something  to  be  done,  in  respect  to  the  determination  of  the  right, 
is  more  decisively  superior  to  exception  than  one  which  gives 
time  for  the  sake  of  procrastination  merely ;  but  we  have  stay 
laws,  enacted  in  1836,  and  operating  in  actions  on  contract  for 
periods  graduated  to  the  amount  of  the  debt,  whose  validity  has 
not  been  contested ;  and  they  certainly  modify  the  remedy  no 
further  than  does  a  statute  of  limitations,  which  contingently  cuts 
off  all  remedy  whatever,  or  one  which  narrows  the  creditor's  re- 
course to  the  debtor's  property.  I  believe,  too,  that  laws  imposng 
military  service  on  apprentices,  or  dissolving  the  contract  of  mar- 
riage for  causes  not  declared  at  the  time  of  its  solemnization, 
have  not  been  resisted  ;  and  practical  contemporaneous  usage  goes 
far  to  settle  a  question  of  construction.  Suspensions  of  execution, 
for  a  reasonable  time,  have  not  been  unfrequent  in  some  of  our 
sister  states  ;  and  creditors  have  submitted  to  them  as  regulations, 
depending,  in  the  language  of  Mr.  Justice  Baldwin,  "on  the 
sound  discretion  of  the  legislature,  according  to  the  emergency 
which  led  to  their  enactment."  I  have  found  no  trace  of  a  ques- 
tion raised  on  their  validity,  in  the  reported  decisions  of  the  tri- 
bunal of  the  last  resort.  On  the  whole,  therefore,  the  act  before 
us  appears  not  to  be  so  unreasonable  as  to  call  for  judicial  inter- 
position. Yet  the  case  is,  by  no  means,  a  clear  one ;  and  as  the 
decision  of  it  involves  the  validity  of  other  acts  of  the  same  stamp, 
it  is  worthy  of  being  brought  before  the  supreme  court  of  the 
nation.  To  put  the  case  in  train  for  that,  it  would  be  necessary 
for  us  to  sustain  the  statute  at  all  events,  for  the  appellate  jurisdic- 
tion of  that  court  extends  no  further  than  to  cases  in  which  the 
judgment  is  in  favor  of  the  legislation  or  authority  to  which  the 
federal  constitution,  or  an  act  of  congress,  is  supposed  to  be  re. 
pugnant ;  in  other  words,  it  extends  no  ferther  than  is  necessary 
to  maintain  the  supremacy  of  federal  legislation.  As  an  erro- 
neous judgment,  adverse  to  the  authority  of  the  state  legislature, 
would  be  irremediable,  we  have  deemed  it  our  duty,  in  cases 
of  difficulty  or  doubt,  to  put  our  judgment  in  such  a  shape  aa 
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'would  make  it  the  subject  of  a  writ  of  error.  In  this  instance, 
however,  the  judgment  falls  in  with  the  current  of  our  opinion  ; 
and  if  it  is  erroneous,  it  will  give  us  pleasure  to  have  It  corrected 
by  the  constitutional  guardian  of  federal  authority. 

Judgment  reversed^  and  rule  absolute. 


Circuit  Court  of  the  United  States^  Massachusetts^  November ^  1844, 

at  Boston. 

John  Taylor  and  others  v.  Danibls  Carpenter. 

Bill  in  equity  for  an  iDJmictioii.  The  bUl  alleged,  that  the  defendant,  a  mannfke- 
tarer  of  thread  in  America,  imitated  and  counterfeited  the  names,  trade-marks, 
and  envelopes  of  the  complainants,  who  are  manufacturers  of  thread  in  England, 
80  accurately,  that  none  but  the  most  experienced  could  detect  the  difference, 
thereby  injuring  the  profits  and  reputation  of  the  complainants,  —  and  prayed  an 
injunction  against  him  from  so  doing.    Injunction  granted. 

This  was  a  bill  in  equity  by  the  complainants,  who  are  manufac- 
turers  of  spool  cotton  thread,  well  known  to  the  trade  by  the  name 
of  "  Taylor's  Persian  Thread."  Their  establishment  is  in  Leices- 
ter, England.  The  defendant  is  a  manufacturer  of  thread,  resid- 
ing in  Foxborough,  Massachusetts.  The  complainants  charged 
that  the  defendant  had  imitated  and  counterfeited  their  names  and 
trade-marks  so  accurately  that  none  but  the  most  experienced  could 
distinguish  the  genuine  from  the  spurious,  without  unwinding  the 
thread,  when  the  latter  was  found  inferior  in  quality  and  quantity 
to  the  former ;  and  that  the  defendant  had  even  imitated  the  en- 
velopes in  which  the  complainants'  thread  was  packed  for  sale, 
Bome  of  which  bore  in  raised  letters  the  following  inscription  : 
**  The  Persian  Thread  made  by  J.  &  W.  Taylor  is  labelled  on  the 
top  of  each  spool,  Taylor's  Persian  Thread,  and  on  the  bottom, 
J.  &  W.  Taylor,  Leicester ;  the  above  is  for  the  protection  of  buyers 
against  certain  piratical  articles  of  inferior  quality^  fraudulently  la' 
belled  toith  the  name  of  Taylor.  The  complainants'  thread  is  wound 
on  spools  of  different  colors,  (red  and  black)  according  to  the 
number  of  yards,  which  number  is  marked  on  each  spool,  and  they 
charged  that  the  defendant  had  imitated  and  sold,  personally  or  by 
his  agent,  one  Francis  D.  Ellis  of  Boston,  large  quantities  of  each 
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kind  of  spools,  by  means  of  which  the  complainants  had  lost  the 
profits  on  said  sales,  and  had  been  greatly  injured  in  the  reputation 
of  their  manufacture  by  the  inferiority  of  the  spurious  article.  The 
complainants  prayed  for  an  injunction  against  the  defendant,  &c. 

The  answer  of  the  defendant  admitted  that  he  had  imitated  the 
complainants'  manufacture,  so  far  as  related  to  the  black  spools  and 
the  stamped  envelopes,  but  denied  having  imitated  the  red  spools 
or  the  other  envelopes  described  in  the  bill  of  complaint ;  he  admit- 
ted that  the  complainants'  threads  had  a  good  reputation ;  he  al- 
leged that  he  had  never  sold  any  of  his  threads  as  genuine  Taylor's 
thread,  nor  without  informing  purchasers  that  they  were  of  his  man- 
ufecture  ;  alleged  that  his  threads  were  equal  in  quantity  and  qual- 
ity to  those  of  the  complainants' ;  alleged  that  other  persons  besides 
him  had  imitated  Taylor's  Persian  Thread ;  averred  that  the  com- 
plainants are  aliens,  and  that  the  defendant  is  not  accountable  to 
them  or  to  any  foreign  manufacturer  or  trader  for  using  in  this 
country,  the  names,  trade-marks,  &c.  of  such  manufacturer  or  tra- 
der. The  complainants  filed  a  replication,  and  both  parties  pro- 
ceeded to  take  (he  necessary  testimony. 

The  complainants  filed  sundry  depositions  of  B.  Warburton,  of 
New  York,  (their  general  agent)  James  Read,  of  Boston,  who  had 
been  for  many  years  their  agent  in  this  city,  and  of  two  persons 
who  had  purchased  of  Ellis  the  spurious  for  the  genuine  Taylor's 
Persian  Thread  on  red  as  well  as  black  spools,  without  notice  of 
the  fact  that  it  was  not  genuine.  The  defendant  took  several  de- 
positions, but  did  not  file  them.  The  complainants'  counsel  gave 
notice  to  the  defendant's  counsel  that  they  should  set  down  the 
cause  for  hearing  at  the  October  term,  at  which  time  the  latter  with- 
drew their  appearance  for  the  defendant ;  his  answer  was  not  with- 
drawn. An  argument  in  writing  on  the  several  points  of  law  and 
fact  set  up  by  the  defendant  in  his  answer,  was  submitted  to  the 
court  by  the  counsel  for  the  complainants. 

C.  P,  and  jB.  R.  Curtis  for  the  complainants. 

TT.  Phillips  and  S,  F.  Plimpton,  for  the  defendant. 

Story  J.  granted  to  the  complainants  a  perpetual  injunction 
against  the  defendant,  with  costs. 
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Selections  from  4  Hill's  (N.  T.)  Reports. 


ADYKR8E  POSSESSION. 

A  court  of  eqaity  will  not  rfHeve 
against  a  deed  of  lands  on  the  sole 
groaiid  that  it  was  given  while  the  com- 
plainant was  in  possession,  claiming  ad- 
versely to  the  grantor ;  but  will  leave 
the  former  to  his  remedy  at  law.  Per 
Ckfwen,  J,  Keneda^  appellant,  v.  Gard- 
ner 4"  Gibbs,  respondents f  469. 

ASSUMPSIT. 

A.  sold  certain  lands  to  W.,  who  gave 
back  a  bond  and  mortgage,  which  the 
former  assigned  to  one  T. ;  and  after- 
ward, W.  re-conveyed  to  A.,  taking 
from  him  an  indemnity  against  the  bond. 
A.  then  conveyed  the  lands  to  B.,  cov- 
eoaDting  for  quiet  enjoyment;  and  B. 
convey^  them  to  H.  by  a  quit-claim 
deed.  T.  thereupon  proceeded  to  a  fore- 
closure of  the  mortgage  in  chancery, 
sod,  on  the  sale,  H.  became  the  pur- 
chaser. Held,  that  H.  might  recover 
against  A.  the  purchase  money  paid  on 
the  mortgage  sale,  in  the  action  of  as- 
sampeit  as  for  money  paid,  &c.  to  A.'s 
use.    Hunt  v.  Amidon^  345. 

2.  The  decree  of  foreclosure,  and  the 
sale  under  it,  amounted,  in  equity,  to 
an  eviction  ;  and  the  money  paid  by  the 
plaintifrat  the  sale  should  be  regarded 
as  a  payment  by  coercion  of  legal  pro- 
cess, for  the  use  and  benefit  of  the  de- 
fendant.    Per  Walworth,  chancUor,  lb, 

3.  Where  one  standing  in  the  situa- 
tion of  a  surety,  whether  he  became  so 
by  actual  contract  or  by  operation  of  law, 
is  compelled  to  pay  the  debt  which  his 
principal  in  equity  and  justice  ought  to 
have  paid,  the  latter  is  liable  for  the 
amount  in  an  action  for  money  paid,  &c. 
to  his  use.  Per  Walworth,  chancellor, 
lb, 

4.  A  verbal  promise  by  a  grantor, 
made  contemporaneously  with  the  exe- 
cution of  a  deed  containing  a  covenant 
for  quiet  enjoyment,  that  he  would  pay 
off  an  existing  incumbrance  upon  the 


premises,  is  merged  in  the  deed,  and 
cannot  be  enforced.  Per  Walworth^ 
chancellor,    lb. 


ATTORNEY. 

In  order  to  give  the  right  of  proceed- 
ing summarily  against  an  attorney  to 
compel  the  payment  over  of  money  in 
his  hands,  it  is  not  essential  that  he 
should  have  received  the  money  in  any 
suit  or  legal  proceeding,  or  that  he 
should  have  been  employed  to  commence 
legal  proceedings.  Per  Branson,  J. 
Muter  of  S.  Ddnn,  an  attorney,  ^c,  42. 

2.  It  is  enough  if  the  money  was  re- 
ceived by  the  attorney  in  his  profession- 
al character ;  as,  where  the  demand  on 
which  he  received  it  was  left  with  him 
under  instructions  to  call  for  payment, 
or  obtain  better  security,  but  without  di- 
rections to  sue.    Per  Bronson  J,    lb. 

3.  Otherwise  if  the  circumstanceB  be 
such  as  not  to  afford  a  presumption  that 
he  was  entrusted  in  the  transaction  by 
reason  of  his  professional  character.  lb, 

4.  On  an  application  for  an  order 
that  D.,  an  attorney,  pay  over  moneys 
received  by  him  for  R.,  it  appeared  that 

'L.,  who  was  a  land-agent,  took  a  bond 
and  mortgage!  in  favor  of  R.  and  sent 
him  the  ^nd  but  retained  the  mortgage 
for  the  purpose  of  receiving  payments 
on  it ;  that  several  years  aAerward,  L., 
with  the  assent  of  those  for  whom  he 
acted,  among  whom  was  R.,  transfer- 
red his  land  agencies  to  D.  who  attend- 
ed chiefly  to  that  kind  of  business  ;  that 
D.  never  had  the  bond  in  his  possession, 
nor  had  he  instituted  proceedings  to  col- 
lect the  mortgage,  or  been  instructed  to 
do  so ;  but  he  received  several  sums  of 
money  on  the  mortgage  and  refused  to 
pay  them  over,  though  demanded.  Held 
not  a  case  for  the  summary  interference 
of  the  court,  and  the  motion  was  there- 
fore denied,     lb, 

6.  Where  an  attorney  of  the  supe- 
rior court  of  the  city  of  New  York,  who 
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was  also  an  attorney  of  this  court,  was 
retained  to  defend  a  snit  pending  in  the 
former,  and,  in  consequence  of  such  re- 
tainer, received  certain  moneys  belong- 
ing to  his  client ;  Af^  that  this  court  had 
no  power  to  grant  a  rule  requiring  the 
attorney  to  pay  over  the  money,  but  that 
the  matter  belonged  exclusively  to  the 
superior  court.  Ex  parte  Ketchum^  pub- 
lic administrator  of  the  city  of  New 
York,  564. 

BAILMENT. 

A  written  instrument  acknowledging 
the  receipt  of  a  quantity  of  wheat  **  in 
store,''  imports  a  bailment  and  not  a 
sale,     Goodyear  ▼.  Ogden  Sf  Pearly  104. 

2.  Such  instrument  is  m  the  nature 
of  a  contract,  and  therefore  not  open  to 
contradiction  in  the  sense  of  the  rule  ap- 
plicable to  receipts  proper ;  though  its 
import  may  be  explained  by  parol  evi- 
dence of  the  usage  among  dealers  in 
wheat.    Per  Cowen,  J,    lb. 

3.  Where  parol  evidence  is  given  of 
a  usage  to  treat  such  instruments  as  im- 
porting a  sale,  it  is  for  the  jury  to  say 
whether  the  usage  be  so  universal  and 
well  known  as  to  raise  the  presupiption 
that  it  entered  into  and  formed  a  part  of 
the  contract  in  question.  Id.  and  Daw- 
son V.  Kittle,  107. 

4.  A  memorandum  acknowledging 
the  receipt  of  a  quantity  of  grain  **  on 
freight,^ ^  imports  a  bailment  and  not  a 
sale.    Dawson  v.  Kittle,  107. 

6.  But  the  memorandum  may  be 
shown  to  mean  a  sale  by  evidence  of  us- 
age among  dealers  in  grain.  Per  Nel- 
son, Ch,  J.    lb. 

6.  Such  evidence,  however,  must  be 
so  full  and  explicit  as  to  leave  no  doubt 
of  the  existence,  extent  and  meaning  of 
the  usage,  and  that  the  parties  contract* 
ed  in  reference  to  it.  Per  Nelson,  Ch» 
J.    lb. 

BilNKRUPT  ACT. 

A  decree  of  bankruptcy  in  cases  of 
voluntary  application  does  not  relate 
back  so  as  to  affect  aprevious  transfer  of 
the  bankrupt's  property  made  in  invitum 
to  satisfy  an  individual  debt ;  and  this, 
though  the  transfer  took  place  after  the 
filing  of  the  petition.  Berthelon  v. 
Belts,  677. 

2.  Accordingly,  where  the  petition 
was  filed  on  the  25th  of  August,  1842, 
and  five  days  aileiwards  the  petitioner 


was  ordered  to  make  an  assignment  un- 
der the  seventeenth  section  of  the  non- 
imprisonment  act,  which  he  accordingly 
did  on  the  same  day,  and  obtained  a  de- 
cree for  his  discharge  as  a  bankrupt  in 
September  following;  Jield,  that  the 
creditor  in  the  non-imprisonment  pro- 
ceeding was  entitled  to  have  his  debt 
satisfied  out  of  the  proceeds  of  the  pro- 
perty assigned  therein,  notwithstanding 
the  claim  of  the  assignee  in  bankruptcy. 
lb. 

3.  Where  a  defendant,  aAer  suit 
brought,  obtained  a  decree  for  his  dis- 
charge as  a  bankrupt,  the  court  pennit- 
ted  the  plaintiff  to  discontinue  without 
costs,  though  a  certificate  of  the  defend- 
ant's discharge  had  not  yet  been  granted 
Parke  and  another  v.  Moore  and  onolAcr, 
692. 

BILLS  or  EXCHANGE  AND.  PROMISSORY 
NOTES. 

Where  different  parties  to  a  note  or 
bill  are  sued  jointly  under  the  statute, 
(Sess.  L.  of  '32,  p.  400,  ^  8,)  no  order 
of  the  court  is  necessary  to  enable  one 
of  such  parties  to  call  and  examine  an- 
other. Miller  v.  Mc  Cagg  ^  Munger,  36. 

2.  The  statute,  however,  applies  on- 
ly to  such  parties  to  a  note  ot  bill  as 
could  not  be  sued  jointly  at  the  commoQ 
law ;  and  hence,  in  an  action  agaiost  two 
makers  of  a  joint  and  several  note,  one 
cannot  call  and  examine  the  other.    lb. 

3.  Nor  can  the  action  be  severed  as 
to  the  makers,  and  judgment  taken 
against  one  of  them  without  the  other ; 
and  this,  whether  they  be  sued  joijitly 
with  indorsers  or  not.    Jb. 

4.  The  case  oiThe  Bank  t^  Genesee 
V.  Field,  (19  Wend.  643,)  reconsidered 
and  overruled,    lb, 

6.  Payment  of  a  note  cannot  be  de- 
manded on  the  fourth  of  Juhf^  so  as  to 
charge  the  indorser ;  but  if  that  be  the 
last  day  of  grace,  demand  should  be 
made  on  the  third.  Per  Branson,  J, 
Sheldon,  exW  tS^c  v.  Benham,  imp*d,  4-c., 
129. 

6.  Service  of  notice  of  protest  can- 
not be  made  through  the  mail,  where 
the  party  giving  it  and  the  one  to  whom 
it  is  sent  reside  in  the  same  village.    U. 

7.  Where  the  drawee  of  a  bill  of  ex- 
change refuses  to  accept  or  pay,  the 
drawer  and  indorsers  are  liable  to  the 
holder  in  an  action  on  the  bill.  ;  S^ydam 
and  others  V.  Westfali,  imp'd  4-^,211. 
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8.  After  acceptance,  the  drawee  is 
prima  fade  the  principal  dehtor,  the 
drawer  and  indorser  heing  regarded  as 
mere  sureties ;  and  consequently  no  ac- 
tion will  lie  against  the  latter  in  the 
name  of  the  acceptor,    lb, 

9.  Otherwise,  where  the  drawee  ae« 
oepts  and  pays  for  the  accommodation 
of  the  drawers ;  in  which  case  he  may 
reeorer  the  amoant  in  an  action  for  mo- 
ney paid  to  their  use.    D>. 

10.  If,  however,  the  acceptance  be 
made  with  knowledge  of  the  fact  that 
one  of  the  drawers  si'^ed  merely  as 
surety,  he  will  not  be  liable  to  the  ac- 
ceptor ;  and  this,  whether  the  relation 
between  the  drawers  appear  on  the  face 
ofthebillor  not.    lb. 

1 1.  A  drawer  thongh  a  surety,  may 
make  himself  liable  to  the  acceptor  of  an 
accommodation  bill;  e.  g.  by  joining 
with  his  eo-drawers  in  an  express  agree- 
ment to  refund  to  the  acceptor,  &c.  Per 
Coiotffi,  /.    76. 

13.  But  this  liability  must  be  eridenc- 
ed  by  a  written  agreement;  a  parol 
promise  would  be  void  by  the  statute  of 
fraods.     Semble ;  per  Cowen,  /.    lb, 

13.  In  general,  where  a  person  puts 
his  name  on  negotiable  paper,  he  will  be 
deemed  to  have  bound  himself  only  ac- 
cording to  the  import  of  what  he  writes, 
and  cannot  be  subjected  to  a  different 
oUigation  by  parol  OTidence.  Per 
C&wetif  Jm    lb, 

14.  A  notarial  certificate  stating  that 
notice  of  protest  was  served  &c.  b^  put- 
ting the  same  in  the  post  office,  directed 
flee,  is  a  sufficient  compliance  with  the 

^  statute,  (d  R.  8.  213.  ^  46,  2d  ed.) 
thoogh  it  do  not  exprcmy  state  by 
whom  the  service  was  made.  Ketchum 
V.  Barber  and  others,  324. 

15.  Since  the  act  of  1835,  (Sess.  L. 
of'ZSyp,  152,)  the  certificate  need  not 
specify  the  reputed  place  of  residence  of 
the  party  notified,  nor  the  post  office 
nearest  thereto.    lb. 

16.  A  statement  of  a  particular  fund 
in  a  draft  or  bill  of  exchange,  if  inserted 
merely  as  a  direction  to  the  drawee  how 
to  reimburse  himself,  will  not  vitiate  it. 
SJeUey  v.  the  Mayor  S^c.  of  the  city  of 
Brooklyn,  263. 

17.  Accordingly,  in  an  action  against 
the  city  of  Brooklyn  by  an  indorsee  of 
an  instrument,  signed  by  the  mayor  and 


countersigned  by  the  clerk,  in  these 
words :  **  To  the  treasurer  of  the  city 
of  Brooklyn,  at  the  Long  Island  Bank 
—  Pay  A.  L.  or  order,  fifteen  hundred 
dollars  for  award  No.  7,  and  charge  to 
Bedford  road  assessment"  &c. :  Held 
that,  notwithstanding  the  latter  clause, 
the  instrument  was  a  negotiable  bill  of 
exchange,    lb, 

18.  A  municipal  corporation  may  is- 
sue negotiable  paper  for  a  debt  contract- 
ed in  the  course  of  its  proper  business ; 
and  no  provision  in  its  charter  or  else- 
where, merely  directing  a  certain  form, 
in  affirmative  words,  should  be  con- 
strued as  taking  away  this  power.  Per 
Cowen,  J,    lb, 

19,  The  same  mle  applies  to  all 
corporations,  whether  puUic  or  private. 
Per  Cowen,  J,    lb, 

20.  Where  the  charter  of  a  munici- 
pri  corporation  provided  that  all  moneys 
should  be  drawn  from  the  treasury  m 
pursuance  of  an  order  of  the  common 
council,  signed  by  the  mayor,  &c :  Heldf 
that  a  negotiable  draft  on  the  treasury, 
signed  in  the  manner  directed,  but  is- 
sued on  the  basis  of  a  mere  note  or 
memorandum  in  the  corporation  minutes, 
without  a  formal  order  having  been  en- 
tered, was  a  sufficient  compliance  with 
the  charter ;  it  appearing  that  this  was 
the  accustomed  mode  of  drawing  mo- 
neys,   lb, 

21.  The  corporation  will  not  be  dis- 
charged from  liability  on  such  draft  by 
the  omission  of  the  holder  to  make  pre- 
sentments to  the  treasurer  and  give  no- 
tice, provided  it  be  shown  that  it  neither 
has  suffered  nor  can  sufiTer  from  the  omis- 
sion,   lb. 

22.  Where  a  note  was  drawn  by  E. 
and  A.,  payable  to  W.  or  bearer,  and, 
previous  to  the  delivery  to  the  latter,  P. 
guarantied  the  payment  of  it  by  an  in- 
dorsement  thereon,  thus  :  —  **  For  val- 
ue received  I  guaranty  the  payment  of 
the  within  note,  and  waive  notice  of 
non-payment :  Held,  in  an  action  brought 
by  a  subsequent  holder  against  P.  and 
the  makers  jointly,  that  the  plainti/Twas 
entitled  to  recover;  he  having  declared 
upon  the  common  money  counts  and 
served  a  copy  of  the  note  and  guaranty 
with  his  declaration.  Prosser,  implead' 
ed  <fc»  V.  Luqueer  and  others^  420. 
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A  Selection  or  Leading  Cases  on 
Various  Branches  or  the  Law. 
With  Notes,  by  John  William 
Smith,  Esq.,  of  the  Inner  Temple, 
Barrister  at  Law.  With  additional 
Notes  and  References  to  American 
Decisions,  by  J.  J.  Clark  Hare  and 
H.  B.  Wallace,  Esqrs.  of  the  Philar 
delphia  Bar.  In  two  volumes.  Phila- 
delphia :  John  S.  Littell,  1844. 

We  regret  that  circumstances  have 
prevented  our  earlier  calling  the  atten- 
tion of  the  profession  to  this  most  valu- 
able and  convenient  work.  The  title 
describes  the  nature  of  the  plan  upon 
which  the  book  is  written,  but  does  not 
do  it  full  justice,  and  the  reader  will 
be  interested  in  further  descriptions  of  it 
from  sources  to  be  relied  upon.  The 
London  Legal  Observer  says:  ''The 
idea  is  excellent ;  it  is  to  select  some  of 
those  'leading  cases'  which  involve 
and  are  usually  cited  to  establish  some 
point  or  principle  of  real  practical  im- 
portance, and  append  to  them  notes,  in 
which  are  collected  subsequent  decis- 
ions bearing  on  the  points  reported  in 
the  text,  and  in  which  doctrines,  having 
some  obvious  connection  with  them,  are 
occasionally  discussed.  We  cordially 
recommend  this  book  to  the  profession. 
It  is  not  one  of  those  hasty  and  crude 
compilations,  put  forth  with  such  fatal 
facility  and  frequency  by  many  of  his 
competitors  at  the  bar.  It  affords  evi- 
dent marks  of  long  and  patient  thought, 
and  industrious  research."  We  may 
add  that  it  has,  indisputably ,  this  merit, 
at  least,  and  not  a  common  merit — it 
is  the  only  book  of  its  kind. 

A  new  and  improved  edition  having 
been  lately  published  in  London  and 
well  received  there,  the  Philadelphia 


publisher  has  procured  the  services  of 
the  two  gentlemen  of  that  bar  whose 
names  appear  in  the  title  page,  to  make 
the  work  the  same  thing  to  American 
lawyers  or  students  which  it  has  been 
to  the  same  persons  in  England.  Mr. 
Hare  and  Mr.  Wallace  deserve  the  same 
praise  which  the  Observer  gave  to  the 
English  editor,  for  their  woik  eertatn- 
ly  shows  marks  "  of  long  and  patient 
thought  and  industrious  research.'* 
They  hardly  give  themselves  suffident 
credit  in  speaking  of  their  labor  as  the 
appending  of  ''additional  notes  with 
references  to  American  decisions ; "  (br 
they  have,  indeed,  in  moet  cases,  ap- 
pended a  short  essay  upon  the  subject 
matter  of  the  decisions ;  and,  not  con- 
tenting themselves  with  "  references  to 
the  American  decisions,"  have  given  us 
abstracts  of  the  decisions  themselves, 
with  the  language  of  the  coorts,  and 
have  collected  and  compared  decisions, 
offered  suggestions  to  reconcile  appa- 
rent conflicts,  pointed  out  developmeots 
of  principles,  and  shown  the  rise  and 
progress  of  distinctions,  qualifications 
and  exceptions. 

Mr.  Smith  has  wisely  taken,  and  our 
Philadelphia  brethren  have  followed  the 
chronological  order ;  for  it  is  a  true  say- 
ing that  in  "  looking  up "  law  yoa 
should  begin  with  the  latest  case,  but 
in  the  course  of  reflection  and  argument 
you  should  begin  with  the  eaiiiest.  As 
an  instance  of  what  the  student  may 
expect  to  find  in  this  work,  we  take  at 
random,  the  well-known  case  of  Waa. 
V.  Warlters,  Beginning  with  the  earli- 
est traces  of  the  principle,  the  editor 
takes  up  the  case  oiJ3irkmyr  v.  Dameil, 
(or  Bour  Kamire  v.  Darnell^  as  it  is 
styled  in  Mod.  Cases)  gives  us  the  term 
and  year  of  its  decision,  the  book  and 
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page  in  which  it  is  reported,  the  mar- 
ginal note,  and  the  whole  report  in  the 
book,  verbatim.    Then,  if  the  decision 
has  been  elsewhere  reported,  as  is  often 
the  case  in  England ,  we  are  referred  to 
such  places,  and  if  there  is  any  differ- 
ence in  the  language  of  the  reports,  the 
difierence  is  pointed  out.     Then   the 
editor  gives  us  a  short  commentary  upon 
the  principle  decided  in  the  case.    Then , 
with  a  logical  division  of  the  subject,  he 
carries  us,  in  chronological  order,  along 
the  current  of  authorities,  recognizing, 
doubting,  qualifying  and  limiting  the 
doctrine  of  the  original  decision,  down 
to  the  latest   reports.     For  instance. 
Forth  V.  SiarUor  requires  that  the  lia- 
bility of  the  person  for  whom  the  de- 
fendant has  undertaken  to  answer,  shall 
itself  continue ;    and  Goodvoin  v.  Chace, 
and  others,  are  instances  where  that  was 
not  the  case.     The  next  difficulty  that 
arises  is  as  to  whether  the  considera- 
tion must  appear  in  writing,  as  part  of 
the  agreement.    This  brings  up,  in  its 
order,  the  case  of  Wain  v.  Warlters, 
which  is  made  the  *  leading  case.*    The 
fullest  report  of  this  case  is  given,  and 
all  references  which  have  been,  made 
to  it  in  other  decisions.    Its  principles 
are  commented  upon,  and  we  are  led 
through  the  course  of  subsequent  de- 
cisions upon  the  same  point.    First,  we 
have  the  doubts  which  were  thrown  out 
as  to  its  soundness,  then  its  full  and 
solemn  recognition  in  Saunders  "t,  Wake- 
field.   It  then  being  established  that  the 
consideration  must  appear  in  writing, 
Qiiestions  arise  as  to  how  it  must  appear. 
This  brings  us  to  the  liberal  construc- 
tion of  the  rule  in  Howes  v,  Armstrongs 
James  V.  Williams s  and  Stapp  v.  SUl,  al- 
lowing it  to  be  sufficient  if  the  considera- 
tiou  can  be  gathered  by  a  fair  intendment 
from  the  whole  tenor  of  the  writing. 
Then  come  the  cases  showing  that  it 
matters  not  out  of  how  many  different 
papers  the  agreement  is  to  be  collected, 
M>  long  as  they  can  be  sufficiently  con- 
nected in  sense.     Next  we  have  the 
decisions  to  the  effect  that  such  papers 
must  refer  to  one  another,  and  are  not 
to  be  connected  by  parol  evidence  alone, 
led  off  by  Baydell  v.  Drummond.    The 
tame  course  is  pursued  in  the  question 
tt  to  how  the  signature  of  the  party  to 
be  charged  must  appear,  and  all  other 
points  fairly  arising  out  jof  the  original 
dedsion. 


Now  the  American  editors  take  up 
the  chain  and  give  us  the  American  de- 
cisions upon  the  same  points  as  the 
English  decisions,  and  upon  any  new 
points  in  the  way  of  developing,  ex- 
tending, limiting  or  qualifying  the  ori- 
ginal doctrine.  And  in  doing  this,  we 
observe  that  the  careful  editors  have  not 
only  followed  a  chronological  order,  but 
have  given  us  the  course  of  decisions 
in  each  state  of  the  union  separately ; 
80  that  we  have,  at  a  glance,  all  the 
Massachusetts  authorities  bearing  at  all 
upon  Wain  ▼.  War  Iters,  from  Josseh/n 
y.  Ames  to  Stone  v.  Symmes,  and  Nelson 
y.  Boynton,  in  the  3d  of  Metcalf. 

In  selecting  Wain  y.  Warlters  as  a 
specimen  of  the  modus  operandi  of  the 
American  and  English  editors,  we  have 
done  it  purely  by  accident,  and  not  as 
being  a  .particularly  favorable  instance. 
But  from  this  the  student  and  practi- 
tioner may  see  how  thoroughly  and 
pleasantly  he  is  enabled  to  get  the  his- 
tory of  a  doctrine  or  principle,  with  its 
ramifyings  of  extensions  and  distinc- 
tions, and  to  trace  the  life  of  the  origi- 
nal doctrine  in  all  the  branches,  leaves 
and  fibres.  In  fact,  the  original  *  leading 
case '  becomes  the  stirps,  the  John  Stiles, 
Propositus,  of  the  family,  and  all  the 
connections  and  relationships  are  trace- 
able, the  whole  bloods,  half  bloods, 
direct  and  collateral,  the  illegitimates 
are  cast  ■  off,  and  those  divorced  who 
have  been  improperly  joined  together. 

.  This  work  cannot  fail  to  be  useful  to 
the  practitioner,  and  wo  submit  to  any 
lawyer  of  experience  whether  a  full 
brief  which  he  would  desire  to  have  made 
for  him  in  a  case  before  the  supremo 
court  in  banc,  involving  the  construc- 
tions and  modifications  of  a  leading  doc- 
trine, would  not  take  very  much  the 
saipe  form  into  which  these  editors  have 
thrown  their  labors.  The  student  may 
perhaps  derive  yet  more  benefit  from  it 
than  the  practitioner.  There  is  doubt- 
less an  evil  attending  upon  the  too  ex- 
clusive use,  by  students,  of  text-books 
and  commentaries ;  and  they  are  recom- 
mended to  read  the  reports;  but  the 
following  of  this  advice  is  often  '*  bad 
for  multifariousness,"  and  leads  to  con- 
fused and  desultory  reading.  But  let  a 
student  who  has  been  through  the  chief 
commentaries,  and  Stephen's  Pleadings, 
take  up  such  a  case  as  Cogg$y,Bar- 
nardf  or  The  Si9  Carpenters^  Gue,  or 
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Oumdelor  t.  Lojms,  and  foUow  it  down 
in  the  manner  this  book  will  enable 
him  to  do,  and  we  hardly  know  a  mode 
of  collateral  study  likely  to  give  him  an 
equal  insight  into  the  working  out  of 
genuine  common  law  principles  in  the 
genuine  common  law  manner. 

We  hope  and  can  hardly  doubt  that 
the  enterprising  and  accomplished  young 
associates  will  have  the  double  success 
of  conferring  a  benefit  upon  their  breth* 
ten  and  gaining  new  reputation  for 
themseWes. 

Aroumcnt  of  Daniel  Wells,  Esq.  on 
THE  Trial  of  William  Wyman,  at 
Lowell,  November,  1843,  on  an 
Indictment  against  himself  and 
others  for  Embezzlement  of  the 
Funds  of  the  Phonix  Bank, 
Charlestown,  Mass.  Before  Hon. 
Charles  Allen,  Judge  of  the  C.  C. 
Pleas.  Greenfield,  Mass. :  Printed 
by  A.  Phelps,  1844. 

It  is  seldom  that  we  have  time  or  in- 
clination to  examine  the  arguments  of 
counsel  when  printed  separately  from  a 
report  of  the  whole  case ;  but  having 
already  given  a  review  of  the  trial  &[ 
William  Wyman,  (6  Law  Rep.  386,) 
we  were  curious  to  see  whether  the  ar- 
gument of  Mr.  Wells,  when  calmly  ex- 
amined after  the  excitement  of  the  trial 
had  subsided,  would  justify  the  praise 
which  was  awarded  to  it  at  the  time. 
We  have  accordingly  read  his  addreslB 
to  the  jury  with  some  care,  and  do  not 
hesitate  to  say  that  it  is  worthy  of  all 
the  commendation  which  it  has  received. 
In  our  judgment,  it  is  one  of  the  ablest 
and  best  managed  arguments  that  has 
been  made  by  a  prosecuting  officer  in 
Massachusetts  for  many  years.  It  is 
throughout  high-toned,  manly  and  dig- 
nified ;  with  no  exhibition  of  undue 
feeling,  with  no  attempt  at  display,  and 
without  a  particle  of  that  feeble  ambi- 
tion sometimes  displayed  by  counsel  for 
the  government,  to  obtain  a  conviction 
at  all  events.  At  the  same  time  the  de- 
fendant is  pursued  with  an  energy  and 
teal,  that  exhibit  a  great  familiarity  with 
criminal  procedure,  and  a  determination 
to  perform  a  painful  doty.  There  are 
many  remarks  elicited  in  the  course  of 
the  discussion,  which  are  of  general  ap- 
plication, and  which  we  should  be  glad 
lo  extract  for  the  benefit  of  our  readers. 


Witness  the  admirable  statement  on 
page  8,  respecting  the  attempt  of  an 
advocate  to  throw  his  personal  opinion 
and  character  into  a  cause  ;  also,  the 
ingenious  distinction  taken  on  page  19, 
as  to  the  weight  which  the  jury  ought 
to  give  the  evidence.  See  also  the  re- 
marks on  page  14,  as  to  the  eneoarage- 
ment  to  lawless  violence,  by  the  neglect 
or  inefficiency  of  the  regularly  organized 
tribunals.  We  have  also  been  struck 
with  the  hu>py  turn  given  on  page  39, 
to  Mr.  Webster*s  Ulustration  drawn 
from  Scripture.  The  discussion  npon 
the  right  of  juries  to  pass  upon  the  law 
is  well  sustained,  and  although  we  are 
not  ready  to  assent  to  all  the  proposi- 
tions of  the  learned  counsel,  we  admire 
the  consistency  which  led  him  to  ad- 
dress his  remarks  on  the  law  to  the 
judge,  as  the  proper  source  from  which 
thejury  should  receive  the  law. 

The  examination  of  the  facts,  and  of 
the  law  as  applicable  to  the  facts,  is 
clear  and  satisfactory,  and  the  argument 
upon  the  law  of  embezzlement  is  worthy 
of  Mr.  Wells's  reputation.  Bat  as  we 
have  formerly  given  the  story  of  this 
case,  and  as  the  law  is  hereaflier  to  be 
settled  by  our  highest  judicial  tribunal, 
we  forbear  any  further  comments  at 
present.  We  have  only  to  remark,  m 
conclusion,  that  some  of  the  expressions 
in  this  argument  are  open  to  criticism. 
The  peculiar  use  of  the  word  eUum  will 
disturb  the  able  critic  who  wrote  the 
notice  of  Mr.  Pickering's  20th  volume, 
in  a  former  number  of  our  journal,  (vol. 
ii.  p.  59) ;  and  a  stranger,  on  first  read- 
ing the  title  page  of  the  pamphlet  before 
US,  might  suppose  that  the  learned 
counsel  "  himself"  was  under  indict- 
ment. 

Concord  Railroad  v.  Grbelvt  :  Now 

PENDING  in  the  SUPERIOR   CoURT  OF 

New  Hampshire. 

This  is  the  title  of  a  pamphlet  ad- 
dressed to  the  stockholders  of  the  Con- 
cord Railroad,  which  contains  the  argu- 
ment of  Mr.  Uoham  before  the  superior 
court  of  New  Hampshire,  on  the  ques- 
tion of  the  constitutionality  of  the  char- 
ter of  the  Concord  railroad.  If  we  sop- 
posed  that  any  sound  lawyer  enter- 
tained a  doubt  upon  the  great  questioa 
involved  in  this  case,  we  would  publish 
this  able  argument  at  length. 
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Statutes  of  Massachusetts.    We 
have  received  from  the  State  Printers  a 
handsome  volume  of  353  pages,  con- 
taining the  supplements  to  the  Revised 
Statutes  of  Massachusetts,  passed  since 
1836.    This  work  will  scarcely  need  any 
recommendation  from  us  to  ensure  a 
ready  sale  in  this  state,  inasmuch  as  the 
alterations  of  the  Jaws  are  so  frequent 
that  such  a  volume  seems  indispensable 
to  practitioners.    We  are  glad  to  find, 
that  the  wOrk  is  well  got  up  in  every 
respect.     It  is  composed  pnncipally  of 
the  supplements  which  have  been  pub- 
lished by  Messrs.  Dutton  &  Wentworth 
every  year  as  soon  after  the  rising  of 
the  general  court  as  was  practicable. 
These  supplements,  except  the  lastJiave 
been  edited  by  Theron  Metcalf,  Esq., 
and  the  residue  of  the  volume  by  Hon. 
Lather  S.  Gushing.    In  addition  to  the 
general  laws,  the  work  contains  (1.)  the 
cooBtitutioo  of  the  commonwealth,  as  re- 
vised by  striking  out  all  the  annulled 
or  obsolete  portions,  and  inserting  the 
amendments  in  the  places  where  they 
belong;  (2.)  The  apportionment  of  sen- 
ators and  representatives  under  the  last 
amendment  of  the  constitution;  (3.)  Re- 
solves relating  to  grants  of  land  or  mo- 
ney to  the  officers,  &c.  of  the  revolu- 
tion ;  (4.)  Resolves  relating  to  deaf  and 
dumb  persons ;   (5.)  Resolves  relating  to 
the  imprisonment  of  citizens  of  this  state 
in  other  states ;   (6.)  Resolves  relating 
to  school  district  libraries.    There  is 
Also  a  table  of  references  connecting  the 
several  chapters  and  sections  of  the  re- 
vised statutes  with  the  laws  contained 
in  this  volume.    The  preparation  of  this 
must  have  cost  much  care  and  labor, 
Md  it  will  be  highly  useful  to  those 
who  have  occasion  to  consult  the  stat- 
ptes.    We  notice  in  this  table  the  follow- 
ing errors  and  omissions  Owe  are  surpris- 
^  there  are  so  few)  which 


we  insert 


here  for  the  convenience  of  our  readers. 

Under  chap.  S3,  **  sect.  33,"  should 
be  **  sect.  37."  Under  chap.  35,  for 
**  1836,  chap.  263,  p.  11,"  read  "  1839, 
chap.  53,  p.  1 15."  Under  chap.  36,  in- 
sert •*  1836,  chap.  263,  p.  11,"  and  strike 
out  "  1830,  chap.  53,  p.  115 ; "  also  in- 
sert *«  1841,  chap.  117,  p.  198."  Under 
chap.  37,  insert  **  1844,  chap.  83,  p.  367." 
Under  chap.  60,  insert  **  1839,  chap.  96. 
p.  124."  Under  chap.  75,  sect.  17,  for 
"chap.  157,"  read  "  chap.  159."  Un- 
der chap.  76,  insert  *»  1841,  chap.  20,  p. 
184  ; "  also  under  the  same  chapter,  in- 
sert "sect.  31,"  and  under  it,  "1844, 
chap.  129,  p.  293."  Under  chap.  90, 
sect.  110,  &c.,  insert  "  1844,  chap.  154, 
p.  303."  Under  chap.  97,  insert  "  sect. 
63,"  and  under  it,  "  1837,  chap.  198,  p. 
37."  Under  chap.  107,  sect.  40,  insert 
"  1844,  chap.  148,  sect.  7,  p.  297."  Un- 
der chap.  123,  sect.  6,  for  **  chap.  297," 
read  "  chap.  277."  Under  chap.  125, 
sect  13,  the  stat  1840,  chap.  80.  p.  165 
should  be  referred  to  the  chapter  gen- 
erally, and  not  to  sect.  13.  Under  chap. 
143,  inseit  "  1843,  chap.  22,  p.  254." 
Under  the  same  chapter,  insert  "sect. 
27,"  and  under  it,  "  1839,  chap.  156, 
p.  140."  Under  chap.  144,  sect.  8,  in- 
sert "  1837,  chap,  205,  p.  42."  Under 
Act  of  Amendment,  insert  "  sect.  10, 
17,"  and  under  the  same,  "  1843,  chap. 
80,  p.  266." 

We  regard  this  volume  with  a  good 
deal  of  interest,  and  not  a  little  surprise. 
Having  taken  pains  to  examine  the 
statute  l&ws  as  they  were  published 
from  year  to  year  —  the  annual  spawn 
of  the  general  court  —  we  have  not  been 
unmindful  of  the  hacking  and  hewing 
propensity  of  our  law-makers.  But 
when  all  the  recent  laws  are  collected 
in  a  volume  the  result  is  positively  ap- 
palling. It  is  less  than  ten  years  since 
the  whole  statute  law  of  this  common- 
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wealth  was  carefully  revised.  The 
commissiouers  w«re  men  of  eminence, 
and  the  work  was  faithfully  done. 
The  whole  was  then  thrown  before  the 
senators  and  representatives,  all  of  whom 
had  a  finger  in  the  pie.  The  Revised 
Statutes  were  then  sent  forth,  as  fair 
and  perfect,  we  sincerely  believe,  as  any 
work  of  a  like  kind  is  likely  to  be  made 
in  our  state.  What  then  is  the  result  ? 
In  many,  perhaps  most  respects,  good 
undoubtedly.  But  as  clearly  not  un- 
mixed good,  inasmuch  as  a  large  pro- 
portion of  the  law  questions  which  have 
since  come  before  the  supreme  court 
have  hinged  upon  statute  alterations. 
Then,  if  we  may  judge  from  the  now 
laws,  or  old  laws  newly  vamped  up 
every  year,  we  are  no  better  off  than 
we  were  before  the  Revised  Statutes 
were  adopted.  Will  it  be  believed,  by 
sober  citizens,  that  there  have  been 
four  hundred  and  ikirly-iix  alterations 
of  the  Revised  Statutes?  And  there 
are  now  in  the  hands  of  the  secretary 
of  state  the  reports  of  the  commission- 
ers on  the  criminal  law,  which  we 
suppose  will  be  placed  before  the  gen- 
eral court  this  winter.  The  legislar 
ture  will  assemble  about  the  time  our 
present  number  sees  the  light;  we 
wish  them  joy  of  the  work  before 
them.  When  they  have  made  a 
criminal  code,  and  in  less  than  ten 
years  there  are  more  than  four  hundred 
alterations,  to  say  nothing  of  the  jails 
being  filled  with  convicted  criminals, 
hung  up  upon  legal  doubts  as  to  the 
meaning  of  new  statutes  ;  —  when  all 
this  comes  to  pass,  we  believe  the 
bench,  the  bar  and  the  whole  people 
will  exclaim  with  us,  EheuJ  jam  satis! 


It  Memfltbthat  thb  word  hoteh-fMl,  ii  in  En^bh  a  paddinf , 
fbr  in  thb  pudding  U  not  commoniy  put  one  ihinr  alonf ,  but 
one  thing  w«h  other  thinp  put  Uigeihn.  —  Uttltlon,  f  207, 

It  has  often  occurred  to  us  that  full  reports 
of  cases  at  nisiprius  would  be  useful  occa- 
sionally, especiall)r  to  youn?  practitioners  and 
students  at  law,  inasmuch  as  decisions  are 
often  made  and  points  ruled,  which  are  never 
carried  further,  and  of  which  no  record  is 
made.  ^  Reports  of  this  sort  may  also  be 
interesting  as  exhibiting  the  precise  mode  of 
trying  causes  in  different  parts  of  the  country, 
and  in  the  various  courts,  and  also  as  exhibit- 
ing the  mental  calibre  of  those  engaged  in  the 


trial,  and  the  actual  relations  existing  be- 
tween the  bench  and  the  bar.  In  the  pre- 
sent number,  page  412,  we  have  made  the 
experiment  or  publishing  such  a  report  of  an 
interesting  case,  which  involved  a  curioos 
point  of  Jaw,  and  a  singular  state  of  fiwu. 
We  believe  our  report  contains  nearly  every 
thing  that  was  said  and  done,  although  we 
ought  to  state  that  it  has  not  had  the  advaa- 
taj^e  of  a  revision  by  any  one  engaged  in  the 
trial. 

A  vote  has  been  recently  taken  in  Mame, 
respecting  the  famous  Town  Court  Bill, 
which  was  referred  to  the  people.  It  is  a 
gratifying  fact  that  the  bill  has  been  adopted 
in  only  one  county  (Waldo)  and  that  the 
majority  against  it  throughout  the  state  is 
very  lai^e.  As  we  understand  it,  the  bill  is 
to  be  in  force  in  Waldo  county  alone.  Some 
of  the  ablest  lawyers  in  the  state  are  (oaud 
in  that  region,  and  we  congratulate  ibem 
upon  the  pleasant  prospect  before  them,  for 
as  it  is  an  ill  wind  that  blows  nobody  good, 
so  we  esteem  a  law  like  the  one  referred  lo, 
as  money  in  the  pockets  of  respectable  prac- 
tioners,  wherever  it  is  in  operation.  All  ex- 
perience shows  that  business  will  alwa^ 
find  its  way  to  those  who  are  able  to  do  it 
properly,  and  however  cheaply  causes  may 
be  botched  up  by  unskilful  cobblers,  the 
whole  operation  only  renders  new  shoes  by 
good  workmen  more  desirable,  and  also  aiors 
expensive. 


We  are  glad  to  learn  that,  notwithstanding 
the  absurd  laws  in  New  Hanjpshire  respect- 
ing the  admission  of  every  body  to  practise 
law,  the  bar,  at  least  in  some  of  the  counties, 
have  kept  up  the  former  organization,  and 
will  admit  no  one  to  the  old  fashioned  privi- 
leges  unless  he  has  passed  the  required  pe- 
riod of  study.  This  must  necessarily  afi5wd 
some  check  in  preventing  incompetent  pe^ 
sons  from  entering  the  profession,  and  is  sure- 
ly a  bef-er  state  of  thiugs  in  that  particular 
than  exists  in  Massachusetts ;  for  althoosh 
students  must  be  examined  here  for  admis- 
sion, yet  as  it  seems  to  have  been  decided 
that  one  may  apply  to  every  jud^  in  the 
commonwealth  seriatim^  a  persevering  appli- 
cant is  pretty  sure  of  being  admitted  on  his 
own  terms  and  at  bis  own  time.  The  para- 
ble of  the  poor  widow  and  the  unjust  judge 
was  never  more  applicable  than  at  the  present 
time. 

A  singular  error  occurred  on  page  398  of 
our  last  number,  which  we  trust  our  readers 
will  attribute  to  anything  rather  than  igno- 
rance of  the  simple  rules  of  English  Gram- 
mar. 

Bishop  Burnet,  in  his  life  of  Sir  Matthew 
Hale,  says :  He  set  himself  much  to  the  study 
of  the  Roman  law ;  and  though  he  liked  the 
way  of  judicature  in  England,  by  juries,  mudJ 
better  than  that  of  the  civil  law,  where  so 
much  was  trusted  to  the  judge  ;  yet  he  often 
said,  that  the  true  grounds  ana  reasons  ot 
law  were  so  well  delivered  in  the  digests,  that 
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a  man  could  ncTer  underataiid  law  as  a 
science  so  well  as  by  seeking  it  there ;  and 
therefore  lamented  much  that  it  was  so  little 
studied  in  Elngland. 

In  the  trial  of  Colonel  Bayard  (14  State 
Trials)  it  is  stated  that  "  the  Solicitor  General 
moTed  that  the  court  might  be  adjourned  till 
to-morrow  morning,  the  king's  evidence  being 
disguised  with  drink,  which  was  granted." 

The  largest  damages  for  slander  that  we 
have  ever  heard  of,  were  awarded  in  the 
reign  of  Charles  II.,  against  Thomas  Pilk- 
ington,  Sheriff  of  London,  for  slander  of  the 
Duke  of  York.  Damages  £100,000.  Report- 
ed in  9  State  Trials,  176. 


The  question  in  relation  to  capital  punish- 
ment, was  submitted  to  the  people  of  New 
Hampshire  at  tho  late  election,  and  resulted 
iu  a  vote  in  favor  of  that  mode  of  punishment 
by  a  large  majority.  ^ 

The  people  of  Maine  have  voted  to  have 
summer  sessions  of  the  Legislature  hereaAer. 

Isaa^  O.  Barnes,  £^.,  has  been  appointed 
United  States  Marshal  for  Massacbusetta, 
in  place  of  Solomon  Lincoln,  Esq. 

Those  persons  who  send  communications 
to  this  journal  must  also  send  their  names 
to  the  editor. 

A  review  of  the  trial  of  Abner  Rogers  is 
prepared. 


©bittiarB  JJ'otke. 


DiKo,  at  his  mansion  house  in  Bedford 
street,  Boston,  on  Sunday  morning,  Decem- 
ber 8,  the  Hon.  William  PaBscorr,  in  his 
eiffhty-third  year. 

He  was  born  at  Peperell,  in  Massachu- 
setts, August  19, 1762.  His  ancestors,  who 
emigrated  to  New  England  about  1640,  were 
from  an  early  period  concerned  in  the  afiairs 
of  the  colony.  His  grandfather,  the  year  of 
his  death,  1738,  vras  appointed  the  agent  of 
Massachusetts  to  the  court  of  Great  Britain, 
but  did  not  assume  the  office.  His  father. 
Colonel  William  Prescott,  commanded  at 
the  battle  of  Bunker  Hill.  Mr.  Prescott 
was  graduated  at  Harvard  College  in  1783. 
After  he  had  received  his  academic  educa- 
tion he  determined  to  depend  on  his  own  ex- 
ertions solely  for  support;  and  before  he 
received  his  degree  at  college,  he  began 
gladly  to  earn  his  own  bread,  first  in  a 
•chod  at  Brooklyn  in  Connecticut,  and  af- 
terwards at  Beverly,  in  Massacbusetta.  Dur- 
ing the  same  period  he  received  an  invitation 
to  become  a  member  of  General  Washing- 
ton's family,  where,  while  he  could  have 
pursued  his  studies  in  the  law,  he  would 
nave  been  employed  as  an  instructer  of 
General  Washington's  nephew ;  but  be  de- 
clined the  offer,  though  a  tempting  one,  in 
consequence  of  his  previous  eugagementa. 
At  Beverly  he  taught  school  two  years. 
There,  too,  be  studied  his  profession  with 
Mr.  Dane,  the  distinguished  lawyer  and 
founder  of  the  Law  Professorship  in  Harvard 
College;  and  there,  from  1787  to  1789,  he 
began  its  practice  with  success.  He  soon 
removed  to  Salem,  and  while  residing  there 
was  married  to  a  daughter  of  Bflr.  Hickling, 
consul  of  the  United  States  in  the  island  of 
St.  Michaels,  who  has  survived  him,  and  by 
whom  he  had  seven  children.  Although  not 
entirely  out  of  party  lift,  be  devoted  himself 


almost  exclusively  to  his  profession,  in  which 
he  had  attained  so  high  a  rank,  that,  in  1806, 
he  was  offered  a  seat  on  the  bench  of  the 
supreme  court  of  Massachusetts,  and  again 
in  1813,  but  he  declined  the  office.  In  1803, 
he  ruptured  a  blood  vessel,  and,  in  order  to 
enter  into  a  line  of  business  less  laborious 
than  that  in  Essex  eounty^  he  removed  to 
Boston,  where  his  professional  income  at 
once  was  very  large.  Prom  1809  he  served 
several  years  in  the  council  under  Governor 
Gore  and  Governor  Strong;  and  enjoyed  all 
their  confidence,  as  they  enjoyed  all  his.  In 
1814,  he  was  elected  bv  the  general  court  one 
of  the  delegates  of  Massacbusetta,  to  the 
convention  which  met  in  December  of  that 
year,  at  Hartford,  to  consider  the  unhappy 
condition  of  the  New  England  States.  In 
1818,  he  was  appointed  judge  of  the  court  of 
common  pleas  for  the  county  of  Suffolk; 
an  office  which  he  thought  be  could  hold  in 
such  a  way  as  to  facilitate  his  retirement 
firom  the  practice  of  his  profession.  But  it 
proved  more  onerous  than  he  had  antici- 
pated, and  at  the  end  of  a  year  he  resigned 
It.  After  this,  he  held  no  public  place  of 
importance  till  he  was  sent  as  a  Delegate 
from  Boston  to  the  convention  of  1820-Sl, 
for  revising  the  constitution  of  Massachu- 
setts. 

Mr.  Prescott  continued  at  the  bar  till 
1828 ;  making,  in  all,  above  forty  years  of 
service  to  the  law.  During  more  than  half 
that  time,  his  practice  was  as  extensive,  as 
honorable,  and  as  successful  as  that  of  any 
member  of  the  profession  in  Massachusetts. 
In  the  autumn  ot  1843  he  had  a  slight  attack 
of  jmralysis.  He  recovered  from  it,  however, 
easily  and  soon.  For  a  few  days  before  his 
death  he  was  again  slightly  incommoded  i 
Dot^  as  before,  in  tne  head,  but  rather  in  the 
region  of  the  heart,  and  in  such  a  form  that 
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it  excited  no  porticalar  alarm.  As  late  as 
Saturday  ereoing  no  cbaoge  in  his  appear- 
ance was  noticed,  when  be  retired  to  rest ; 
nor  is  it  probable  that  he  felt  any  change  in 
himself,  when  he  rose  on  Sanday  moi^in^. 
At  any  rate  he  went,  as  usual,  directly  to  his 
library.  But  he  had  hardly  reacned  it, 
when  he  perceived  that  the  messenger  of 
death  was  at  his  side.  He  therefore  de- 
sired the  faithful  attendant,  who  had,  for 
many  years,  been  attached  to  his  person,  not 
to  leave  him ;  and,  in  a  few  moments  after- 
wards, surrounded  by  the  fsmilv  he  so  much 
lored,  in  the  full  possession  or  his  faculties, 
and  with  a  peaceful  trust  in  his  Maker  and 
in  the  blessedness  of  a  future  life,  he  expired 
without  a  struggle. 

Bflr.  Prescott  has  left  two  children,  a  son 
and  daughter.  The  first  is  the  distinguished 
historian;  the  second  is  the  wife  of  the  Hon. 
Franklin  Dexter,  the  district  attorney  of  the 
United  States,  for  Massachusetts. 

When  the  death  of  Mr.  Prescott  was  an- 
nounced, a  meeting  of  the  bar  of  Suffolk  was 
held,  at  which  the  Hon.  Jeremiah  Mason 
presided,  and  William  H.  Gardiner,  Ks^ 
was  appointed  secretary.  Appropriate  reso- 
lutions were  offered  by  Hon.  Daniel  Web- 
ster, who  subsequently  announced  the  death 
of  Mr.  Prescott  to  the  supreme  court  in  the 
following  terms : 

May  it  please  your  Honon :  1  rise  to  per- 
form a  duty,  of  a  kind  new  to  me  here,  and 
as  sad  as  it  is  new.  I  rise,  in  behalf  ot  tb« 
bar  of  the  county  of  Suffolk,  to  communicate 
to  the  court  its  proceedings,  on  a  lata  mourn- 
ful occurrence.  The  oldest  member  of  that 
bar  is  now  no  more.  William  Prescott  has 
'departed  this  life.  He  died  suddenly,  at  his 
own  house,  and  in  the  bosom  of  his  family,  on 
Sunday  morning,  the  8th  instant,  without 
pain,  and  without  loss  of  faculties,  or  mental 
aberration;  at  the  age  of  62  years.  The  ob- 
jects on  wnich  his  eyes  were  nxed  for  the  last 
time,  before  they  should  be  closed  to  open  no 
more,  were  the  obiects  nearest  and  dearest  to 
his  affections  and  his  heart.  This  must  have 
been  as  he  could  have  wished.  He  could  not 
but  have  prayed  that,  with  a  body  unracked 
by  pain,  an  unclouded  mind,  ana  a  perfect 
consciousness,  he  might  enjoy  this,  as  his 
last  earthly  vision.  Not  unmindful  of  the 
approach  of  that  change,  which  was  to  call 
him  to  another  state  of  being,  he  met  the 
moment  when  at  last  it  came,  with  serenity, 
and  submitted  himself  to  the  will  of  his  Cre- 
ator, with  cheerfulness  and  trust. 

Mr.  Prescott  retired  from  the  practice  of 
the  bar,  in  1828 ;  and  it  will  not  be  thought 
in  any  degree  unjust  to  others,  to  say  that  at 
the  moment  of  his  retirement,  he  stood  at  its 
head,  for  legal  learning  and  attainment.  Al- 
though thus  withdrawn,  for  several  years, 
firom  the  active  scenes  of  his  profession,  yet, 
having  constantly  cherished  a  warm  interest 
for  iu  character  and  usefulness,  and  derived 

}>leasure,  as  great  and  as  sincere,  as  those 
elt  who  were  younger^  from  every  evidence 
of  the  advancement  of^  the  noble  science  of 
juiispnidence,  bis  brethren  of  tba  bar  ooald 


not  but  feel  the  maanitade  of  the  lots,  which 
they  have  suslainea  by  his  death  \  nor  coold 
they  withhold  the  tender  of  a  smcere  and 
affectionate  tribute  to  his  character.  Oihets 
know  and  will  record  his  worth,  in  other  re- 
lations of  life.'  We  contempUte  him,  on  this 
occasion,  only  as  he  stood,  for  a  long  time, 
among  us,  as  a  lawyer  and  an  advocate,  and 
for  a  short  period  sat  before  us  a  judge. 

Assembled  in  full  meeting  yesterday,  the 
bar  of  Suffolk  unanimously  adopted  tnese 
resolutions : 

"  Retohedf  That  the  members  of  this  bar 
have  heard,  with  sincere  sorrow,  of  a  recent 
mournful  event,  which  strikes  from  the  head 
of  their  roll,  a  name  which  they  had  long 
been  accustomed  to  venerate. 

*' Resolved,  That  the  late  William  Pres- 
cott, whose  sudden  decease,  at  a  good  old 
age,  calls  forth  this  tribute  of  respect,  pre- 
sented to  his  associates,  throughout  a  kng 
life,  whether  at  the  bar,  or  on  the  bench,  or 
in  the  dignified  retirement  of  his  later  years, 
such  an  eminent  example  of  modest  taleot, 
substantial  learning,  and  unpretending  wis- 
dom, with  afiable  manners,  strong  social 
affections,  absolute  fidelity  in  eveir  relation 
of  life,  and  probity  beyond  the  slightest  sas- 
nidon  of  reproach,  as  rarely  adorns  even  the 
highest  walks  of  professional  excelleooe. 
Concerning  whom  may  it  be  mora  appn^- 
ately  asked  than  of  him, 

— — ~  Cut  Pudor,  et  JoitHls  soror 
Incorrupta  Pidet,  nudaque  Veritas, 
Quando  uHuai  invenient  param? 


I*  Resolved,  That  the  members  of  this  bar 
will  long  cherish  the  memory  of  the  cbarae- 
ter  of  their  deceased  brother,  as  an  honor  la 
his  profession,  a  model  to  themselvea,  and  an 
example  of  virtue  and  excellence  to  adl. 

"  Resolved  therefore,  That  the  members  of 
this  Bar  tender  their  respectful  sympatlaes 
to  the  familjir  of  the  deceased,  and  respedfoUy 
ask  permission  to  attend  thefoneral  of  their 
late  oldest  associate. 

"  Resolved,  That  the  President  and  Secre- 
tary of  this  meeting,  be  requested  to  preseH 
to  the  family  a  oerufied  copy  of  these  pro- 
ceedings. 

^'Resolved,  That  the  same  officers  also 
cause  the  proceedings  of  this  meeting  to  he 
communicated  to  the  HooorabU  the  Jnsticea 
of  the  Supreme  Judicial  Court,  now  in  sea* 
sion." 

In  the  necessanr  absence  of  our  learned 
brother,  the  President  of  the  meeting,  and  at 
his  request  and  that  of  the  Se^eury,  I  new 
communicate  those  proceedinas  to  the  Joati- 
ces  of  the  Supreme  Judicial  Court  of  Massa- 
chusetts here  sitting;  and  respeetfully  beg 
leave  to  say,  that  it  would  ffratify  the  feelings 
of  the  members  of  the  Bar,  if  the  Coart 
would  relieve  them  from  their  attendance  on 
their  dutietf^before  it  to  day,  that  they  maj 
all  have  an'opportonity  offoUowing  the  re- 
mains of  their  learned  Brother  to  the  tomb. 

To  this  address.  Chief  Justice  Shaw  re- 
plied in  some  eloquent  and  feeliM  remari^, 
and  tba  court  was  immad lately  mQevned. 
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TRIAL  OF  ABNER  ROGERS.^ 

So  unusual  a  thing  as  the  report  of  a  criminal  trial,  extending  to 
286  pages,  and  displaying  all  the  typographical  attractions  of  fine 
white  paper  and  faultless  print,  which  characterize  all  Messrs.  Little 
and  Brown's  law  publications,  is  indicative  of  an  unusual  degree  of 
public  or  professional  interest  in  the  case.  The  frequency  with 
which  insanity  is  pleaded  in  defence  of  crime,  the  extreme  diver- 
sity of  public  opinion  in  regard  to  Its  validity,  and  the  unsettled 
and  contradictory  character  of  judicial  decisions  respecting  it,  are 
sufficient  to  draw  considerable  attention  to  any  trial  in  which  ques- 
tions relative  ta  this  disorder  are  involved.  But  there  were  pecu- 
liar circumstances  attending  this,  —  the  respective  standings  of  the 
prisoner  and  his  victim,  the  uncommonly  satisfactory  manner  in 
which  the  existence  of  the  disease  was  established,  the  reputation 
of  the  medical  witnesses,  the  ability  of  the  counsel  and  the  emi- 
nence of  the  court  —  which  gave  it  an  additional  degree  of  inter- 
est, and  amply  sufficient  to  warrant  the  opinion  of  the  reporters, 
that  it  deserved  a  full  and  accurate  report. 

We  are  glad  for  another  reason  that  this  trial  has  been  fully  re- 

>  Report  of  the  Trial  of  Abner  Rogers,  Jr.,  indicted  for  the  Murder  of  Charles 
Lincoln,  Jr.,  late  Warden  of  the  Massachusetts  State  Prison  ;  before  the  Supreme 
Judicial  Court  of  Massachusetts  ;  holden  at  Boston,  on  Tuesday,  January  30,  1844* 
By  George  Tyler  Bigelow  and  George  Bemis,  Esqrs.,  Counsel  for  the  Defendant. 
Boston :   Charles  C.  Little  and  James  Brown,  1844. 
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ported.  The  very  unsatisfactory  condition  of  the  law  on  the  sub- 
ject of  insanity  as  a  defence  of  criminal  acts,  is,  perhaps,  attributa- 
ble, in  a  great  measure,  to  the  circumstance,  that  while  the  princi- 
ples which  have  been  laid  down  at  different  times,  were  more  or 
less  shaped  by  the  particular  facts  of  the  case,  the  latter  have  been 
but  imperfectly  reported,  and  thus  the  principles  being  divested  of 
their  main  support,  their  propriety  is  not  at  once  and  universally 
recognized,  their  applicability  to  practice  is  entirely  misconceived, 
and  new  principles  are  laid  down  supposed  to  be  more  sound,  and 
more  faithful  to  the  spirit  of  the  law.  Hence,  cases  essentially 
alike  have  led  to  new  and  even  conflicting  constructions  of  the  law, 
by  judges  who  might  hav-e  agreed  respecting  the  legal  principles 
applicable  to  any  particular  case  which  they  tried  together.  A 
judge  who  has  heard,  from  the  lips  of  various  witnesses,  numerous 
circumstantial  details  of  the  vagaries  and  delusions  of  the  prisoner, 
and  the  strong  testimony  in  his  favor  of  distinguished  e;xperts,  with 
whom,  perhaps,  he  may  be  personally  acquainted,  cannot  resist  the 
conviction  of  his  insanity,  and  he  feels  bound,  as  a  matter  of  neces- 
sity, to  construe  the  law  in  such  a  manner  as  to  afford  him  its  pro- 
tection ;  and  yet  such  a  construction  might  not  have  been  thought 
of,  had  the  general  features  of  the  case  only  been  presented  to  him 
in  his  study.  A  rigid  application  of  the  principles  laid  down  by 
the  English  judges,  in  their  recent  exposition  of  the  law  on  this 
subject,  would  have  consigned  to  the  gibbet  several  prisoners,  wfco 
were  previously  tried  by  some  of  these  very  judges  and  acquitted 
with  their  approbation.  So  different  is  the  position  of  him  who 
speculates  upon  a  case  in  his  study,  from  his  who  beholds  it  clothed 
in  mortal  form,  breathing  and  moving  before  him. 

We  have  no  iotention  of  going  into  a  detailed  account  of  the 
trial,  but  would  call  the  reader's  attention  to  some  of  its  most  im- 
portant medico-legal  features. 

It  appears  that  late  in  the  afternoon  of  the  15th  of  June,  1843, 
as  Mr.  Lincoln,  the  warden  of  the  Massachusetts  state  prison,  was 
passing  through  the  shoe-shop,  Abner  Rogers,  one  of  the  convicts, 
seized  a  knife  and  inflicted  upon  him  several  wounds,  of  which  he 
instantly  died.  Bogers  was  tried  for  murder  ;  George  T.  Bigelow 
and  George  Bemis,  Esqrs.  being  assigned  to  him  as  counsel,  and 
the  district-attorney,  Samuel  D.  Parker,  Esq.  conducting  the  prose- 
cution. The  act  was  admitted,  and  the  plea  of  insanity  made  in 
defence.  The  evidence  relative  to  the  existence  of  insanity  was  re- 
markably copious,  explicit  and  satisfactory,  and  though  much  of  it 
was  given  by  convicts,  yet  every  material  fact  was  abundantly  con- 
firmed by  witnesses  of  unquestioned  credibility.     In  cases  much  less 


Digitized  by  VjOOQ IC 


TRIAL  OF  ABNER  ROGERS.  451 

clear  than  this,  grand  juries  have  often  refused  to  find  a  bill,  and 
probably  nothing  but  the  relation  of  the  parties  to  each  other,  and 
the  state  of  public  feeling,  led  to  a  different  course.     It  seems  that 
the  disease  first  manifested  itself  on  Monday  the  13th  of  June,  about 
two  o'clock  in  the  morning,  when  he  was  heard  crying  or  groaning 
in  his  cell,  as  if  in  great  distress,  and  was  found  by  the  watch- 
man standing  before  the  grated  door,  with  his  hands  crossed  upon 
his  breast,  and  trembling.     When  reproved  for  making  so  much 
noise,  he  replied,  that  '<  he  couldn't  help  it,  that  he  was  going  to 
die ;  "  that  he  had  "  heard  Cole  and  Sam  Robinson  [convicts]  say 
that  the  warden  was  going  to  keep  him  in  solitary  the  rest  of  his 
time,  which  would  till  him ;"  that "  he  should  never  go  out  of  his  cell 
until  he  went  out  feet  first."     Between  this  period  and  that  of  the 
homicide,  scenes  like  this  were  repeated  several  times.     He  oftea 
spoke  of  hearing  the  voices  which  forewarned  him  of  impending 
punishment,  that  consisted  in  being  shut  up  by  the  warden  and 
having  the  cbeckerberry  or  popo  game  played  upon  him;   com- 
plained of  pain  in  his  head ;   appeared  to  be  laboring  under  much 
mental  distress ;  would  beg  of  one  and  another  to  intercede  for 
him  with  the  warden  ;  disregarded  his  dress,  and  though  employed 
in  the  shop,  was  so  unsteady  in  his  work  and  irregular  in  his  ways 
as  to  annoy  the  others,  and  induce  those  who  had  charge  of  him 
to  represent  to  the  warden  that  he  was  deprived  of  his  senses,  and 
request  that  he  might  be  removed.     The  most  prominent  featcu'e  in 
his  disorder  was  the  hallucinations  of  hearings  which  occurred 
chiefly  in  the  night.    They  were  confined  to  one  or  two  expressions, 
and  proceeded  from  only  two  or  three  individuals.     For  a  few 
days  after  the  homicide  the  mental  manifestations  were  not  mate- 
rially different.     In  conversation,  he  talked  mpch  of  the  voices, , 
appeared  to  be  unconscious  .of  having  committed  the  fatal  act,  had 
a  bewildered,  unnatural  look,  and  ate  his  food  voraciously.     Grad- 
ually, he  admitted  ftat  he  Md  killed  the  warden,  that  the  voices 
were  probably  only  imaginary,  and  that  he  must  necessarily  be 
punished  as  an  .example  to  others.     In  the  course  of  ten  or  twelve 
days,  all  manifest  trace  of  his  delusions  had  disappeared,  and  then 
he  declared  that  when  he  committed  the  murder,  he  knew  not 
where  he  was,  or  what  he  was  doing. 

In  a  case  like  the  present,  it  may  be  worth  our  while  to  see  how 
the  ingenuity  of  the  prosecutor,  sinking  under  the  difliculties  of 
a  bad  cause,  disposed  of  the  facts  which,  in  the  opinion  of  the 
medical  witnesses  who  had  spent  years  in  the  observation  of  the 
insane,  established  the  reality  of  insanity  beyond  a  doubt.  The 
only  course  left  for  him  was  to  prove,  if  possible,  that  these  symp- 
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toms  were  feigned.  The  hallucinations  he  regarded  as  mere 
dreams  —  the  effect  of  disturbed  sleep,  or  nightmare.  That  a 
person  may  dream  that  he  hears  voices,  and  for  a  time  believe 
them  to  be  real,  is  not  improbable.  But  we  venture  to  say,  that 
the  instance  was  never  known,  of  a  person  in  a  sound  state  of 
mind  hearing  false  voices,  night  after  night,  uttering  the  same  ex- 
pressions, and  coming  from  the  same  individuals.  To  confirm 
this  view  of  the  matter,  he  suggested  that  Cole  and  Robinson,  for 
the  sake  of  teasing  Rogers,  might  have  really  told  him  these 
things  during  the  day,  though  the  impression  abroad  is,  that 
the  convicts  have  no  conversation  with  one  another.  Finally,  as 
if  dissatisfied  with  both  these  explanations,  he  doubts  if  Rogers 
heard  any  voices  at  all,  and  attributes  them,  as  well  as  every  other 
sign  of  disease,  to  simulation.  In  one  word,  he  denies  the  fact, 
and  calls  for  proof.  The  only  proof  we  can  ever  have  in  such  a 
case,  is  drawn  from  the  accompanying  circumstances,  which  will 
always  furnish  suflicient  for  the  purpose.  If  the  hallucination  is 
described  with  an  air  of  sincerity  and  good  faith,  if  it  be  attended 
by  other  symptoms  of  deranged  mind,  and  by  indications  of 
bodily  disease ;  if,  in  short,  its  origin,  progress,  and  termination 
are  in  accordance  with  our  ordinary  experience,  then  there  can 
be  no  reasonable  ground  for  doubting  its  reality.  That  such 
proof  existed  in  the  present  case,  we  have  the  authority  of  the 
medical  experts  for  believing.  If  a  young  man  thirty  years  old, 
many  of  which  had  been  spent  in  prison,  and  possessing  less  than 
an  average  share  of  intelligence,  could  succeed  in  deceiving  a  per- 
son of  such  eminent  skill  and  ability  as  Dr.  Bell,  who  repeat- 
edly examined  him,  we  may  as  well  adopt  the  conclusion,  at  once, 
that  simulation  of  insanity  can  never  be  defected.  The  common 
opinion  is,  among  those  who  are  at  all  qualified  to  form  such  an 
opii^ion,  that  simulated  insanity  can  always  be  detected  by  those 
who  have  much  practical  knowledge  of  the  real  disease.  Rogers's 
insanity  did  not  preseiit  those  indefinite,  negative  characters  gene- 
rally selected  by  simulators,  but  was  a  form  of  the  disease  quite 
common  in  hospitals,  and  one  whbse  features  are  easily  recognized. 
To  simulate  it  with  the  least  success,  requires  a  degree  of  know- 
ledge and  a  continuity  of  vigilance  and  self-<3ontrol  possessed  by 
few,  certainly  not  by  such  men  as  Rogers.  It  forms  no  part  of 
our  present  object  to  mention  the  particular  grounds  on  which  the 
medical  witnesses  rested  their  belief  in  the  reality  of  this  case.  We 
would  take  the  opportunity,  however,  to  remark  that  the  testimony 
of  Dr.  Bell  presents  one  of  those  ho^py  instances  of  sagacious 
and  thorough  investigation)  peculiarly  satisfc^tory  and  gratifying 
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to  those  who  best  know  the  difficult  and  delicate  nature  of  the 
duty  he  had  to  perform. 

If  Rogers  were  not  insane,  then,  of  course,  he  must  have  been 
actuated  by  motives  in  killing  the  warden.  In  trying  to  convinced 
the  jury  of  this  fact,  the  district  attorney  adopted  a  course  which 
evidently  shows, -that  he  was  not  convinced  himself.  He  states 
that  Rogers  "  was  a  lazy,  reckless,  and  wicked  person,"  (p.  263) ; 
that  "  Mr.  Braman  was  in  the  habit  of  reporting  him  for  not  doing 
his  work  right,"  (p.  263);  that  he  was  frequently  punished,  (p. 
263) ;  that  he  consequently  contracted  a  strong  resentment  against 
Mr.  Lincoln,  uttered  threats,  and  avowed  a  purpose  of  revenge, 
(p.  236)  ;  that  for  some  time  previous  to  the  homicide,  he  mani- 
fested his  usual  steadiness  and  self-control,  (pp.  241,  234)  ;  that 
his  manner  of  doing  the  act  was  deliberate  and  well  managed  (p. 
^7)  ;  and  that  subseiquently  he  confessed  he  had  done  wrong  and 
expected  to  suffer.  All  these  points,  except  the  last,  are  the  off- 
spring of  the  district  attorney's  own  brain.  Braman  never  reported 
Rogers  for  not  doing  his  work  right,  nor  did  any  one  else.  On  the 
contrary,  Braman  and  every  witness  on  both  sides  who  spoke  at 
all  on  this  point,  agreed  in  representing  his  behavior  as  good  — 
"  better  than  the  average  of  convicts,"  (pp.  119,  135) ;  and  Mr. 
Parker  himself  remarks  that  Braman  and  Crowninshield  spoke 
well  of  his  conduct  and  work,  (p.  229).  So  far  from  having  been 
frequently  punished,  it  appeared,  that  during  the  six  months  pre- 
vious to  the  12lh  of  June,  he  had  been  punished  but  once,  and  then 
slightly.  Mr.  Parker  says  he  frequently  received  minor  punish- 
ments which  were  not  recorded,  but  we  can  find  no  evidence  of 
the  fact.  That  Rogers  nfiay  have  uttered  threats,  is  not  6t  all  im- 
probable, for  we  presume  it  is  not  uncommon  for  convicts,  when 
unusually  irritated,  to  vent  their  spleen  in  this  manner,  without 
entertaining  any  serious,  settled  purpose  of  revenge.  In  regard  to 
his  conduct  and  manner  during  the  three  or  four  days  previous  to 
the  homicide,  the  testimony  is  unanimous  in  representing  them  as 
very  unusual.  All  the  witnesses  stated  that  he  appeared  as  if  in 
great  distress,  and  acted  quite  irregularly  and  strangely.  We  do 
not  see  that  Rogers's  manner  of  perpetrating  the  deed  evinced 
more  deliberation  or  contrivance,  than  any  person  not  quite  an 
idiot  would  have  displayed.  But  had  it  been  otherwise,  Mr.  Par- 
ker needs  not  to  be  told  that  forecast,  caution  and  ingenuity  are 
not  incompatible  with  the  existence  of  insanity,  —  that  they  are 
evinced  by  a  large  proportion  of  the  insane.  Neither  is  his  man- 
ner of  speaking  of  the  act  any  more  indicative  of  mental  sanity. 
When  an  insane  person  first  becomes  conscious  of  ^having  com- 
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mitted  some  grievous  wrong,  he  does  not  sit  down  to  reflect  upon 
the  matter,  and  coolly  come  to  the  conclusion  that  he  was  deprived 
of  reason  at  the  time,  and  consequently  irresponsible  for  his  acts, 
but  the  feeling  of  wrong  and  guilt  is  excited  at  once,  and  he  speaks 
of  the  expected  punishment  as  something  which  may  be  hard  for 
him  to  bear,  but  still,  not  unjust  or  improper.  It  is  not  until  rea- 
son is  quite  reestablished,  that  he  views  this  point  in  its  true  light. 
Rogers's  remark,  therefore,  that  "  no  mortal  could  save  him  from 
hanging,  for  it  would  not  do  to  overlook  his  offence,"  is  very  like 
what  an  insane  person  would  have  said,  on  first  coming  to  the 
knowledge  of  such  a  dreadful  act.  At  any  rate,  he  would  not 
have  been  likely  to  say  it  had  he  been  simidating.  If  any  doubt 
of  Rogers's  insanity  could  remain  after  the  evidence  that  caime 
out  in  the  trial,  it  must  have  been  effectually  removed  by  his  sub- 
sequent history  as  given  by  Dr*  Woodward,  the  physician  of  the 
Lunatic  Hospital,  to  which  he  was  sent,  on  being  acquitted  on  the 
ground  of  insanity.  We  have  no  hesitation  in  saying  that  his  last 
act,  that  of  bolting  through  a  closed  window,  without  attempting 
to  raise  it,  is  one  which  no  man  in  his  senses  could  have  done. 

The  remarkable  testimony  of  Dr.  Walker,  the  physician  to  the 
state  prison,  derives  some  importance  from  his  official  character, 
and  therefore  he  eannot  be  surprised  if  we  subject  it  to  a  thorough 
and  searching  scrutiny.  He  testified  that,  in  his  opinion,  Rogi^« 
was  not  insane  when  he  conmiitted  the  homicide.  To  some,  Dr. 
Walker's  name  may  be  a  sufficient  guaranty  for  the  correctness  of 
this  or  any  other  opinion  he  may  offer,  but  the  medical  jurist  will 
be  satisfied  with  nothing  short  of  the  amplest  proof.  But  what  are 
the  grounds  of  this  opinion  ?  On  the  morning  of  the  homicide, 
Rogers  applied  to  the  hospital  for  medical  relief,  approaching  the 
physician  in  a  quiet,  steady  manner.  "  I  asked  him,"  says  the 
doctor,  ''  what  was  the  matter.  He  threw  himself  idto  gesticula- 
tions at  once,  put  his  hands  up  to  the  side  of  his  head,  and  said,  — 
<  I  am  in  great  distress  here,  I  am  in  pain  all  over.  I  am  in  pain 
right  through  here ;  and  feel  as  if  I  could  not  govern  my  mind.' 
I  said  to  him,  '  I  understand  this.  If  you  will  do  your  part  to- 
wards meriting  kind  treatment,  you  will  receive  it.'  He  became 
collected  immediately,  and  was  attentive  to  my  advice,  and  went 
quietly  away."  Prom  this  interview  alone,  for  the  doctor  never 
put  eyes  upon  the  prisoner  afterwards,  until  he. saw  him  in  the 
court  room,  he  was  satisfied  that  Rogers  was  of  perfectly  sound 
mind,  and  came  to  the  hospital  for  the  purpose  of  deceiving  him. 
'^  My  reasons  for  this  opinion  are  —  that  when  he  passed  the  door 
of  the  room  where  I  waj^,  I  saw  his  countenance,  and  there  was 
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nothing  unusual  in  its  expression.  He  approached  me  at  first  with 
his  common  gait,  and  with  his  usual  calm  appearance  and  col- 
lected manner,  and  without  any  manifestation  of  distress,  i  On 
making  his  statement  to  me,  he  threw  himself  into  the  position  I 
hare  described.  He  did  not  feel  the  pain  he  pretended  to  have  in 
his  head  ;  if  he  had,  he  would  have  walked  more  carefully,  so  as 
not  to  jar  it,  and  his  distress  would  have  shown  itself  in  his  coun- 
tenance. He  made  no  remonstrance  against  my  advice.  He  said 
nothing  about  hearing  voices."  We  venture  to  say  that  no  case  of 
suspected  simulation  was  ever  so  summarily  disposed  of  before. 
Distinguished  medical  jurists  have  thought  that  long  and  repeated 
interviews  with  the  prisoner,  vigilant  observation  of  his  movements, 
the  trial  of  various  tests,  a  knowledge  of  his  past  history,  and  a 
careful  examination  of  his  physical  condition,  were  all  required,  in 
a  greater  or  less  degree,  to  establish  beyond  a  doubt  the  true  na- 
ture of  the  case.  They  have  thought  that  no  investigation  less 
thorough  and  patient  than  this,  could  satisfy  the  requirements  of 
justice  and  of  their  own  professional  reputation.  Dr.  Walker 
reached  his  object  by  a  shorter  —  we  doubt  if  it  will  prove  to  have 
been  a  smoother  —  path.  Mortals  less  happily  endowed  cannot 
but  wonder  at  the  marvellous  sagacity  which,  without  the  slightest 
intimation  from  others  respecting  the  prisoner's  designs,  could  dis- 
cern at  a  glance  the  signs  of  simulation,  and  in  five  minutes,  change 
that  suspicion  into  the  strongest  conviction.  Not  a  word  did  he 
care  to  know  of  Rogers's  previous  conduct  or  conversation,  nor 
did  he  deem  it  worth  while  to  ascertain  what  were  his  present 
thoughts  and  feelings.  The  prisoner  said  he  hsid  great  pain  and 
distress  all  over,  but  to  look  at  the  tongue,  to  examine  the  pulse, 
to  feel  of  the  skin,  &c.  do  not  seem  to  be  among  the  doctor's 
means  for  ascertaining  the  existence  of  physical  disease.  He  looked 
at  him  for  the  space  of  five  minutes,  saw  him  walk,  and  heard  him 
say  he  had  a  pain  in  his  head,  and  could  not  govern  his  mind. 
That  was  enough.  What  need  of  a  multiplicity  of  examinations 
and  a  long  report ! 

We  feel  some  difficulty  in  examining  particularly  Dr.  Walker's 
"  reasons  "  for  believing  that  Rogers  was  not  insane,  for  they  seem 
to  have  but  little  to  do  with  the  question.  We  are  quite  unable  to 
see  how  his  change  of  manner,  as  noticed  by  the  doctor,  can  be 
regarded  as  indicative  of  simulation.  It  certainly  was  not  incon- 
sistent with  the  most  perfect  sincerity;  while,  if  simulating,  he 
would,  in  all  probability,  have  begun  to  act  his  part  the  moment 
he  came  in  sight  or  hearing  of  the  physician.  His  not  favoring 
the  alleged  pain  in  his  head  by  a  more  careful  gait,  might  perhaps 
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indicate  that  the  pain  was  a  mere  pretence,  provided  he  were  of 
sound  mind,  which  was  the  very  point  to  be  proved.  Few  insane 
men  would  take  any  such  precaution.  They  would  be  as  likely  to 
stand  on  their  heads,  or  b^t  them  agfiinst  the  wall,  in  order  to  re- 
lieve their  distress,  as  to  walk  with  a  slow,  measured  gait.  His 
not  mentioning  the  subject  of  the  voices,  is,  at  best,  but  a  nega- 
tive proof  of  simulation,  and  had  as  little  to  do  with  this  point  as 
the  opposite  fact  would  have  had.  Had  he  been  simulating,  he 
would  probably  have  spoken  of  the  voices ;  but  regarding  them  as 
realities,  and  not  the  offspring  of  disease,  why  should  he  have 
spoken  of  them  ?  Dr.  Walker  could  not  prevent  Cole  and  Robin- 
son from  addressing  him.  Indeed,  it  was  not  the  voices  which  he 
considered  a  grievance ;  it  was  the  designs  of  the  warden  and 
others  which  they  revealed  to  him,  of  which  he  complained,  and  it 
was  that  feeling  of  distress  in  the  head,  so  common  in  the  initiatory 
stage  of  mania,  that  he  sought  the^  aid  of  the  doctor  to  remove. 

We  are  not  surprised  that  it  occurred  to  the  doctor  at  the  time, 
that  Rogers  was  trying  to  impose  upon  him,  nor  do  we  charge  him 
with  any  want  of  judgment  in  committing  thQ  mistake  which  he  did. 
Conversant,  as  he  has  been  for  many  years,  with  a  class  of  persons 
who  are  often  endeavoring  to  avoid  work  by  feigning  disease,  it 
is  not  expected  that  he  should  immediately  subject  every  suspicious 
case  to  a  thorough  examination.  Neither  should  he  be  surprised, 
if  he  were  sometimes  himself  deceived,  nor  be  unwilling  to  frankly 
acknowledge  his  error  when  it  occurred.  It  is  for  this  we  blame 
him,  that  instead  of  acknowledging  his  mistake,  as  he  might  with- 
out sacrificing  one  tittle  of  his  reputation,  he  should  have  persisted 
in  it,  long  after  the  investigations  of  others  had  demonstrated  most 
satisfactorily  the  true  character  of  the  case.  In  taking  this  course, 
he  evinced  none  of  that  magnanimity  of  spirit  characteristic  of  the 
pure  love  of  truth.  We  see  the  delicacy  of  the  position  in  which 
he  was  thrown  by  the  sad  event,  and  we  can  pardon  something  to 
the  infirmity  of  our  nature.  Would  it  be  strange,  if,  in  forming  his 
opinion,  he  were,  in  some  faint  degree,  influenced  by  the  thought, 
that  had  his  prescription  been,  send  him  to  his  cell^  instead  of  '^  keep 
at  work,"  Mr.  Lincoln  might  still  have  been  in  the  enjoyment  of 
life,  and  all  that,  makes  life  dear  ?  If  Dr.  ,Walker  had  been  sin- 
cerely desirous  of  obtaining  the  truth  respecting  Rogers's  mental 
condition,  we  cannot  understand  why  he  studiously  kept  aloof  from 
him  after  the  homicide.  According  to  bis  own  statement,  he  be- 
lieved that  Rogers  had  feigned  insanity,  and  consequently  knew 
that,  as  physician  of  the  prison,  his  opinion  would  appear  in  evi- 
dence at  the  triaL     With  his  own  reputation  and  the  life  of  a 
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fellow-man  at  stake,  one  would  have  supposed  that  he  would 
promptly  embrace  every  opjportunity  to  confirm  this  opmion,  and 
render  it  satisfactory  to  others  ;  and  therefore,  we  repeat,  it  is  per- 
fectly unaccountable  that  he  never  saw  the  prisoner  after  the  inter- 
view he  bad  described  until  he  met  him  in  court  at  the  trial.  Is 
it  possible  that  he  feared  lest  a  thorough  examination  of  his  case 
would  force  upon  him  the  conviction  that  he  had  conmnUud  a  iatal 
mistake  ?  We  here  leave  Dr.  Walker  to  the  position  he  has  de- 
liberately chosen,  and  to  all  the  consolation  which  hLs  reflections 
can  afford  him. 

The  defence  of  the  prisoner  was  managed  with  unusual  ability, 
by  his  counsel,  and  evinced  a  knowledge  of  insanity  not  often  wit- 
nessed on  such  occasions.  Mr.  Bemis,  however,  in  calling 
Rogers's  derangement  ^^  homicidal  monomania,"  has  not  used 
that  term  in  its  strictly  technical  signification.  It  is  now  applied 
only  to  that  form  of  insanity  in  which  the  patient,  without  mani- 
festing any  false  notions  or  habitual  extravagance  of  conduct,  is 
governed  by  an  instinctive  impulse  to  kilL  It  is  derangement  of 
an  animal  instinct,  not  an  intellectual  faculty.  Rogers's  assault 
upon  the  warden  was  unquestionably  the  offspring  of  delusion  — 
of  the  idea  that  the  warden  was  seeking  his  Ufe.  Mr.  Bemis's 
misuse  of  the  term  does  not  afiect  his  argument.  The  cases  which 
he  cites,  in  illustration  of  the  prisoner's,  are  like  his,  conunon 
mania,  accompanied  by  prominent  delusions.  It  is  not  uncommon 
for  lawyers  to  weaken  their  defence,  by  confounding  the  differ- 
ent forms  of  insanity  with  one  another,  and  adducing  principles 
and  cases  with  but  Uttle  discrimination.  On  a  similar  occasion,  in 
an  adjacent  state,  a  few  years  ago,  where  it  was  the  object  of  the 
counsel  —  the  leading  member  of  the  bar  —  to  show  that  the 
prisoner  was  insane,  notwithstanding  he  had  manifested  no  delu- 
sions, he  quoted,  with  his  approbation  of  the  doctrine,  passages 
from  Lord  Erskine's  speech  in  Hadfield's  trial,  and  from  one  of 
Sir  John  Nichol's  judgments,  in  which  delusion  is  laid  down  as 
the  only  true  criterion  of  insanity.  But  it  is  hardly  to  be  expected 
that  gentlemen,  who  find,  themselves  for  the  first  time  entrusted 
with  the  defence  of  a  prisoner  on  the  ground  of  insanity,  but  with- 
out the  slightest  practical  or  theoretical  knowledge  of  the  disease, 
should  discharge  their  duty  with  unexceptionable  correctness.  The 
only  wonder  is,  that  it  is  done  so  well  as  it  generally  is. 

We  observed  that  in  this  trial,  the  utmost  fireedom  was  allowed 
to  the  counsel,  in  quoting  from  medical  books  on  the  subject  of 
insanity.  Page  after  page,  firom  French,  English,  and  American 
books,  were  read  to  the  jury,  wi^iout  the  slightest  check  from  the 
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court,  except  the  remark  that,  at  some  future  time,  perhaps,  the 
practice  might  be  subjected  to  some  regulations.  This  privilege 
is  allowed  to  counsel  in  England,  we  believe  —  at  least  it  was  at 
McNaiighton's  trial  —  but  we  are  not  aware  how  far  it  is  allowed 
in  this  country.  We  know  that  in  Maine  it  has  been  expresdy 
decided  that  .in  criminftl  cases,  medical  books  cannot  be  read  to 
the  jury ;  and  in  civil  cases,  only  by  consent  of  parties.  The 
principal  reasons  •assigned  for  this  rule  of  the  Maine  court  are, 
first,  that  in  receiving  books  as  evidence — in  which  character 
they  really  appear,  in  whatever  shape  they  may  be  introduced  — 
we  are  debarred  of  that  invaluable  means  of  eliciting  truth,  cross- 
examination  ;  and,  secondly,  that  books  without,  the  least  authority 
among  scientific  men,  may  be  represented  to  be  worthy  of  tte 
utmost  confidence  of  the  jury.  These  reasons  are  not  without 
some  weight,  but  we  think  they  are  more  than  balanced  by  others, 
and  we  are  reduced  to  the  alternative  of  choosing  the  least  of  the 
two  evils.  If  the  practice  in  question  is  an  anomaly  in  judicial 
procedure,  the  idea  of  submitting  the  fact  of  the  existence  of  in- 
sanity to  the  decision  of  twelve  men,  not  one  of  whom,  perhaps, 
ever  saw  a  case  in  his  life,  or  ever  made  the  disease  a  matter  of 
study,  is  no  less  an  anomaly  in  the  common  sense  and  common 
practice  of  mankind.  Men  charged  with  such  a  duty  would  seem 
to  have  a  claim  to  all  the  light  that  can  be  furnished  Uiem.  If  they 
are  to  decide  professional  questions,  let  them  have  access  to  the 
fountains  of  professional  knowledge,  —  to  the  Marcs  and  Esquirob 
who  have  spent  their  lives  in  acquiring  it.  Their  extensive  means 
of  observation  may  have  given  them  the  opportunity  to  become 
acquainted  with  facts  unknown  to  any  witness  that  can  be  sum- 
moned, but  which  are  essential  to  the  correct  adjudication  of  the 
case  in  hand.  True,  a  book  may  not  be  cross-examined  like  a  wit- 
ness, and  there  is  not  equal  reason  why  it  should.  The  process  of 
cross-examination  implies  a  disposition  on  the  part  of  the  witness, 
frpiti  forgetfuln^ss  or  >ome  sinister  motive,  to  conceal  or  distort  the 
truth.  Scientific  works,  on  the  contrary,  present  us  the  results  of 
their  authors'  observations,  without  reference  to  any  particular  pur- 
pose for  which  they  may  be  Used,  and  if  their  ability  and  good 
faith  are  acknowledged  by  those  most  competeiit  to  judge,  it  would 
seem  as  if  there  could  be  nothing  gained  by  cross-examining  in 
regard  to  any  point  which  they  may  have  treated.  When  Esqui- 
rol  states  that  one  quarter  of  the  insane  have  hallucinations ;  and 
Marc,  that  a  majority  are  unconscious,  when  they  recover,  of  any- 
thing that  occurred  during  the  violent  st^e  of  their  disorder,  does 
any  reasonable  man  believe  that  a  cross-examination  of  these 
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writers  would  show  that  the  above  proportions  are  inoorrectly 
stated  ?  Unquestionably,  too,  juries  may  not  always  be  able  to 
satisfy  themselves  exactly  what  degree  of  confidence  this  or  that 
writer  is  entitled  to,  but  they  labor  under  the  same  difficulty  in  re- 
gard to  living  witnesses.  We  have  known  the  opinions  of  the 
shallow  and  conceited  pretender  to  science  avail  as  much  with  the 
jury,  as  those  of  the  most  accomplished  expert.  It  would  seem  as 
if  it  came  within  the  province  of  the  court  to  iifttrupt  the  jury  in 
regard  to  the  relative  authority  of  different  books  that  may  have 
been  read,  as  well  as  the  comparative  credibihty  of  different  wit- 
nesses. Considering  how  often  the  subject  of  insanity  comes  be- 
fcnre  our  courts,  is  it  unreasonable  to  expect  that  it  should  be  em- 
braced among  their  studies,  so  far  at  least,  as  to  make  them  ac- 
quainted with  the  degree  of  authority  respectively  possessed  by 
the  leading  writers  ?  Shall  a  judge  conmiend  to  a  jury  the  specu- 
lations of  Lord  Hale  on  insanity,  and  at  the  same  time  regard  it 
as  beneath  the  dignity  of  his  station  to  know  anything  of  the  works 
of  men  who  have  spent  years  in  the  observation  of  its  phenomena  ? 
We  cannot  but  think,  therefore,  that  the  rule  of  the  Maine  court  is 
calculated  rather  to  defeat,  than  to  further  the  ends  of  justice,  and 
we  trust  that  the  grounds  on  which  it  rests  will  be  speedily  reex- 
amined. 

In  its  charge  to  the  jury,  the  court  adopted  no  particular,  con- 
cise principle  relative  to  legal  responsibility,  but  used  a  multiplicity 
of  expressions  variously  modified,  to  designate  that  condition  of 
mind  which  absolves  firom  the  legal  consequences  of  crime.  This 
fact  might  seem  to  indicate  some  dissatisfaction  either  with  the 
principles  or  phraseology  of  previous  decisions,  but  we  are  not 
sure  that  the  court  intended  to  extend  the  range  of  their  applica- 
tion. Its  frequent  recurrence  to  this  point,  and  each  time,  with 
some  modification  of  language,  may  have  been,  perhaps,  only  the 
result  of  a  very  proper  anxiety  to  lay  down  no  principle  which 
would  either  fail  to  protect  the  victim  of.  disease,  or  furnish  immu- 
nity from  punishment  to  genuine  guilt.  Collating  the  various  pas- 
sages in  which  the  court  mentions  the  mental  conditions  of  re- 
sponsibiUty,  and  rejecting  all  expletory  and  equivalent  expressions, 
we  have  the  following  as  the  sense  of  the  court  on  this  point :  -— 
-4  person  is  not  responsible  for  any  criminal  act  he  may  commit^  if 
by  reason  of  mental  infirmity  he  is  incapable  of  distinguishing  be-' 
iween  right  and  wrong  in  regard  to  the  particular  acty  and  of  know- 
twg"  that  the  act  itself  vnll  subject  him  to  punishment ;  or^  has  no  will, 
»o  conscience,  or  controlling,  mental  power;  or,  has  not  sufficient 
power  of  memory  to  recollect  the  relations  in  which  he  stands  to  others 
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and  in  which  ihey  stand  to  him  ;  or^  has  his  reason^  conscience  and 
judgment  so  overwhelmed  by  the  violence  of  the  disease,  as  to  act 
from  an  irresistible^  uncontrollable  impulse. 

We  are  not  sure  that  these  conditions  of  irresponsibility  would 
furnish  protection  to  all  who  might  require  it, — rigidly  construed, 
they  certainly  would  not  No  general  propositions  of  this  kind  can 
meet  the  requirements  of  the  case,  that  are  not  in  accordance  with 
the  phenomena  of  insanity ;  and  the  above,  as  well  as  others  like 
them,  we  are  quite  sure  would  never  have  been  formed  by  one 
practically  acquainted  with  the  insane  mind.  To  such  it  is  matter 
of  daily  observation,  that  many  an  inmate  of  a  lunatic  hospital  is 
capable  of  distinguishing  between  right  and  wrong,  knows  well 
enough  the  relations  between  himself  and  some  others,  and  never 
acts  from  irresistible,  uncontrollable  impulse,  but  deliberately  and 
cautiously,  and  with  a  full  consciousness  of  the  consequences. 
No  inconsiderable  portion  of  the  insane  know  perfectly  well  when 
they  do  wrong,  and  may  be  deterred  therefrom  by  the  fear  of  pun* 
ishment  or  deprivation  of  privileges.  Ask  a  patient,  after  recovery, 
if  he  did  not  know  at  the  time,  that  certain  acts  of  his  were  wrong, 
and  often  the  answer  will  be  "  yes."  "  Did  you  then  feel  con- 
strained by  an  irresistible  impulse  to  act  in  spite  of  your  convic- 
tions ?  "  <'  No.  I  acted  as  I  did,  because  it  gave  me  pleasure ; 
I  suppose  the  devil  was  in  me."  When  will  the  world  recognize 
the  truth,  as  well  established  as  any  in  nature,  that  insanity  not 
only  impairs  the  intellectual  or  reasoning  power,  but  perverts  the 
moral  faculties,  vitiating  the  tastes  and  sentiments,  and  furnishing 
strange  motives  and  impulses,  —  in^  one  word,  transfcnrming  the 
man  into  a  fiend.  The  great  radical  error  in  all  these  principles 
of  irresponsibility,  is  to  suppose  that  in  any  case  of  insanity,  we  can 
say  with  the  slightest  degree  of  certainty,  how  far  the  operaticMis 
of  the  insane  mind  may  be,  and  how  far  they  may  not  be,  affected 
by  insanity.  For  it  is  conceived  to  be  th6  duty  of  the  jury  to  satisfy 
themselves  that  the  prisoner  is  not  only  insane,  but  so  insane  as  to 
be  irresponsible  for  crime.  Why  then  do  courts  persist  in  attentipt- 
ing  to  analyze,  define  and  describe .  mental  operations,  which  are 
confessedly  beyond  the  reach  of  our  apprehension?  Because 
more  than  a  hundred  and  fifty  years  ago,  a  distinguished  luminary 
of  the  English  law  dedared  that ''  partial  insanity  seems  not  toTex- 
cuse  men  in  the  committing  of  any  offence  for  its  matter  capitaL"  ^ 
We  trust,  however,  the  time  is  near  at  hand,  when  such  authority 
on  such  a  subject,  will  be  regarded  by  our  courts  as  entitled  to  but 
little  weight,  amid  the  superior  lights  of  the  present  time. 

■  Lord  Hale,  Pleat  of  the  Crown,  30. 
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&ipreme  Court  of  Pennsylvania^  September  Term^  1844, 

Robert  jkND  James  Steele,  under  the  finn  of  James  Steele  & 
Co.  17.  John  Smith,  Sabhuel  Smith,  Edward  Whilesides,  "Wel* 
LiAM  Campbell,  and  Soudder  Hart,  owners  of  steamboat  Nor- 
folk. 

Th9  act  of  coDgreas,  made  to  cariy  out  the  ibnrth  article  and  fitat  aection  of  the 
federal  conatitation,  which  declared  that  judicial  recorda  proved  io  the  manner 
prescribed,  "  shall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law  or  usage  in  the  courts  of 
the  state  from  which  they  are,  or  shall  be  taken,"  does  not  preclude  inquiry 
into  the  jurisdiction  of  the  court,  or  the  right  of  the  state  to  confer  it : 

Held,  therelbre,  that  a  judgment  in  foreign  attachment  affecting  to  bind,  not  only 
the  property  attached,  but  the  persons  of  defendants  not  citizens  of  the  state  or 
within  its  precincts  at  the  time,  is  to  be  treated  aa  a  nullity  by  a  court  in 
another  state  which  is  called  on  to  enforce  it  by  action,  though  it  would  bind 
the  persons  of  the  defendants  in  the  courts,  and  by  the  laws,  of  the  state  in 
which  it  was  rendered. 

This  was  a  case  stated  in  an  action  of  debt  in  the  district  court 
of  Alleghany  county,  on  a  judgment  in  foreign  attachment,  re- 
covered in  the  comnlercial  court  of  New  Orleans.  The  proceed- 
ings were  according  to  the  course  of  the  civil  law ;  and  it  appeared 
in  the  record  that  the  plaintiffs  were  Merchants  in  partnership  at 
Louisville,  Kentucky ;  and  that  the  defendants,  residing  in  Pitts- 
burg, were  owners  of  the  steamer  Norfolk,  which  Was  attached  by 
the  plaintif&  for  the  price  of  supplies  advanced  to  the  credit  of  the 
boat.  They  set  forth  in  their  petition,  filed  according  to  the  laws 
of  Louisiana,  that  the  defendants  were  indebted  to  them  for  sup- 
plies advanced  at  the  request  of  J.  Smith,  captain  and  part  owner, 
and  prayed  that  the  defendants  might  be  cited  to  answer,  and  con- 
defnned  to  pay  in  solido.  A  citation  thereupon  issued  to  J*  Smith 
as  part  pwner  present,  and  the  representative,  by  the  laws  of 
Louisiana,  of  those  who  were  absent ;  after  which  a  general  ap- 
pearance was  entered  by  a  solicitor,  and  an  answer  put  in  denying 
all  the  allegations  in  the  petition.  Other  creditors  intervened, 
whose  suits  were  consolidated  with  that  of  the  plaintifis' ;  and  the 
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court  pronounced  the  following  sentence  or  decree :  ^^  The  court, 
after  due  consideration  of  the  evidence  adduced,  order  and  ad- 
judge that  the  plaintiffs  and  intervenors  hereinafter  mentioned,  re- 
cover from  the  defendants  John  Smith,  S.  Hart,  Whilesides, 
Campbell  &  Co.,  owners  of  the  steamboat  Norfolk,  in  soHdo^  the 
sums  hereinafter  stated,  with  privilege,  as  hereinafter  set  forth,  on 
said  steamer,  namely,  (reciting  a  number  of  intervening  claims 
having  privilege  on  the  boat  for  certain  proportions  of  their  de- 
mands, as  of  first,  second,  or  third  class,)  and  that  the  plaintife 
and  intervenors  hereinafter  named,  receive  from  said  defendants, 
in  solidoy  the  following  sums,  but  without  privilege  on  the  boat, 
to  wit,  A,  Isham,  #391  31 ;  R.  Steele  Sf  Co.,  $852  51 ;  J.  C. 
Hyde,  $50 :  and  that  defendants  pay  costs  of  suit."  The  question 
on  this  decree  was  whether  it  gave  the  plaintifis  a  right  of  aciioa 
against  the  defendants  personally;  and  the  district  court  de- 
termining that  it  did,  the  point  was  argued  on  a  writ  of  error  to 
this  court,  by  Shayler  for  the  defendants,  and  MCandless  for  the 
plaintiffs. 

Gibson  C.  J.  delivered  the  opinion  of  the  court.  Simply  as  a 
foreign  judgment,  this  ex  parte  proceeding  would  not  be  even 
prima  fade  evidence  of  personal  liability.  Legitimate  jurisdiction 
of  the  person  or  property  of  a  foreigner,  is  founded  on  its  situs 
within  the  territory.  Without  this  situs  jurisdiction  is  usurpation. 
An  owner  of  property  who  sends  it  abroad,  subjects  it  to  the  regu- 
lations ih  force  at  the  place,  as  he  would  subject  his  person  by 
going  there.  The  jurisdiction  of  either,  springs  from  the  volun- 
tary performance  of  an  act,  of  whose  consequences  he  is  bound  to 
take  notice.  But  a  foreigner  may  choose  to  subject  his  property, 
reserving  his  person  ;  and  it  is  clear  that  the  jurisdiction  of  properly 
does  not  draw  after  it  jurisdiction  of  the  ovnier's  person :  conse- 
quently there  can  be  no  rightful  action  by  the  tribunals  on  the 
foundation  of  jurisdiction  acquired  by  the  attachment  of  property, 
which  reaches  beyond  the  property  itself.  It  has  so  often  been 
determined  that  a  judgment  in  foreign  attachment  cannot  be  made 
to  bind  the  person  of  the  debtor,  that  it  would  be  a  waste  of  words 
to  cite  authorities  to  the  point ;  yet  it  is  worth  while  to  quote  an 
observation  of  Mr.  Justice  Story  (Confl.  of  L.  ^  540)  that  a 
foreign  country  would  not  enforce  a' judgment  recovered  in  a  court 
of  the  parent  country  for  contumacy  in  remaining  abroad,  against 
a  citizen  or  subject  who  had  neither  appeared  to,  nor  had  notice  of 
the  suit,  however  conformable  the  proceedings  might  be  to  the 
local  laws.    How  much  stronger  the  case  of  a  foreigner,  owing  no 
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allegiance  to  the  country  of  obedience  to  the  legislation  !  In  cases 
of  foreign  attachment,  heretofore,  the  judgment  did  not  purport  to 
bind  the  person :  here,  there  is  a  formal  recovery  from  the  de- 
fendants in  solido,  without  privilege  on  the  property  attached  ;  and 
it  is  consequently  in  personam.  Nor  is  such  a  thing  a  novelty  in 
the  jurisprudence  of  Louisiana.  In  Hill  v.  Bowman^  (14  Louisiana 
R.  445)  it  is  said  that  where  there  has  been  service  of  citation  on 
a  curator,  the  judgment  is  necessarily  so;  and  the  question  is 
whether  it  is  within  the  purview  of  the  constitution  which  declares 
that  '^  full  faith  shall  be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings,  of  every  state ;"  and  that  "  con- 
gress may,  by  general  laws,  prescribe  the  manner  in  which  such 
acts,  records,  and  proceedings,  shall  be  proved,  and  the  effect 
thereof." 

The  power  thus  delegated,  has  been  executed  in  words  which 
bear  that  the  judicial  records  of  a  state,  when  proved  in  the  man- 
ner prescribed,  '^  shall  have  such  faith  and  credit  given  them  as 
they  have  by  law  or  usage  in  the  courts  of  the  state  from  whence 
the  said  records  are,  or  shall  be  taken  ;"  and  if  it  were  not  open 
to  these  defendants,  to'  inquire  into  the  legality  of  the  jurisdiction 
assumed  over  their  persons,  they  would  certainly  be  concluded. 
The  record  shows  that  there  was  service  on  one  of  the  joint  own- 
ers, which,  in  the  estimation  of  the  law  of  the  court,  is  service  on 
all ;  for  it  is  affirmed  in  Hill  v.  Botaman,  already  quoted,  that  the 
state  of  Louisiana  holds  all  persons  amenable  to  the  process  of  her 
courts,  whether  citizens  or  ahens,  and  whether  present  or  absent. 
It  was  ruled  in  Qeorge  v.  Fitzgerald^  (12  Louisiana  R.  604,)  that 
a  defendant,  though  he  reside  in  another  state,  having  neither 
domicil,  interest,  nor  agent,  in  Louisiana,  and  having  never  been 
within  its  territorial  limits,  may  yet  be  sued  in  its  courts  by  the 
instrumentality  of  a  curator  appointed  by  the  court  to  represent 
and  defeiid  him.  All  this  is  clear  enough ;  as  well  as  that  there 
was,  in  this  instance,  a  general  appearance  by  attorney  and  a 
judgment  against  all  the  defendants,  which  would  have  full  faith 
and  credit  given  to  it  in  the  courts  of  the  state.  But  that  a  judg- 
ment is  always  regular,  and  that  it  cannot  be  impeached  collate- 
rally for  anything  but  fraud  or  collusion,  when  there  has  been  a 
general  appearance,  by  an  attorney,  with  or  without  warrant,  is  a 
municipal  principle,  and  not  an  international  one,  having  place  in 
a  question  of  state  jurisdiction  or  sovereighty.  Now,  though  the 
courts  of  Louisiana  would  enforce  this  judgment  against  the  per- 
sons of  the  defendants  if  found  within  reach  of  their  process,  yet 
when  there  is  an  attempt  to  enforce  it  by  the  process  of  another 
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state,  it  behooves  the  court,  whose  assistance  is  inroked,  to  look 
narrowly  into  the  constitutional  injunction,  and  give  the  statute  to 
carry  it  out  a  reasonable  interpretation.  Though  we  have  no  de- 
cision of  the  supreme  court  of  the  United  States,  we  have  the 
authority  of  Mr.  Justice  Story  (Comm.  on  Const.  ^  1307)  for 
saying  that,  though  such  a  proceeding  is  put  in  general  terms  oa 
the  footing  of  a  domestic  judgment,  it  is  open  to  inquiry  into  the 
jurisdiction  of  the  court  to  pronounce  it,  as  well  as  into  the  right  of 
the  state  itself  to  exercise  authority  over  the  person,  or  the  sub- 
ject matter,  for  whiqh  he  refers  to  Bissell  v.  Briggs  (9  Mass. 
462)  ;  Shumway  v.  StUlman,  (4  Cowen^  292) ;  and  Borden  v. 
Fitchj  (15  Johns.  121)  ;  to  which  might  be  added  our  own  de- 
cision in  Benton  v.  Bvrgot,  (10  Serg.  &  R.  240),  as  of  equal 
authority.  What,  then,  is  the  right  of  a  state  to  exercise  authority 
over  the  persons  of  those  who  belong  to  another  country,  and  who 
have  perhaps  not  been  out  of  the  boundaries  of  it  ?  ^'  The  sove- 
reignty," says  Vattel,  "  united  to  domain,  establishes  the  jurisdie> 
tion  of  the  nation  over  its  territories,  or  the  countries  Which  belong 
to  it.  It  is  its  province,  or  that  of  its  sovereign,  to  exercise  justice 
in  all  places  under  its  jurisdiction,  or  the  country  which  belongs  to 
it ;  to  take  cognizance  of  the  crimes  committed,  and  the  differences 
that  arise  in  the  country."  ^<  On  the  other  hand,"  adds  Mr. 
Justice  Story,  (Confl.  of  L.  ch.  14  ^  539)  "  no  sovereignty  can  ex- 
tend  its  process'  beyond  its  own  territorial  limits  to  subject  other 
persons  or  property  to  its  judicial  decisions.  Every  exertion  of 
authority  beyond  these  limits,  is  a  mere  nullity,  and  incapable  of 
binding  such  persons  or  property  in  other  tribunals."  And  for 
this,  he  cites  Picqmt  v.  Swan^  (5  Mason's  R.  35-42.)  Not  to 
multiply  authorities  unnecessarily  on  a  point  so  plain,  it  will  be 
sufficient  to  add  the  name  of  Mr.  Burge  (1  Cdhfl.  1,)  who  says  it 
is  a  fundamental  principle  essential  to  the  sovereignty  of  every 
independent  state,  that  no  municipal  law,  whatever  its  nature  or 
object,  should,  proprio  vigore,  extend  beyond  the  territory  of  the 
state  by  which  it  has  been  established."  And  again,  (3  Burge, 
ConfL  1044)  ^'  that  the  authority  of  every  judicial  tribunal,  and  the 
obligation  to  obey  it  are  circumscribed  by  the  limits  of  tl^  terri- 
tory in  which  it  is  established."  Such  is  the  femiliar,  reasonable, 
and  just  principle  of  the  law  of  nations ;  and  it  is  scarce  supposa- 
ble  that  the  framers  of  the  constitution  designed  to  abrogate  it  be- 
tween states  which  were  to  remain  as  independent  of  each  other, 
for  all  but  national  purposes,  as  they  were  before  the  revolution. 
Certainly  it  was  not  intended  to  legitimate  an  assumption  of  extra- 
territorial jurisdiction,  which  which  would  confound  all  distinctive 
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principles  of  separate  sovereignty  ;  and  there  evidently  was  such 
an  assumption  in  the  proceeding  under  consideration.  The  court 
did  not  indeed  begin  by  appointing  a  curator  to  represent  the 
absentees^  of  whose  defence  he  would  probably  have  been  ig- 
norant or  careless ;  but  Jhey  did  as  bad  by  assuming  that  the  joint 
owner  present  was  the  partner  and  attorney  of  his  fellows  absent 
—  an  assumption  unfounded  in  fact  or  the  law  of  every  other  com- 
munity. A  judgment  following  from  such  a  beginning,  carries 
with  it  no  presumption  that  it  is  just.  But  I  would  perhaps  do  the 
jurisprudence  of  Louisiana  injustice  did  I  treat  it  as  an  act  of  usur- 
pation It  makes  no  claim  to  extra-territorial  obliga^on;  but 
barely  concludes  the  losing  party  in  its  own  courts,  and  leaves  the 
rest  to  the  constitution,  as  carried  out  by  the  act  of  congress. 
When,  however,  a  creditor  asks  us  to  give  such  a  judgment  what 
is  in  truth  an  extra-territorial  efiect,  he  asks  us  to  do  what  we  will 
not,  till  we  are  compelled  by  a  mandate  of  the  court  in  the  last 
resort.  To  give  the  same  effect  to  a  criminal  law,  would  not  be  a 
greater  invasion  of  state  rights  ;  and  it  will  scarce  be  asserted  that 
a  state  would  be  jbound  to  deliver  up  one  of  its  citizens  as  a  fugi- 
tive from  justice,  to  answer  for  an  act  done  within  his  own  state. 
Yet  the  constitutional  provision  embraces  all  proceedings,  whether 
criminal  or  civil.  It  seems,  then,  th^t  It  was  not  designed  to  efface 
the  lines  of  territorial  jurisdiction  for  the  origination  of  process, 
but  only  to  give  extra-territorial  effect  to  the  judgments  of  tribu- 
nals having  jurisdiction  of  the  persons  or  the  property  in  the  first 
instance ;  and  we  must  consequently  treat  all  others  as  nullities. 

Judgment  for  the  plaintiffs  reversed,  and  judgment  for  the  de- 
fendants. 


drcrnt  Court  of  the  Vhiied  States,  Massachusetts,  CMober  Tetm, 
1844,  at  Boston. 

Orr  v.  Badger. 

The  grantiDg  or  dissolfiog  of  sn  injnnetioii  befim  a  hearing,  in  the  oaae  of  an 
alleged  infringement  of  a  patent,  depends  on  the  eoond  diaeretion  of  the 
contt 

Where  a  party  has  enjoyed  the  benefit  of  his  patent  for  a  number  of  years,  by 
the  sale  of  licenses  to  use  his  invention,  without  his  right  being  disputed,  it  is 
good  ground  for' granting  him  an  injunction  till  the  hearing,  against  any  one 
who  infringes,  although  the  originality  of  his  iuTention  may  be  questioned,  and 
even  made  to  appear  doobtfiiU  hy  the  affidaTits  for  the  defendant. 
VOL.  vn. — NO.  X.  69 
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ScLok  an  enjoymeDt,  although  under  a  patent  which  is  afterwards  anrrendered  on 
account  of  a  defect  in  the  specificauon,  is  good  ground  for  granting  the  pa- 
tentee an  injunction,  after  he  has  taken  out  a  new  patent  with  an  amended 
specification. 

If  a  patentee  has  obtained  a  Terdict  in  a  suit  at  law,  against  a  person  infringing 
his  patent,  it  is  sufficient  ground  for  granting  him  an  injunction  till  the  hearingy 
against  another  person  infringing. 

The  patent  itself,  in  the  United  States,  although  under  a  patent  which  is  sur- 
rendered on  account  of  a.  defect  in  the  specification,  is  still  good  ground  for 
granting  the  patentee  an  injunction,  against  those  who  infringe  after  he  has 
taken  out  a  new  patent  with  an  amended  specification. 

This  was  a  bill  in  eq|iity,  brought  to  restrain  the  defendant,  a 
stove-maker  in  Boston,  from  making  ^dr-tight  stoves,  for  which  a 
patent  had  been  granted  to  the  late  Isaac  Orr.  The  suit  was 
brought  before  Dr.  Orr's  death,  and  an  injunction  was  granted  at 
the  commencement  of  the  suit,  after  the  usual  notice  to  the  de- 
fendant, he  making  no  opposition.  After  Orr's'  death,  the  suit 
was  revived  by  the  administratrix  on  his  estate,  his  widow,  and 
the  defendant  having  filed  his  answer,  in  which  he  denied  the  ori- 
ginality of  Orr*s  invention,  and  alleged  that  the  same  sort  of 
stoves  had  been  made  by  a  number  of  persons,  whom  he  named, 
before  Orr's  patent  issued,  moved  to  dissolve  the  injupction. 

The  motion  was  heard  before  Spraoue,  J.,  and  a  considerable 
number  of  affidavits  were  read  on  both  sides.  The  material  facts, 
which  appeared  by  the  evidence  in  the  case,  were  as  follows :  — 
In  January,  1836,  Dr.  Orr  took  out  his  original  patent  for  the  air- 
tight stove,  and  for  a  number  of  years  after,  he  received  consider- 
able sums  on  account  of  his  right,  which  was  not  disputed.  In 
the  year  1841,  he  brought  a  suit  against  William  C,  Hunneman  & 
Son,  for  violating  his  patent.  At  the  trial  of  this  case,  at  the 
October  Term,  1842;  Judge  Story  considered  the  specification  so 
defective  in  form,  that  he  would  not  sustain  the  action.  Orr  im- 
mediately surrendered  his  patent,  filed  an  amended  specificationi 
and  took  out  a  new  pa|ent.  He  then  brought  a  new  suit  against 
Hunneman  &  Sons,  for  a  new  infringement.  Before  this  suit  came 
to  trial,  Hunneman  &  Sons  agreed  to  give  Orr  judgment  for  five 
dollars  damages  and  costs,  and  a  verdict  was  taken  for  that  sum, 
and  judgment  entered  accordingly.  Hunneman  6c  Sons  subse- 
quently paid  the  amount  of  the  judgment 

The  plaintiff  produced  a  number' of  affidavits  of  stove  dealers 
and  others,  to  show  that  they  regarded  Orr's  invention  as  new, 
and  that  they  were  in  circumstances  in  which  they  must  have 
known  if  ^ny  such  stove  had  been  in  common  use  previously. 
The  defendant,  on  the  other  hand,  produced  a  number  of  affida* 
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Tits  of  persons,  who  swore  that  they  had  made  and  seen  stoves 
precisely  like  Orr's,  many  years  before  his  patent  was  issued,  b4at 
most  of  them  did  not  allege  that  they  had  seen  or  made  any 
such  stoves  within  thirteen  years,  until  Orr's  patent  was  issued. 
Some  of  the  defendant's  witnesses,  however,  swore  there  was  no 
difference  between  Orr's  stoves  and  the  common  sheet-iron  stoves, 
but  admitted  that  Orr  biad  taught  the  best  way  of  using  these  stoves. 
The  ease  occupied  three  days  in  the  hearing. 

Fletcher  and  Sewall,  for  the  plaintiff. 

Barflett  and  Whitings  for  the  defendant. 

Sprague  J.  delivered  an  able  opinion,  substantially  as  follows: 
This  is  a  motion  to  dissolve  an  injunction  regularly  granted  in  the 
case.  The  case  presented  by  the  plaintiff  is  one  of  irreparable 
mischief;  for  though  the  remedy  at  law  against  persons  infringing 
on  a  patent  is  in  theory  perfect,  yet  in  practice  it  is  not  adequate. 
If  the  injunction  be  dissolved,  other  dealers  will  manufacture  with- 
out license ;  and  if  the  patent '  be  good,  the  plaintiff  will  have  no 
snffieient  remedy.  The  continuance  or  dissolution  of  an  injunc- 
tion is  entirely  within  the  sound  discretion  of  the  court.  If  the 
court  consider  the  right  of  the  patentee  doubtful,  it  is  not  simply 
on  that  ground  required  to  dissolve  the  injunction.  Other  circum- 
stances must  be  considered. 

The  evidence  to  support  the  plaintifPs  right  are :  1.  The  issuing 
of  the  patent  2.  The  quiet  enjoyment  under  it  for  several  years^ 
3.  The  judgment  at  law  against  Hunneman  &  Sons.  4.  The 
aflidavits  of  persons  qualified  to  know,  who  regard  the  invention 
as  new. 

It  is  to  be  observed,  that  the  defendant's  answer  does  not  deny 
the  plaintiff's  right  of  the  defendant's  own  personal  knowledge. 
The  ease,  therefore,  faUs  within  the  principle  laid  down  in  Poor  v. 
Carlton  (3  Sumner,  70). 

In  regard  to  the  evidence  to  be  derived  ^om  the  letters  patent 
Formerly  patents  were  issued  as  a  matter  of  course  to  all  who 
applied.  Now,  no  patent  is  issued  without  an  examination  of  skil- 
ful persons  into  the  specification  and  the  subject  of  the  claim. 
Under  these  circumstances  the  issuing  of  the  letters  patent  affords 
more  evidence  of  the  prigioality  of  the  invention,  than  where  they 
were  only  si^ported  by  the  oath  of  the  patentee.  Beside^  this, 
Dr.  Orr  was  in  quiet  enjoyment  of  the  benefit  of  his  invention  for 
several  years  under  the  original  patent,  and  received  considerable 
sums  of  money.  This  is  prima  facie  evidence  of  the  right.  If  the 
public  submit  to  his  claim  for  a  reasonable  time,  it  raises  a  pre- 
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smnption  of  right.  This  presumption  is  not  changed  in  conse- 
quence of  the  original  patent  being  surrendered  on  account  of  its 
informality.  The  original  patent  was  not  void.  It  was  efficacious 
for  some  purposes.  It  preserved  the  right  of  the  patentee,  which 
would  have  been  lost  had  he  permitted  his  stoves  to  be  made  with- 
out taking  out  any  patent.  The  patentee  was  not  a  wrong  doer, 
as  has  been  suggested  by  defendant's  counsel,  in  the  claim  he  made. 
The  evidence  of  the  right  afforded  by  the  acquiescence  of  the  pub- 
lic, is  just  as  great  as  if  the  first  specification  had  been  formal. 

It  is  contended  by  the  defendant's  counsel,  that  the  verdict  and 
judgment  in  the  case  against  Hunneman,  being  between  other  par- 
ties, <Min  have  no  effect  on  him,  and  that  no  injunctions  issue  in 
England  in  consequence  of  such  a  judgment.  But  in  Kay  v.  Mar* 
s/uUlf  (1  M.  &  C.  373,)  an  injunction  was  granted  in  favor  of  a 
patentee,  on  the  strength  of  a  verdict  against  other  parties  alleged 
in  the  bill,  and  the  submission  of  various  persons  to  the  patentee. 

What  I  have  stated  presents  a  strong  case  for  the  plaintiffii.  It 
is  true  there  are  strong  affidavits  on  behalf  of  the  defendant  to 
show  that  the  invention  was  not  new ;  stronger  in  some  points  of 
view  than  those  for  the  plaintiff.  For  while  the  testimony  for  the 
defendant  is  affirmative  as  to  facts  within  the  personal  knowledge 
of  his  witnesses,  that  for  the  plaintiff  is  merely  negative  that  his 
witnesses  never  saw  or  heard  of  such  stoves  before  the  patent  was 
issued,  evidence  which  is  perfectly  consistent  with  that  of  the  vnt- 
nesses  on  the  other  side,  that  they  had  seen  such  stoves  at  an  earlier 
period. 

Some  remarks,  however,  occur  in  regard  to  the  defendant's  affi- 
davits. They  may  be  divided  into  two  classes.  The  first  class 
which  speak  of  having  made  or  seen  stoves  exactly  like  Orr's,  say 
that  it  is 'from  thirteen  to  twenty  years  since  they  saw  or  made 
them.  Now,  as  Orr's  claim  is  for  a  combination  of  particulars,  it 
seems  not  unlikely  that  here  is  a  defect  of  memory  in  supposing 
they  had  seen  all  the  particulars  combined  together  in  one  stove  so 
long  ago,  when  in  fact  they  were  ali  to  be  found  only  separately  in 
several. 

It  certainly  seems  highly  improbable,  that  if  such  stoves  had 
ever  been  in  use,  they  would  have  gone  entirely  out  of  use,  as  is 
supposed  they  did  before  Dr.  Orr's  j)atent  revived  them.  And 
though  it  is  said  by  the  defendant's  witnesses,  that  Dr.  Orr  only 
taught  the  mode  of  using  the  stoves,  yet  it  certainly  is  a  matter  of 
surprise,  if  the  stoves  were  made  exactly  like  his,  the  mode  of 
using  them  should  never  have  occurred  to  any  body. 

Another*  class  of  very  respectable  witnesses  for  the  defendant) 
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think  these  stoves  have  been  in  common  use  for  fifty  years.  Yet  it 
seems  highly  improbable  that  a  patent  should  have  been  applied 
for  in  regard  to  a  stove  already  in  common  use,  that  it  should  have 
been  suffered  to  pass  by  the  examiners,  that  it  should  have  been 
acquiesced  in  by  the  public,  and  that  a  verdict  and  judgment  should 
have  been  permitted  by  the  defendant,  who  had  a  real  controversy 
with  the  patentee.  One  other  circumstance  is  worthy  of  remark. 
No  stove  like  Onr's,  made  before  his  patent,  has  been  produced. 
If  such  exist,  they  might  be  found.  One  witness  has  stated  that 
he  saw  such  a  one  at  Bangor.  If  it  had  been  produced,  it  would 
have  been  far- more  satisfactory  to  the  court. 

The  only  effect  of  the  defendant's  affidavits  is  to  render  the  final 
success  of  the  plaintiff  doubtful.  But,  as  already  said,  that  alone 
is  not  sufficient  to  dissolve  the  injunction,  under  the  circumstances 
which  exist  to  sustain  the,  plaintiff's  right,  quiet  possession  for  a 
reasonable  period,  a  judgment  in  his  favor,  and  the  irreparable 
injury  which  he  would  suffer  by  such  a  course. 

The  injunction  therefore  ought  not  to  be  dissolved. 


Untfed  States  p,  Alden. 

The  master  of  a  ship  has  a  right  to  use  coeroive  measures  to  compel  obedience  to 
his  laiivfill  orders. 

Though,  in  extreme  cases,  such  as  dangerous  mutiny,  a  master  might  be  justified 
in  taking  life,  yet,  for  simple  disobedience  of  oilers,  he  must  not  use  a  mode 
of  punishment  that  would  be  permanently  injurious  to  the  health  or  constitution 
of  the  seaman.  , 

Where  the  mode  of  punishment  is  unjustifiable,  the  question  whether  it  was  done 
by  the  captain  from  malice,  hatred  or  revenge,  is  a  question  for  the  jury,  upon 
the  facts  in  the  case. 

Silas  P.  Alden,  of  Fairhaven,  master  of  the  whaling  bark  Bruce, 
was  tried  on  a  charge  of  imprisoning  "  from  malice,  hatred  and 
revenge,  and  without  justifiable  cause,"  Barzillai  McFaden,  one  of 
the  seamen  }  and  also  of  withholding  from  him  suitable  food  and 
nourishment.  It  appeared  that  McFaden,  a  yoling  man  from 
Maine,  who  bad  worked  a  short  time  as  waiter  in  one  of  the  Bos- 
ton hotels,  shipped  on  board  the  Bruce  as  a  green  hand.  In  the 
course  of  the  voyage  he  did  not  appear  to  be  an^energcJtic  seaman, 
and  was  roughly  dealt  with  by  the  captain,  and  on^  one  occasion 
was  struck  by  the  latter.     At  one  of  the  Southern  Islands  he  de- 
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serted  from  the  ship,  and,  upon  being  retaken,  he  refused  to  do 
duty.  The  captain  informed  him  that  he  should  keep  him  in 
irons  until  they  were  out  at  sea,  and  then  should  imprison  him  in 
the  run  of  the  ship  until  he  returned  to  duty.  Accordingly,  in  a 
day  or  two,  the  captain  took  off  his  irons,  and  offered  McFaden  the 
alternative  of  remaining  in  the  run  or  returning  to  duty.  The  lat- 
ter said  he  would  do  no  more  duty,  but  objected  to  the  run  as  an 
improper  place  of  imprisonment.  The  captain  informed  him  there 
was  do  other  proper  place  in  the  ship,  and  accordingly  placed  him 
in  the  run  under  the  cabin  floor,  and  ordered  the  steward  to  give 
him  bread  and  water  only.  The  place  of  imprisonment  was  low 
and  contracted,  and  a  most  wretched  place  of  confinement,  the 
sailor  being  unable  to  stand  up  or  sit  erect  in  it,  and  there  being 
but  very  little  light.  But  the  'captain  repeatedly  offered  to  take 
him  out  if  he  would  go  to  work,  which  McFaden  constantly  re- 
fused to  do.  He  accordingly  remained  there  about  seven  nK>Dth8, 
from  February  14,  1844,  to  September  11,  1844,  until  the  ship 
arrived  home,  when  he  was  discharged.  Just  before  the  termina- 
tion of  the  voyage,  he  informed  the  captain  that  his  health  vtbs 
suffering,  and  he  was  then  allowed  to  come  into  the  cabin  occa- 
sionally. He  became  very  much  emaciated,  and  is  still  suffering 
from  the  ( effects  of  his  confinement.  He  testified  on  the  stand 
with  great  fairness,  exhibited  no  feeling  against  the  captain,  and 
frankly  admitted  that  he  might  have  been  released,. at  any  time  if  he 
would  consent  to  perform  duty.  The  whole  evidence  showed  one 
of  the  most  remarkable  instances  of  stupidity,  or  obstinacy,  or 
both,  ever  exhibited  in  a  court  of  justice. 

Dexter^  district  attorney,  for  the  United  States. 

Coffin^  of  New  Bedford,  for  the  defendant. 

Sprague  X  charged  the  jury  with  impartiality  and  clearness. 
He  laid  it  down  as  matter  of  law,  that  McFaden  in  deserting  the 
ship  was  clearly  wrong;  and  in  refusing  to  return  to  duty  he  was 
without  justification.  The  captain  had  a  right  to  use  coercive 
measures  to  compel  obedience  to  his  orders.  In  extreme  cases, 
such  as  dangerous  mutiny,  a  captain  might  be  justified  in  taking 
life  ;  but  this  was  not  a  case  that  required  a  resort  to  .measures  <rf 
such  extreme  severity.  In  cases  like  the  present,  the  captain  must 
not  use  a  mode  of  punishment  that  would  be  permanently  injurious 
to  the  health  or  constitution  of  the  seaman.  The  punishment  he 
i^flicts  ought  to  be  of  a  temporary  character  only.  The  relation 
•  of  a  captain  to  the  crew  differed  from  that  of  a  parent  to  his  child- 
tea  in  tbiS|  that  the  discipline  of  the  parent  has  relation  to  the 
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whole  life  of  the  child,  and  his  future  well-being.  That  of  a  captain 
properly  relates  to  the  voyage  only.  Then,  if  this  mode  of  pan- 
ishment  or  coercion  was  unjustifiable,  was  it  done  by  the  captain 
from  "  malice,  hatred  or  revenge  ?  ^'  This  was  a  question  for  the 
jury,  and  in  determining  it  they  were  to  look  at  all  the  facts  in 
the  case. 

The  jury  returned  a  verdict  of  guilty. 

The  prisoner  was  subsequently  sentenced  to  imprisonment  two 
months  in  the  common  jail. 


Pope  Vn  Nickerson. 

Power  of  a  Master  to  bind  the  Owner ;  —  Sale  of  Cargo  for  repairs ;  —  Lien  of  the 
Owners  of  the  Cargo  upon  the  vessel ;  —  Bottomry  Bond  ;  —  Statute  of  Massa- 
chusetts, limiting  the  liability  of  the  Owners ;  —  Geneia]  Average. 

This  was  an  action  by  the  consignees  of  the  cargo  against  the 
owners  of  the  schooner  Annawan,  of  Massachusetts,  to  recover  the 
value  of  the  cargo.  The  cargo  was  shipped  at  Malaga,  under 
bills  of  lading  in  the  usual  form,  to  be  delivered  at  Philadelphia. 
The  vessel  put  into  Bermuda  in  distress  —  a  part  of  the  cargo  in  a 
perishable  condition  was  sold,  and  the  proceeds  applied  towards  the 
payment  of  repairs  —  to  pay  for  the  balance  a  bottomry  bond  was 
given,  intended  to  cover  the  vessel,  cargo  and  freight ;  but  in  the 
obligatory  part  the  word  cargo  was  omitted.  The  vessel  sailed,  and 
was  obliged  to  put  back  again  from  stress  of  weather,  and  the  esti- 
mate of  repairs  was  so  large,  that  the  master  did  not  deem  it  expe- 
dient to  repair.  A  part  of  the  cargo  was  in  a  perishable  condition, 
and  the  whole,  with  the  vessel,  was  sold,  and  the  proceeds  applied 
to  the  payment  of  the  bottomry  bond,  and  the  balance  paid  to  the 
master,  who  had  not  paid  it  over  to  the  owners  of  the  vessel  or  cargo. 

E.  H.  Derby y  for  the  plaintiffs. 

F.  C.  Loringj  for  the  defendants. 

Story  J.  held,  (1.)  —  That  the  power  of  the  master  to  bind  his 
owners  depended,  in  the  absence  of  express  instructions,  upon  the 
law  of  the  place  of  the  domicil  of  the  owners,  and  not  of  the  place 
where  the  contract  was  made  or  the  cargo  to  be  delivered.  And 
iA  this  case  it  was  to  be  determined  by  the  laws  of  Massachusetts, 
and  not  of  Spain  or  Pennsylvania ;  and  the  law  of  Massachu- 
setts, limiting  the  liability  of  the  owners  of  ships  for  the  acts  of  the 
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master,  does  not  apply  to  contracts.  (2.)  That  where,  in  the  course 
of  a  voyage,  the  master  sells  a  part  of  the  cargo  to  pay  for  repairs, 
the  ship-owners  become  indebted  for  the  sum  so  applied,  and  the 
owners  of  the  cargo  have  also  a  lien  upon  the  vessel ;  and  that  the 
debt  is  not  discharged  by  a  subsequent  loss  of  the  ship.  (3.)  That 
if  the  bottomry  bond  did  not  in  terms  cover  the  cargo,  yet  if  it  was 
the  intention  of  the  parties  that  it  should,  a  court  of  admiralty 
would  reform  it  to  meet  that  intention,  and  that  in  the  present  case 
the  intention  was  evident,  and  the  bond  was  to  be  considered  as 
including  the  cargo.  (4.)  That  the  bond  became  due  upon  the 
return  of  the  vessel  to  Bermuda  and  the  breaking  up  of  the  voyage 
—  and  the  holders  had  the  right  to  have  the  vessel  and  so  much  of 
the  cargo  sold,  as  would  be  necessary  to  pay  it,  and  to  this  extent 
the  sale  by  the  master  was  justifiable  ;  and  that  the  owners  of  the 
vessel  were  under  no  liability  to  the  owners  of  the  cargo,  for  the 
proceeds  applied  to  the  payment  of  the  bond.  (5.)  That  the  sale 
q{  that  part  of  the  cargo  not  necessary  to  pay  the  bond,  and  which 
was  in  a  sound  state,  and  might  have  been  forwarded,  was  unjusti- 
fiable and  tortious,  and  that  the  master  was  legally  responsible 
to  the  owners  of  the  cargo  for  all  damages  caused  thereby,  but  that 
the  liability  of  the  owners  of  the  vessel  for  the  costs  of  the  master 
being  limited,  by  the  laws  of  Massachusetts,  to  the  value  of  the 
ship  and  freight ;  and  at  the  time  of  the  tortious  sale,  the  whole 
value  of  the  ship  and  freight  being  absorbed  by  the  bottomry  bond, 
they  were  not  responsible  to  the  owners  of  the  cargo  for  such  dam- 
ages. 6.  That  the  owners  of  the  vessel  were  Uable  to  pay  to  the 
owners  of  the  cargo  the  money,  being  proceeds  of  sales  of  the 
cargo,  applied  to  the  payment  of  repairs  before  the  bottomry  bond 
was  given.  (7.)  That  there  was  no  general  average  now  due,  but 
what  would  otherwise  have  been  due  was  to  be  considered  as  ap- 
plied as  property  of  the  ship-owners  to  the  payment  of  the  bond,  in 
relief  of  the  owners  of  the  cargo. 


Supreme  Judicial  Courts  Penobscot  county ^  Maxne^  'December^  1844, 

at  Bangor. 

LriTLETON  Eeed  and  another  r.  Wm.  H.  Johnson  and  others. 

Where  goods,  belonging  to  a  copartnership,  hate  hep  attached  and  sold  on  aa 
execution  against  one  of  the  members,  to  satisfy  his  private  debt,  the  goods 
haying  formerly  belonged  to  him,  and  been  sold  by  him  to  the  firm,  the  oouit 
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will  not  sQstain  a  bill  in  equity  to  have  the  officer  pay  orer  the  proceeds  of  the 
goods,  still  in  his  hands,  to  the  other  partners,  and  pay  the  debts  of  the  firm. 

Whether  the  court  will  sustain  such  a  bill,  in  any  case  of  copartnership,  qiuare. 

In  order  for  the  solvent  partners  in  such  a  case,  to  obtain  relief,  without  the  inter- 
position of  partnership  creditors,  the  amount  due  to  and  from  the  copartnership 
must  be  determined  by  a  collection  and  payment  of  its  debts,  and  the  stock  in 
trade  and  all  other  property  mus^  be  converted  into  ready  money  by  a  saJe. 

Tffls  was  &  bill  in  equity,  in  which  the  plaintiffs  set  forth  a  copart- 
nership between  them  and  Wilham  B.  Reed,  one  of  the  defend- 
ants ;  that,  soon  after,  the  new  firm  purchased  of  the  said  William 
B.  a  quantity  of  goods,  for  which  they  gave  their  negotiable  notes, 
almost  the  whole  of  which  have  since  been  paid,  the  only  remain- 
ing note  having  been  transferred  to  and  sued  by  one  Rich ;  that 
the  firm  is  still  doing  business ;  —  that,  after  the  purcliase  of  said 
stock,  the  creditors  of  s&id  William  B.,  by  virtue  of  writs  of  attach- 
ment against  him,  attached  a  part  of  the  goods  so  sold  by  him  to 
the  firm,  amounting  to  about  $3,000,  and  removed  the  same  from 
the  store,  said  defendant,  Johnson,  being  the  officer,  —  said  goods 
at  the  time  constituting  a  part  of  iheir  stock  in  trade,  — •  that  the 
said  creditors  and  officer,  at  the  time  of  the  attachment,  were  noti- 
fied that  said  goods  belonged  to  the  firm,  and  that  the  creditors 
thereupon  gave  said  officer  a  bond  of  indemnity  for  so  attaching. 
That  afterwards,  said  creditors,  having  obtained  judgment  and 
execution  against  said  William  B.,  caused  the  goods  aforesaid  to 
be  seized  thereon  and  sold  in  specie  by  the  same  officer,  —  the 
goods  being  sold  in  small  parcels  to  a  great  number  of  individuals, 
whose  names  are  unknown  to  the  plaintiffs,  and  who  paid  the  value 
of  the  same  to  the  officer.  That,  at  the  time  of  said  attachment, 
the  goods  and  effects  of  the  firm  amounted  to  the  sum  or  value  of 
$14,772  58,  and  their  debts  to  the  sum  of  $14,328  59 ;  —that,  from 
the  avails  and  profits  of  their  business,  the  said  William  B.  had 
taken  over  and  above  his  proportion  of  the  effects  of  said  firm,  to 
the  aimount  of  $146,  for  which  sum  he  was  in  debt  to  the  firm,  and 
that  the  said  William  B.  had  not,  at  any  time  since,  any  interest  in 
the  goods  of  said  firm,  over  and  above  the  amount  required  to  dis- 
charge his  indebtedness  to  the  firm.  That  the  said  creditors  and 
officer  were  fully  informed  of  all  these  facts  before  the  removal  of 
the  goods ;  —  that  the  said  officer  is  still  possessed  of  the  said 
money,  and  now  holds  the  same  in  his  own  hands ;  —  that,  by  the 
attachment  and  sale  the  copartnership  business  has  been  greatly 
embarrassed,  and  their  profitable  course  of  trade  interrupted,  and 
the  plaintiffs  have  been  obhged  to  invest  new  capital,  and  contract 
new  debts,  in  order  to  supply  the  want  occasioned  by  the  removal 
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and  sale  of  the  goods  so  attached.  The  plaintiff  pray  to  have  aji 
account  of  the  partnership  business  taken,  especially  of  the  matters 
connected  with  the  said  attachment  and  sale  of  the  goods  ;  — and 
that  the  defendants  may  be  decreed  to  pay  over  the  proceeds  of 
the  said  goods,  and  the  full  value  thereof,  to  the  plaintifis,  &c. 

The  defendants  consisted  of  the  said  William  B.  Reed,  the  offi- 
cer and  sheriff,  and  the  attaching  creditors.  These  latter,  how- 
ever, living  out  of  the  state,  no  seizure  had  been  made  upon  them. 
"William  B.  Reed  vras  defaulted.  The  officers  demurred  generally 
to  the  bill. 

The  case  was  argued  at  the  June  term,  1843,  by  A.  W.  Pamty 
for  the  plaintiff,  and  Kent  and  Cutting  for  the  defendants. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  court  had 
jurisdiction  by  virtue  of  its  being  "  a  case  of  partnership,"  also  as 
being  a  "  case  of  trust,"  and  also  of  "  fraud,"  within  the  provisions 
of  the  Revised  Statutes.  Waddelv.  Cooky  (2  Hill,  47)  ;  1  Story  in 
Eq.  sect.  308,  328,  683 ;  7  Vesey,  166.  Phillips  v.  Cook,  (24 
Wendell,  389.) 

The  officer  can  attach  and  sell  only  the  debtor  partner's  interest 
in  the  goods,  and  not  the  goods  themselves.  And  the  other  part- 
ners have  a  lien  on  the  whole  stock,  for  the  payment  of  partner- 
ship debts,  and  general  balance,  and  have  a  right  to  have  the 
property  applied  to  pay  partnership  debts  first.  Story  on  Part*, 
p.  374,  135,  136  ;  Collyer  on  Part.  B.  2,  ch.  1,  sec.  1 ;  Taylor  v. 
Held,  (4  Ves.  396)  ;  Hoxie  v.  CarTj  (1  Sumn.  181.)  . 

Hence,  in  case  of  insolvency,  the  property  is  considered  in  equity 
a  trust  fund  for  the  payment  of  debts.  3  Paige,  517.  A  court  of 
equity  will  interfere  to  prevent  a  sale  of  property  like  the  case  at 
bar.   4  Ves.  396  ;  Collyer  on  Part.  B.  2,  ch.  3,  sec.  5. 

And  if  a  sale  of  the  property  has  taken  place,  they  will  interfere 
to  stop  the  funds  in  the  officer's  hands,  and  order  them  paid  over 
to  the  other  partners,  and  this  too,  so  long  as  they  can  trace  the 
funds,  or  identify  the  property  or  its  proceeds.  JBevan  v.  Leuris, 
(1  Simons,  376)  ;  Collyer  on  Part.  B.  3,  ch.  6,  sec.  10  ;  Story  on 
Part.  135,  137,  381 ;  2  Story  on  Eq.  sec.  1258. 

The  opinion  of  the  court  was  read  by  Tenney  J.  at  the  October 
term,  1844,  as  drawn  up  by 

SuEPLfiY  J.  who,  after  reciting  the  substance  of  the  bill,  proceed- 
ed as  IbUows.  The  object  sought  by  this  bill  is  in  effect  simply  to 
obtain  a  decision  that  the  goods  were  owned  by  the  partnership, 
and  not  solely  by  one  member  of  it,  and  to  have  their  proceeds 
restored  to  the  partnership,  vnthout  acting  in  any  other  manner 
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upon  the  rights  or  interests  of  the  partnership,  or  of  its  members, 
or  upon  those  of  the  creditors  of  the  partnership,  or  of  one  or  more 
of  its  members.  And  one  question  presented  at  the  argument 
upon  the  demurrer  was,  whether  this  court,  as  a  court  of  equity,  has 
jurisdiction  of  such  a  case.  It  is  not  enough  for  the  plaintiffs,  that 
the  case  is  within  the  jurisdiction  of  courts  of  equity  having  a  gene- 
ral jurisdiction.  It  must  be  shown  to  be  within  the  limited  juris- 
diction of  this  court,  as  conferred  by  the  provisions  of  the  statute, 
c.  9ft  sec.  10. 

It  is  said  that  jurisdiction  is  conferred  by  the  7th  specification  of 
"  all  cases  of  partnership."  The  basis  of  jurisdiction  under  that 
clause  is,  that  the  case  is  a  case  of  partnership.  It  is  not  given  in 
all  cases  when  a  partnership  or  partners  may  be  a  parly  or  inter- 
ested. Such  a  construction  would  permit  all  cases  to  be  carried 
into  equity,  when  a  partnership  was  a  party  or  interested  in  the 
suit.  This  jurisdiction  was  doubtless  conferred,  to  provide  a  rem- 
edy in  certain  cases,  for  persons  or  the  representatives  of  their 
interests,  who  were  or  had  been  the  partners  of  the  adverse  party, 
and  who  on  that  account  had  either  no  remedy  or  an  imperfect 
one  by  the  common  law.  It  is  obvious  that  such  cases  would  be 
cases  of  partnership.  And  there  may  therefore  be  such  cases,  when 
the  parties  to  the  bill  have  not  been  and  are  members  of  a  partner- 
ship. As  where  the  legal  representatives  of  a  deceased  partner  seek 
for  a  settlement  of  the  affairs  of  the  partnership,  or  to  enforce  any 
rights  of  the  deceased  arising  out  of  it.  Or  where  an  assignee  of 
one  or  more  members  of  the  partnership,  does  the  like.  That  can- 
not be  a  case  of  partnership  where  all  the  partners  allege  that  one 
not  a  partner,  or  representing  a  partner's  interest,  has  taken  goods 
alleged  to  belopg  to  the  partnership,  and  which  such  person  denies 
to  belong  to  it.  Can  such  a  case  be  converted  into  a  case  of  part- 
nership within  the  meaning  of  the  statute  by  omitting  the  name  of 
one  of  the  partners  as  plaintiff  and  inserting  it  as  defendant  ?  Or, 
to  bring  the  case  within  the  jurisdiction,  is  it  Necessary,  that  the  bill 
should  present  the  rights  of  creditors  of  the  partnership  in  such  a 
manner,  that  their  rights  may  be  the  subject  of  direct  action  before 
the  court,  as  well  as  the  whole  affairs  of  the  partnership,  fot  the  like 
purpose  ?  This  case  may  not  require  a  decision  on  the  point  of 
jurisdiction.  For  if  the  bill  as  presented  does  not  exhibit  a  case  for 
the  interference  of  a  court  of  equity,  it  may  be  disposed  of  on  the 
demurrer  for  want  of  equity.  No  person  complains  but  two  mem- 
bers of  the  partnership.  Their  bill  states  that  the  goods  attached 
were  "  the  same  purchased  as  aforesaid  "  of  said  William  B.  Reed. 
His  creditors  existing  before  thai  sale  are  represented  by  the  officeri 
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and  they  had  a  just  right  ta  be  paid  out  of  that  property  or  its  pro- 
ceeds, unless  their  debtor  had  the  means  of  payment.  And,  from 
the  statements  made  in  the  bill,  there  is  reason  to  conclude  that  he 
bad  not.  Under  such  circumstances,  he  sells  that  property  to  him- 
self and  two  other  persons  composing  a  partnership.  There  are 
no  allegations  in  the  bill  that  the  plaintifis  are  actors  in  this  process 
to  secure  his  equities.  And  if  there  were,  he  can  have  none 
against  his  creditors  before  the  sale. 

The  plaintiffs  themselves  cannot  be  considered  as  injured  by  the 
sale,  for  the  law  permits  tbe^inlerest  of  their  partner  to  be  sold  and 
his  right  in  the  goods  to  be  transferred  to  a  purchaser.  And  if  ibe 
oiBcer  assumed  to  sell  more,  and  the  purchaser  should  be  entitled 
to  hold  the  properly  as  against  them,  they  will  have  their  remedy 
upon  their  partner.  If  that  be  good^  they  will  have  little  cause  to 
complain  of  those,  who  were  creditors  of  that  partner  before  their 
contract  with  him.  And  if  that  remedy  be  not  good,  so  far  as 
these  goods  are  concerned,  their  rights  to  them  arise  under  the 
contracts  of  sale  and  partnership,  and  they  stand  equitably  as  pur- 
chasing, with  one  who  was  indebted  to  others,  the  property,  from 
which  alone  the  prior  creditors  of  that  one  could  obtain  payment. 

If  the  proceeds  of  the  goods  attached  should  be  applied  to  pay  a 
separate  debt  of  a  copartner,  it  does  not  appear,  from  any  aver- 
ments in  this  bill,  that  the  plaintiffs  may  not  be  able  to  protect 
themselves  against  any  loss  occasioned  thereby.  Those  goods  are 
alleged  to  have  been  of  the  value  of  $2997  13.  .  The  bill  states 
that  one  of  the  notes  passed  to  their  copartner  in  payment  for  his 
stock  of  goods  remained  unpaid,  <'  which  note  has  been  negotiated 
by  said  "William  B.  Reed,  an4  is  now  in  suit  by  Sylvanus  Rich, 
jr.'^  This  note  was  for  $4070  99,  and  there  is  no  averment  that  it 
was  negotiated  before  it  was  due,  and  imder  such  circumstances  as 
to  prevent  the  plaintiffs  from  making  the  same  defence  to  it  which 
they  could  have  made  if  the  suit  had  been  commenced  in  the  name 
of  their  copartner,  other  tlian  such  as  might  arise  from  the  relation 
of  the  parties. 

If  this  be  the  true  aspect  of  the  case,  they  cannot  pretend  to  have 
equities  superior  to  those  of  the  prior  creditors  of  their  partner. 
Nor  can  they  claim  to  have  the  whole  property  or  its  proceeds 
turned  over  to  them  as  the  purchasers  for  a  valuable  consideration ; 
for  they  were  not  purchasers  of  the  whole,  but  of  undivided  shares 
of  it.  And  if  the  partnership  creditors  do  not.  complain,  his  share 
at  least  of  this  properly  rnay  be  applied  to  pay  his  former  creditors. 
There  is  another  consideration,  so  far  as  these  plaintiffs  are  con- 
cerned, that  i^^hould  induce  a  court  of  equity  to  pause,  lest  it  be 
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made  an  instrument  to  administer  the  law  of  partnership  in  such  a 
manner  as  to  aid  fraudulent  debtors,  who  have  purchased  goods  on 
credit,  to  make  sale  of  those  goods  to  themselves  and  others,  com- 
posing partnerships,  to  delay  or  defeat  the  rights  of  their  creditors, 
by  setting  up  the  new  partnership  debts  as  entitled  to  be  first  paid 
out  of  the  goods  thus  purchased.  That  this  is  such  a  case,  the 
court  is  not  authorized  on  a  demurrer  to  ihe  bill  to  conclude.  That 
there  is  nothing  in  the  bill  to  epcelude  the  idea  that  it  may  not  b^ 
such  a  case,  is  the  ground  of  caution  in  the  admission  of  principles, 
that  may  lead  to  such  results.  The  creditors  of  the  partnership 
may  have  reposed  confidence  in  it  as  the  owner  of  such  a  stock  of 
goo^s ;  and  may  have  an  equitable  claim  to  be  paid,  even  out  of 
these  goods,  in  preference  to  the  prior  creditors  of  one  of  the  part- 
ners. But  the  plaintiffs  do  not  profess  to  represent  such  creditors. 
There  are  no  allegations  in  the  bill,  that  they  are  actijdg  in  their  be- 
half, and  it  may  be,  that  the  creditors  of  the  partnership  are  other- 
wise secured^  or  that  they  have  the  means,  and  prefeir  to  obtain 
payment,  from  other  property  of  these  two  partners,  and  to  permit 
this  property  formerly  owned  by  one  of  the  partners  to  be  applied 
to  pay  the  prior  debts  of  that  one.  They  may  feel  that  it  would 
be  mijust  to  deprive  the  creditors  of  that  partner  of  the  means  of 
obtaining  payment,  it  may  be  out  of  the,  very  goods  piuchased  of 
them,  and  from  which  purchase  their  debts  accrued.  And  these 
plaintiffs  are  not  entitled  to  represent  their  rights  without  authority 
from  them.  In  the  case  of  DuUon  v.  Morrison^  (17  Ves.  206,)  the 
Lord  Chancellor  says,  "  that  upon  an  execution  against  one  part- 
ner, or  a  quasi  execution  in  bankruptcy,  no  more  of  the  property, 
which  the  individual  has,  should  be  carried  into  the  partnership, 
than  that  qoantimi  of  interest,  which  he  could  extract  out  of  the 
concerns  of  the  partnership,  after  all  the  accounts  of  the  partnership 
were  taken,  and  the  efiects  6f  the  partnership  were  reduced  into  a 
dry  mass  of  property,  upon  which  no  person  except  the  partners 
themselves  had  any  claims. 

It  will  be  perceived,  that  to  ascertain  in  this  manner  the  interest 
which  could  be  held  by  a  seizure  upOn  an  execution  against  a  part- 
ner for  his  separate  debt,  there  must  be  a  sale  of  all  the  effects  of 
the  partnership,  and  a  collection  of  all  debts  due  to  it,  and  a  pay- 
ment of  all  claims  against  it.  And  this  could  not  be  properly  done 
on  such  a  bill  as  the  present,  if  it  could  in  any  case,  without  the  in- 
terposition of  the  creditors  of  the  partnership,  or  of  some  one  on 
their  behalf. 

In  the  case  of  Moody  v.  Payne,  (2  John.  Ch.  Rep.  548,)  the  bill 
appears  to  have  been  filed  by  one  of  the  former  partners,  after  a 
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dissolution  of  the  partnership,  which  is  alleged  to  have  been  insol- 
vent. And  the  chancellor  dissolved  an  injunction  against  a  sale  of 
partnership  goods,  on  an  execution  issued  on  a  judgment  for  a 
separate  debt  of  the  other  partner.  Mr.  Justice  Story  expreaees 
the  opinion  that  "  it  would  seem  perfectly  proper  in  cases  of  this 
sort  to  restrain  any  sale  by  the  sheriff.  1  Eq.  Com.  ^678.  And 
speaking  of  the  partner,  who  may  be  the  judgment  debtor,  he  re- 
marks, <'  if  he  has  no  right  in  such  a  case  to  maintain  a  bill  to  save 
his  own  interest,  it  furnishes  no  ground,  why  the  court  should  not 
interfere  in  his  favor  through  the  equities  of  the  other  partners." 
That  there  may  not  be  a  case  represented,  where  the  equity  of  such 
a  partner  would  be  so  great  and  so  apparent  as  to  induce  the  court 
for  his  sake  to  interpose  through  the  other  partners,  it  is  not  neces- 
sary to  deny.  But  that  it  ought  to  differ  greatly  from  the  case 
presented  by  this  bill  is  quite  certain. 

Mr.  Justice  Story  does  not  appear  to  impugn  the  case  of  Mood^ 
V.  Payne,  so  far  as  it  denies  the  right  of  the  party  plaintiff  to  inter- 
pose to  prevent  the  sale  as  an  injury  to  his  own  rights.  And  the 
cases  referred  to  by  Mr.  Justice  Story  in  a  note  to  that  section,  as 
the  true  result  of  the  English  decisions,  do  not  appear  to  affirm  it« 
In  the  case  of  Brewster  v.  Hammetj  (4  Conn.  540,)  speaking  of  the 
rights  of  a  separate  creditor  of  a  member  of  an  insolvent  partner- 
ship, Hosmer  C.  J.  says :  "  If  the  creditor  take  the  property,  he 
assumes  a  liability  to  the  equitable  demands  of  the  creditors  of  the 
firm  upon  him ;  and  their  interest  will  be  better  promoted  by  leav- 
ing them  to  the  redress,  to  which  they  have  a  claim,  than  by  placing 
the  fund  in  the  possession  of  their  insolvent  debtors."  The  bill 
does  not  in  this  case  state  that  the  partnership  is  insolvent,  but  it 
states  it  to  be  so  nearly  in  that  condition,  that  it  may  be  quite  as 
safe  to  leave  the  fund  in  the  hands  of  others,  until  the  partnership 
creditors  choose  to  interpose.  In  the  case  of  McDonald  v.  Beacky 
(2  Black.  58,)  the  opinion  says,  <'  it  is  contended,  that  the  separate 
debt  of  one  partner  should  not  be  paid  out  of  the  partnership 
estate,  until  all  the  debts  of  the  firm  are  discharged.  This  doc- 
trine is  correct ;  but  it  does  not  apply  until  the  partners  cease  to 
have  a  legal  right  to  dispose  of  the  property  as  they  please.  It  b 
applicable  only,  when  the  principles  of  equity  are  brought  to  inter- 
fere in  the  distributibn  of  the  partnership  property  among  the  cred- 
itors." This  position  is  quoted  with  approbation  in  the  case  of 
Phillips  V.  Cook,  (24  "Wend.  399.)  In  which  case,  the  opinion, 
after  having  noticed  many  decided  cases,  says :  "  It  follows,  if 
there  be  no  creditors,  no  claim  of  surplus,  or  if  the  partners  be 
insolvent,  even  a  court  of  chancery  wiU  withhold  its  aid."     When, 
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as  in  this  case,  the  creditors  of  the  firm  do  not  appear,  if  the  court 
can  recognize  their  existence  at  all,  it  must  consider  them  as  pre- 
ferring not  to  interpose  their  claims  through  the  present  plaintifl^. 
If  the  officer  were  required  to  answfer,  he  must,  having  no  personal 
knowledge  of  the  facts,  and  representing  the  right  of  others,  deny 
the  allegations  made  in  the  bill.  And  it  would  become  necessary 
to  ascertain,  by  some  mode  of  liquidation  of  the  affiiirs  of  the 
partnership,  that  the  partner  made  respondent  could  have  no  inter- 
est in  the  partnership  fund,  on  a  final  adjustment.  To  make  this 
certain,  the  amount  due  to  and  from  the  partnership  must  be  deter- 
mined, by  a  collection  and  payment  of  its  debts.  And  the  stock 
in  trade,  and  all  other  property,  must  be  converted  into  ready 
money  by  a  sale.  Such  a  liquidation  and  settlement  of  the  whole 
affairs  of  the  partnership  is  not  one  of  the  objects  of  this  bill,  nor 
are  there  the  proper  averments  or  parties  in  this  bill  to  enable  the 
court  to  accomplish  such  a  purpose. 

The  demurrer  of  the  officer  is  sustained,  and  the  bill,  as  to  him, 
is  dismissed  with  costs. 


Supreme  Judicial  Courts  Massachusetts,  December,  1844,  at  Boston. 

Matter  of  Kemp  and  Others. 

Practice  — writ  of  review. 

This  was  a  petition  for  a  review,  and  set  forth  that  there  was  n 
perfect  defence  to  the  action,  and  that  the  defendants  employed 
an  attorney  to  enter  an  appearance  ;  that  the  attorney  subsequently 
informed  the  defendants  that  he  had  examined  the  docket  and  no 
such  action  had  been  entered,  and  by  means  of  this  mistake  judg- 
ment had  been  rendered  and  execution  issued. 

Shaw  C.  J.  Is  there  an  affidavit  by  the  attorney  who  was  em- 
ployed ? 

Edward  G.  Loring.   No,  sir ;  but  it  can  be  done. 

Shaw  C.  J.   It  should  be  annexed,  and  the  petition  should  also 
state  what  the  precise  defence  to  the  suit  was. 
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Selections  from  4  Hiirs  (N.  Y.)  Reports,  continued  from  page  441. 


BILLS   or   EXCHANOB    AND     PROMISSORY. 

NOTES.    (Continued). 

23.  Such  a  guaranty  constitutes  the 
person  making  it  an  inaorser  within  the 
statute  (Sess.  L,  of '32,  p,  489,)  regula- 
ting suits  on  bills  of  exchange  and  pro- 
missory notes.  Per  Walworth ^  chan- 
cellor,    lb, 

24.  And  semble,  independently  of  the 
statute,  the  guarantor  may  be  treated  as 
?k  joint  and  several  maker  of  the  note.  2b, 

25.  Parol  evidence  is  inadmissible  to 
prove  that  a  party  to  a  bill  or  note  —  e.  g. 
an  indorser  or  guarantor  —  intended 
to  contract  a  difierent  obligation  from 
that  imported  by  his  written  engage- 
ment    Per  Walwi/rthf  chancellor,     lb, 

26.  In  an  action  on  a  promissory  note 
brought  by  one  not  entitled  to  be  treated 
as  a  bona  fide  holder,  the  maker  may  de- 
fend on  the  ground  that  the  note  was 
given  in  consideration  of  land  sold  for 
the  purpose  of  defrauding  creditors  ;  and 
this,  though  he  was  himself  a  party  to 
the  fraud,    At7/i5  v.  Clarky  424 

27.  B.  conveyed  certain  lands  to  C. 
for  the  purpose  of  defrauding  creditors, 
and  took  back  a  bond  and  mortgage  for 
a  part  of  the  purchase  money.  The 
bond  and  mortgage  were  afterwards 
cancelled  in  consideration  of  C.'s  giving 
his  note  to  one  W.  for  a  house  and  lot 
which  the  latter  had  contracted  to  sell 
to  B.  Before  the  time  arrived  for  exe- 
cuting this  contract,  B.  obtained  a  dis- 
charge under  the  insolvent  act,  where- 
upon his  assignee  demanded  the  note  of 
W.  who  delivered  it  up  to  him  ;  and,  by 
a  subsequent  arrangement  between  B. 
and  W.,  the  contract  between  them  was 
also  given  up  to  be  cancelled.  Held,  in 
an  action  by  one  deriving  title  to  the 
note  under  the  assignee,  with  full  know- 
ledge of  I  he  circumstances  under  which 
it  had  been  given,  that  C.  was  not  lia- 
able.    lb. 

28.  Where  there  is  enough  on  the 
face  of  a  negotiable  note  or  bill  of  ex- 
change tt  create  a  suspicion  that  it  was 


issued  contrary  to  law,  and  to  pat  the 
party  who  takes  it  upon  inquiry,  be  is 
not  entitled  to  be  considered  a  bcna  fide 
bolder.  Semhle,  Serffotd  v.  Wyckoff, 
president,  <^c.  44*2. 

29.  A  negotable  note  or  bill  of  ex- 
change, though  given  by  a  corporatioa 
having  only  an  incidental  right  of  issu- 
ing such  paper  in  certain  special  cases, 
must  be  presumed  to  have  been  legally 
issued  until  the  contrary  appear.  San- 
He,    lb, 

30.  Where,  in  a  suit  against  the  mak- 
er and  indorsers  of  a  promissory  note, 
one  of  the  defendants  suflfered  judgment 
by  default,  and  the  others  pleaded  the 
general  issue  ;  held,  that  the  plaintiff 
was  not  at  liberty  to  sever  as  to  the  lat- 
ter and  proceed  to  trial  against  one  ool  j. 
Paine  v.  Chase  and  others,  563. 

CASES     OVERRULED,   DOUBTED      OR    EX- 
PLAINED. 

Bank  of  Genessee  v.  Field,  (19 
Wend.  643,)  reconsidered  and  overrul- 
ed.    Miller  v,  McCagg  ^  Munger^  35. 

Bartlett  v.  Crozier  (17  John.  439,) 
commented  on.  Adsit  and  others  ▼. 
Bradt/,  630. 

Carmack  v.  The  Commonwealth,  (5 
Binn.  184,)  commented  on  and  question- 
ed.    ICx  parte  Rccd,  572. 

Caswell  V.  Coare,  (1  Taunt  566,)  ci- 
ted and  explained.  Can/  v.  Gruman,  025. 
Cole  &  Thurman  v.  White,  (26 
Wend.  511,)  reviewed  and  commented 
on.  Per  Walworth,  chancellor.  Han^ 
ford  V.  Artcher,  271. 

Coles  V.  Trustees  of  Williamsburgh, 
(10  Wend.  659,)  adverted  to  and  ex- 
plained.    Sharpy,  Johnson,  92, 

Coamiissioners  of  Canal  Fund  t. 
Kempshall,  (26  Wend.  404,)  comment- 
ed on  and  explained.  Per  Walworth, 
chancellor,  and  Bradtsh,  president.  Child 
and  others  v.  Starr  and  others,  369. 

Commonwealth  v.  Stockton,  (5  Monr. 
192,)  commented  on  and  questioned.  £r- 
parte  Reed,  672. 
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De  Forest  ▼.  Strong,  (8  Coon.  Rep. 
513,)  commented  on  and  explained. 
Jackson^  appellanty  y.  Griswold^  respond-' 
ent,  523. 

Dennistonn  y.  lallie,  (3  Bligh's  Rep 
202,)  commented  on  and  doubted.  Per 
Walworth,  chancellor.  Alston  y.  The 
Mechanics^  Mutual  Ins.  Co.yinthe  dty 
(^  Troy,  329. 

Douglass  y.  Rowland,  (24  Wend. 
35,)  commented  on  and  explained.  Ra- 
pefye  4"  Purify  y.  Prince  6f  Prince,  lift. 
Jackson,  appellant fY.  GrisuHfld,  respond' 
en/,  522. 

Green  y.  Borke,  (23  Wend.  490,) 
commented  on,  and  the  reporter's  ab- 
stract of  it  corrected.  Goodyear  y.  Og^ 
den  4-  Pearl,  104. 

HubbeU  y.  Ames,  (15  Wend.  372,) 
explained,  and  the  reporter's  abstract  of 
it  corrected .  Matter  of  Faulkner  an  ab- 
sconding or  concealed  debtor,  598. 

Johnson  y.  Bridge,  (6  Cowen,  693.) 
Semble,  this  ease  was  oyermled  in  Driggs 
y.  Rockwell,  (II  Wend.  504.)  Miner 
y.  Hoyt,  193,  197. 

Kent  y.  Lowen,  (1  Campb.  177,)  over- 
loled.  Kelchum  y.  Barber  and  others, 
224. 
King  y.  Baldwin,  (17  John.  384,)com- 
mented  on  and  disapproyed.  Herrick^. 
Borst  f  Wamick,  650. 

Magill  y.  Hinsdale,  (6  Conn.  Rep. 
464,)  commented  on  and  disapproyed. 
Per  Walworth^  chancellor.  Townsend 
<md  others  y.  Hubbard  d-  Orcutt,  35L 

Pain  y.  Packard,   (13  John.   174,) 
commented  on  and  disapproyed.    Her- 
rick  y.  Borst  4*  Wamick,  650. 
People  y.  Adsit,  (2  Hill,  619,)  comment- 
ed on.    Adsit  and  others  y.  Brady,  fiZO. 

People  y.  The  Commissioners  &c.  of 
Hudson,  (7  Wend.  474,)  commented  on. 
Aisit  and  others  y.  Brady,  630. 

People  y.  Wright,  (9  Wend.  193,) 
commented  on  and  explained.  Fenton 
▼.  The  People,  126. 

Smith  &  Hoe  y.  Acker,  (23  Wend. 
653,)  reviewed,  explained  and  approyed. 
Per  Bradish^  president,  and  Hopkins, 
senator.  The  same  case  reviewed  and 
ft»rtber  explained  by  Walwor^  chan- 
^or,  and  his  reasons  for  the  vote  there 
given  by  him  stated.  Hanford  y. 
Artcher,  271. 

Smith  V.  Whiting,  (9  Mass.  Rep. 
^i)  commented  on  and  oyerruled.  Bo' 
g^t,  appdlant,  y.  Hertdl  and  others  re- 
spondents, 4QQ, 

VOL.  Vn.  —NO.  X. 


Steele  y.  Whipple,  (21  Wend.  103,) 
commented  on  and  explained.  Ketchum 
y.  Barber  and  others,  224. 

Whitney  y.  Wright,  (15  Wend,  171,) 
commented  on  and  the  reporter's  ab- 
stract of  it  corrected.  Per  Walworth, 
chancellor.  Wheeler  y.  Byerss  and  oth- 
ers, 466. 

Willey  y.  Paulk,  (6  Conn.  Rep.  74,) 
commented  on  and  explained.  Jackson, 
appellant,  y.  Griswold,  respondent,  522. 

Year  Book,  18  E.  4,  fol.  4,  pi.  19, 
commented  on  and  explained.  Curtis 
y.  HMard,  487. 

CHANCERY. 

In  general,  a  defendant  in  chancery 
has  no  means  of  compelling  the  com- 
plainaot  to  produce  papers  to  be  used  as 
primary  evidence  against  himself,  save 
by  filing  a  cross  bill  for  discovery. 
Semble;  per  Cowen,  J.  The  Commer- 
cial Bank  of  Buffalo,  appellants,  v.  The 
Bank  of  the  State  of  New  York  and  an- 
other, respondents,  516. 

2.  Auer  a  paper,  however,  has  been 
produced  and  used  as  evidence  before  an 
examiner,  by  the  complainant,  if  he 
subsequently  withdraw  it  and  reinse  to 
let  the  defendant  or  his  witnesses  inspect 
it,  the  court  will  compel  its  restoration 
to  the  custody  of  the  examiner,  for  the 
purposes  of  the  examination,  on  motion  ; 
and  this,  though  a  copy  of  it  only  was 
marked  as  an  exhibit,  and  not  the  paper 
itself,    lb. 

3.  Exhibits  before  an  examiner  are 
subject  to  the  use  of  both  parties,  for  the 
purpose  of  examining  witnesses  in  re- 
spect to  them.    lb. 

4.  At  law,  the  production  and  proof 
of  a  paper  at  the  trial,  makes  it  evi- 
dence for  both  sides.  Per  Cowen,  J, 
lb. 

5.  So,  semble,  of  u  paper  produced 
and  proved  before  a  master  in  chancery 
on  reference.    Per  Cowen,  J.    lb. 

CONSTITUTIONAL  LAW. 

llie  legislature  can  only  exerdse  such 
powers  as  have  been  delegated  to  it, 
and  when  it  transoends  these  limits,  its 
acts  are  utterly  void.  Per  Branson,  J. 
Taylor  v.  Porter  4*  Ford,  140. 

CONTRACT. 

One  who  enters  upon  land  under  a 
contract  of  purchase,  but  who  after- 
wards fails  to  make  payments  soooiding 
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to  th«  oontraet,  and  dissTows  all  intent 
to  make  them,  is  as  effeotaally  a  wrongr- 
doer  as  if  his  original  entry  had  heen 
without  color  of  right.  Fer  Onben^  /• 
FuUet  T.  Yan  Oeesen,  171. 

2.  In  NoTember,  1838,  a  oontraot 
was  entered  into  between  B.  of  the  one 
part  and  T.  and  D.  of  the  other,  by 
which  B.  affreed  to  accept  and  pay  drafts 
drawn  by  T.  to  an  amount  not  exceed- 
ing $10,000;  in  consideration  whereof, 
T.  and  D.  agreed  to  deliver  to  B.  dOOO 
barrels  of  floor  by  the  15th  of  June, 
1839,  to  be  sold  for  the  payment  of  the 
drafts,  and  if  the  sum  received  from 
sales  of  the  floor  fell  short  of  what  was 
suflleient  to  meet  the  drafts,  ^c.,  T. 
and  D.  were  to  pay  the  defidener. 
Hdd^  that  drafts  drawn  by  T.  andoMde 
payable  after  the  15th  of  June,  1839, 
were  not  within  the  contract.  Bm^  4* 
Boyd  ▼.  Townsend  and  othen,  183. 

3.  Quere^  whether  the  contract  em- 
braced any  drafts  save  such  as  were 
drawn  payable  <U  fight,    lb. 

4.  It  is  a  general  rule  that  oomts 
win  not  aid  either  party  in  enforcing  an 
illegal  eMcuUtrtf  oontraot ;  nor,  if  eaecu* 
tedf  win  they  aid  either  party  in  setting 
it  aside,  or  in  recovering  back  what  haa 
passed  under  it.    NelHs  v.  Oark,  434. 

CORPORATIOM. 

One  claiming  title  to  real  estate  in 
virtue  of  a  sale  made  to  him  by  a  mu- 
lid  asi 


nicipal  corporation  for  an  unpaii 
ment  of  the  expense  of  opening  a  street, 
most,  in  ejectment  by  the  former  owner, 
assume  the  omu  of  proving  that  the  cor- 
poration has  complied  with  all  the  re- 
quisites of  its  charter  both  in  respect  to 
laying  out  the  street  and  making  the 
assessment.    Sharpy.  Johnson,  93. 

3.  If,  by  the  charter,  the  corpora- 
tion was  not  authorised  to  lay  out  Uie 
street  and  proeeed  to  the  assessment  ex- 
cept upon  *'  application  in  writing  of  a 
majority  of  the  persons  **  liable  to  be 
assessed  therefor,  and  the  purchaser  do 
not  show  that  those  who  signed  the  pe- 
tition constituted  a  majority ,  &o.,  he 
will  fail  in  making  title.    /6. 

3.  So,  if  it  be  not  shown  that  thoee 
who  signed  the  application  were  persons 
UahU  to  be  assessed  for  the  street.  Bern- 
ble.    2b. 

4.  Where  the  expense  of  laying  out 
a  street  is  required  to  be  assessed 
*'  mtumgihs  owmers  4*^.,  of  the  several 


houses  and  lots  intended  to  be  benefit- 
ed,*' each  owner  must  be  assessed  by 
himself,  and  in  reference  to  his  pertie- 
ular  property.    lb, 

6.  If  power  be  given  to  a  niinicipal 
corporation  to  impose  an  improTemeBt 
tax  upon  the  lands  of  persona  intended 
to  be  benefited,  and  to  sell  ike 
case  of  non-payment,  the 
should  describe  the  lands  so  that  they 
can  be  identified,  or  the  sale  will  be 
void.    Per  Bronsen^  J.    lb. 

CRIMINAL  LAW. 

A  representation,  though  fsdse,  is  not 
within  the  statute  against  obtaining  pro- 
perty, 9it.  by  fiUse  preleoees,  unless  cal- 
culated to  mislead  persons  of  ordinmy 
prudence  and  coMtian.  The  People  v. 
WUHams,^. 

3.  Aocordiogly ,  where  an  indietaieRt 
charged  the  defendant  with  obtaudng 
V.'s  signature  to  a  deed  of  lands,  by 
falsely  pretending  that  C,  who  heM  a 
bond  and  mortgage  against  V.,  wae 
about  to  sue  him  on  the  bond,  foredose 
the  mortgage,  ^e.,  and  that  G.  had  so 
told  the  defendant :  Held,  that  the  pre- 
tences set  forth  were  not  sufficient  t» 
warrant  a  conviction.    B. 

3.  To  sustain  a  eriHinal  proseeatiott 
for  obtaining  the  signature  of  one  to  s 
mortgage  by  false  pretences,  tke  mere 
fact  of  the  instrument  having  been  sign- 
ed is  not  enough  ;  a  delivery  must  alee 
be  shown.  Per  TMson,  Oi.  J.  fh^ 
tony.  "Hie People,  Id§. 

4.  If  the  indietmeat,  in  sneh  eaae^ 
pursue  the  words  of  the  statute  bj 
charging  that  the  defendant  unlawfully 
^c.  obUaned  the  signature,  it  will  be 
sufficient,  though  it  do  not  am  a  de- 
livery in  terms.    lb. 

5.  The  indictment  need  not  deeeii!^ 
the  premises  covered  by  the  mortgage, 
lb. 

BIKD. 

A  deed  executed  by  a  master  under  a 
decree  of  foreclosure  in  chancery,  i 
es  the  titie  to  the  purchaser  at  the  i 
ment  of  delivery,  though  the  report  erf' 
sale  be  not  made  and  oonfirmed  until 
sometifne  afterward.  Fuller  v.  Yarn 
Creesen,  171. 

3.  Even  if  it  were  otherwise,  tlie 
subsequent  confirmation  of  the  sale 
would  relate  beck  to  the  delirery  of  the 
deed,  and  thus  give  it  eSett  mm  tbaa 
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ttine  as  ftgainst  an  intrader  into  the 
preniisra.    Per  Cowen^  J,    lb, 

3.  A  sealed  inatrament,  when  exe- 
ented  by  one  acting  as  attorney,  mast  be 
executed  in  the  name  of  the  principal, 
and  pnrpoTt  to  be  sealed  with  his  seal. 
Tbumsend  and  others  ▼.  Hubbard  and 
Omtff,  361. 

4.  Acoordmglj,  where  a  ooTenant 
for  the  sitle  and  parohase  of  lands  was 
svbseribed  only  with  the  names  of  B., 
H.  and  0.,  and  oommenced  thas  :  **  Ar- 
tidee,  ^o.  made  ftc.  between  T.  &c. 
fy  B.  their  attorney ,  of  the  first  part, 
and  H.  and  O.  of  the  second  part,  wit- 
nesseth;"  and  the  concluding  clanse 
was  thus:  '*In  witness  thereof  the 
said  B.,  as  attorney  of  the  parties  of  the 
first  jmrty'miii  the  said  parties  of  the  se- 
cond part,  hare  hereunto  set  their  hands 
and  seals,"  &c. :  Held,  that  the  coven- 
ant did  not  purport  to  have  been  execu- 
ted by  T.  &c,  and  that  they  could  not 
maintain  an  action  upon  it.    lb, 

6.  Less  strictness  is  required  where 
the  instrument  is  not  under  seal ;  it  be- 
ing sufficient,  in  such  case,  if  the  intent 
to  bind  the  principal  appear  in  any  part 
of  the  instrument.  Per  Watworth^  dian" 
ceUor,    lb. 

6.  No  particular  form  of  words  is 
neeessary  to  be  observed  by  the  attor- 
ney, eren  in  executing  a  sealed  instru- 
ment, protided  the  words  used  import 
the  T^uisite  facts.  Per  Walworth^ 
ekoftceaor.    lb. 

7.  Though  a  deed  be  executed  by  an 
attorney  for  several  (Hrincipals,  it  is  not  ne- 
eessary to  affix  a  separate  seal  for  each, 
provided  it  appear  that  the  seal  affixed 
was  intended  to  be  adopted  as  the  seal 
of  all.  Semble;  Per  Wahoorth,  chan- 
cellor,   lb. 

sjiomNT. 

In  ejectment,  if  possession  by  the  de- 
fendant at  the  time  of  the  commence- 
ment of  the  suit  be  shown,  the  presump- 
tion will  be,  in  the  absence  of  evidence 
to  the  contrary,  that  he  entered  and 
held  in  hostility  to  the  plaintiff,  and  not 
in  subordination  to  his  right.  Sharp  and 
others  V.  Ingraham,  116. 

9.  Accordingly,  in  order  to  put  the 
plaintiff  to  proof  of  an  ouster,  in  such 
ease,  the  defendant  must  show  affirma- 
tively that  either  he,  or  one  under  whom 
he  claims,  is  a  joint-tenant  or  tenant  in 
•ommon  with  the  plaintiff.    3. 


3.  The  rule  is  the  same,  though  th^ 
plaintiff  claim  only  an  undivided  interest 
m  the  premises  in  question,     lb. 

4.  Where  the  plaintiff  showed  title 
to  an  undivided  hiterest  in  a  lot  of  land, 
and  it  appeared  that  the  defendant  en- 
tered into  possession  under  oneC,  who 
for  several  years  had  exercised  acts  of 
ownership  over  the  lot  by  leasing  the 
same,  but  no  evidence  was  given  of  any 
privity  of  estate  or  title  between  C.  and 
the  plaintiff;  held,  that  the  latter  was 
entitled  to  recover,  without  proving  an 
ouster,    lb. 

5.  In  ejectment,  mere  evidence  of  a 
fmner  recovery  against  the  plaintiff's 
tenant,  and  of  tira  defendant's  entry 
under  it  shortly  previous  to  the  com- 
mencement of  the  present  action,  will 
n  ot  rebut  the  presumption  of  title  aris- 
ing from  a  prior  uninterrupted  posses- 
sion by  the  plaintiff,  unless  it  appear  that 
he  had  knowledge  of  the  proceedings 
against  the  tenant  and  an  opportunity 
to  defend.  Semble.  Wheeler  y.  Byerss 
and  others,  466. 

6.  Where  the  defendant  insisted  at 
the  trial  that  such  former  recovery  was 
conclusive  so  as  absolutely  to  bar  the 
plaintiff,  and  the  circuit  iudge  ruled 
the  contrary ;  hdd  that,  under  a  general 
exception  to  the  decision,  the  defendant 
could  not  raise  the  question  whether  the 
evidence  was  sufficient  to  overcome  the 
presumption  arising  (rom  the  plaintiff's 
prior  possession.    lb. 

BKROR. 

In  genera],  objections  not  made  at  the 
trial  cannot  be  urged  on  a  writ  of  error. 
Per  Walworth,  chancellor,  and  Hopkins^ 
senatot.    Hanford  v.  Artcher,  271. 

8.  Quere,  if  this  be  so  as  to  objec- 
tions which  could  not  have  been  obviated 
at  the  trial,  had  they  been  raised.  Per 
Walworth,  ehancdhr.    lb, 

3.  A  judgment  will  not  be  reversed 
on  error,  merely  because  the  judge  who 
pronounced  it  gave  an  erroneous  or  in- 
sufficient reason  therefor.  Per  Wal- 
toorth,  chancellor,    lb. 

xyiDCNck. 
The  memorandum  of  a  deceased  tel- 
ler of  a  bank  made  in  the  usual  course 
of  his  employment,  is  competent  evi- 
dence in  proving  a  demand  by  him  on 
the  maker  of  a  note,  and  notice  to  the 
indoreers ;  and  this,  whether  he  attended 
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to  the  basiness  on  the  retainer  of  a  notary, 
or  as  part  of  hie  duty  to  the  bank.  Shd- 
don,  erV  4'c.  v.  Benham,  impVd^c,  133. 
3.  Where  the  memorandam  is  ab- 
breviated or  elliptical  so  as  not  to  be  in- 
telligible without  explanation,  an  expert 
may  be  called  to  prove  what  the  words 
mean.    2b. 

3.  So  where  an  instrument  is  writ- 
ten in  a  foreign  language,  a  translator 
may  be  called,    lb, 

4.  If  the  difficulty  arise  from  the  ob- 
scurity of  the  writing  itself,  one  skilled 
in  deciphering  may  be  called.  Semble; 
note  (b.)    lb. 

6.  Where  the  dispute  is  simply  upon 
what  the  words  of  an  instrument  really 
are,  the  question  is  not  for  the  court, 
but  belongs  to  the  jury.  Semble;  $ee 
note  (b.)    lb. 

6.  In  an  action  on  a  written  promise 
to  pay  and  discharffe  certain  notes,  de- 
scribing them  by  their  dates,  amounts, 
&e.  and  as  having  been  given  by  one  F. 
to  the  plaintiffs ;  held,  that  the  posses- 
sion and  production  of  the  promise  by  the 
plaintifl^  was  presumptive  evidence  of 
Its  having  been  made  to  them,  though 
DO  promisee  was  named  in  it.  Forman 
and  Evans  v.  Slebbins  and  Bush,  181. 

7.  Held  further,  that  as  the  notes 
produced  by  the  plaintiff  on  the  trial 
corresponded  with  those  described  in  the 
promise,  their  identity  should  be  pre- 
sumed, in  the  absence  of  evidence  to  the 
contrary,  and  that  the  plaintifb  need 
not  even  prove  their  execution,    lb. 

8.  Evidence  of  a  parol  agreement  is 
in  general  inadmissible  to  qualifj^  a  seal- 
ed instrument,  or  to  show  a  defeasance 
different  from  that  which  the  instrument 
itself  expresses.  Per  Cowen,  J.  Nel- 
son V.  Sharp,  584. 

9.  The  practice  in  the  state  of  New 
York  of  receiving  parol  evidence  that  an 
absolute  deed  was  intended  as  a  mort- 
gage ought  not  to  be  extended.  Per 
Coioen,  /.  lb. 

FRAUDULENT    SALE    OF   CHATTELS. 

The  question  being  whether  the 
plaintiff^s  title  to  goods  in  dispute,  which 
he  claimed  by  virtue  of  an  absolute  sale, 
was  fraudulent  as  against  the  vendor's 
creditors  under  2  R.  S.  136,  §  5,  it  ap- 
pearing that  no  change  of  possession  had 
taken  place,  the  circuit  judge  told  the 
jury  to  inquire  if  any  good  reason  had 
shown^  which  they  could  approve^ 


why  the  possession  had  not  been  changed 
4'C.;  whereupona  verdict  was  rendered 
in  favor  of  the  defendant:  Held,  that 
the  charge  was  erroneous  as  tending  to 
mislead  the  jury  from  the  true  point  of 
inquiry,  vis.  the  bona  fides  of  the  trans- 
action ;  and  this,  though  the  cireoit 
judge,  in  a  previous  part  of  his  charge, 
had  read  the  statute  to  the  jury,  tellmg 
them  that  the  question  of  fraudfileat  in- 
tent was  one  of  fact  for  their  dedsioiL 
HanfordY.  Artcher,  271. 

3.  WaluHfrth,  chancellor,  dissented, 
holding  that  the  party  claiming  under  an 
absolute  sale  must,  in  addition  to  other 
proof  of  the  bona  fides  of  the  transaction 
furnish  a  satisfactory  excuse  to  the  court 
and  jury  for  the  want  of  a  change  of 
possession ;  and  that  the  charge  in  this 
respect  was  therefore  proper.     Ih. 

3.  The  circuit  judge  should  have  toU 
the  jury  to  inquire  whether  it  had  been 
shown  on  the  part  of  the  plaintiff*,  that 
the  sale  was  made  in  good/aith^  aad 
unthout  any  intent  to  c^raud  creiiiors 
or  subsequent  purchasers.  Per  BradiA^ 
president.    lb. 

4.  Walworth,  chancellor,  was  of  opin- 
ion that,  upon  the  whole  charge  taken 
together,  the  question  of  fraud  or  no 
fraud  was  fairiy  submitted  to  the  jury. 
lb. 

5.  The  statute  has  not  undertaken  to 
define  what  shall  be  sufficient  to  prove 
ffood  faith  or  an  absence  of  intent  to  de- 
fraud ;  but  has  left  this  to  be  determin- 
ed by  the  jury,  under  the  direction  of  the 
court,  from  such  competent  and  relevant 
testimony  as  is  preeented  to  them  ac- 
cording to  the  ordinary  and  established 
rules  of  evidence.  Per  Bradish,  presi- 
dent,   lb. 

6.  The  power  of  the  court  to  decide 
as  to  the  competency  and  relevancy  of  the 
evidence  offered  in  such  case,  has  not 
been  impaired  by  the  statute.  I*€r 
Bradish,  president,     lb. 

7.  The  court,  hpwever,  must  decide 
in  view  of  the  proper  issue ;  i.  e.  with 
reference  to  the  tendency  of  the  evidence 
to  show  good  (aith  and  an  absence  of 
fraudulent  intont,  and  not  with  reference 
to  the  mere  question  whether  delivery 
was  practicable  Per  Hopkins,  senator  ; 
Bradush,  president^  concurring.    J&. 

8.  Proof  of  a  valuable  consideratioci 
or  an  honest  debt  is  eesential  to  show 
good  faith ;  and  if  such  proof  be  not 
given,  the  court  may  refuse  to  put  the 
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case  to  the  jary,  or  may  set  aside  the 
Terdict  where  one  has  been  given  affirm- 
ing the  validity  of  the  transaction.  P«r 
HopkinSj  senator,    lb. 

9.  The  proof  of  consideration  mnst  go 
beyond  a  mere  paper  acknowledgment 
of  it,  BQch  as  would  be  binding  between 
the  parties.     Per  Hopkins,  senator,    lb. 

10.  Over  and  above  evidence  of  con- 
sideration or  an  honest  debt,  the  statute 
contemplates  Something  farther;  i.  e. 
proof  of  circumstances  showing  absence 
of  an  intent  to  defraud  creditors,  &c. 
Per  Hopkins,  senator,    lb. 

11.  For  this  purpose,  facts  tending  to 
characterise  the  transaction  as  having 
occurred  in  the  ordinary  course  of  fair 
dealing,  are  relevant ;  e.  g.  circumstances 
of  pubUoity  accompanying  and  following 
it,  &c.     Per  Hopkins,  senator,    lb. 

12.  So,  as  to  facts  tending  to  show 
that  the  party  leaving  the  possession 
unchanged  was  actuat^  by  motives  of 
hnnanity ;  e.  g.  a  laudable  desire  to 
contribute  to  the  comfortable  support  of 
a  near  relative  or  friend,  or  to  aid  him,  in 
a  lawful  business,  &c.  Per  Hopkins  sen-- 
Sitor ;  Wahoorth,  chanceUor,  eonxitu    lb. 

13.  Proof  that  a  sale  or  mortgage  of 
^attels  is  founded  on  a  sufficient  con- 
sideration, will  not  of  itself  rebut  the 
presumption  of  fraud  arising  from  the 
want  of  a  change  of  possession ;  and  un- 
less more  be  proved,  the  judge  is  not  re- 
quired to  submit  the  cause  to  the  jury. 
Per  Walworth,  chancellor,    lb. 

14.  Evidence  which  will  be  sufficient 
to  show  ffood  faith  and  an  absence  of  in- 
tent to  defraud,  will  also  conclusively 
rebut  the  presumption  of  fraud  which 
the  statute  raises  from  non-delivery  of 
possession ;  and  therefore  no  additional 
eridence  is  necessary  to  account  for 
such  non-delivery.  Per  Bradish,  pres* 
ident,  and  Hopkins,  Senator,    lb. 

15.  A  full  and  free  power  of  disposal 
of  chattels  is,  in  general,  an  essential 
uid  inherent^incident  of  ownership ;  and 
&  vendee  or  assignee  has  the  same  right 
to  leave  them  in  the  possession  of  the 
▼sudor,  provided  there  be  no  want  of 
good  faith  and  no  intent  to  defraud  cred- 
^rs,  ke.,  that  he  would  have  to  take 
^em  into  his  own  possession  or  to  leave 
^em  with  a  third  person.  Per  Brad- 
^^  president,    lb. 

16.  History  of  the  law  relating  to  con- 
veyances of  chattels  made  to  defraud 
creditors,  &c. ;  and  various  English  and 


American  oases  on  that  subject  com- 
mented on.  Per  Bradish,  president,  lb. 
17.  For  the  purpose  of^ rebutting  the 
presumption  which  the  statute  raises 
from  the  want  of  a  change  of  possession, 
it  is  not  proper  to  ask  the  vendor,  in 
general  terms,  whether,  so  far  as  he  is 
concerned,  there  was  any  actual  fraud  * 
tit  /Ae  whole  transaction.  Per  Hopkins, 
senator,  and  Walworth,  chancellor,    lb. 

GUARANTY. 

A  written  guaranty  is  to  be  construed 
by  the  same  rules  and  may  be  explain- 
ed by  the  same  evidence  as  other  con- 
tracts. Per  Cowen,  J.  Walrath  v. 
Thompson,  200. 

S.  Where  the  guaranty  was  in  the 
form  of  a  letter  from  the  defendant  to 
the  plaintiff,  thus  :  *'  As  there  was  no 
time  set  for  the  payment  of  your  account, 
and  Mr.  J.  thought  it  would  be  an  ac- 
commodation to  him  to  have  you  wait 
until,  &c. :  if  that  will  answer  your  pur- 
pose, I  wiU  be  surety  for  the  payment," 
&c. :  Held,  that  the  words  your  account 
were  ambiguous,  and  that  parol  evi- 
dence was  Omissible  for  the  purpose  of 
applying  them  to  an  account  of  J.  not 
existing  when  the  letter  was  written, 
but  contracted  afterwards  on  the  faith  of 
it.    lb. 

3.  Had  the  guaranty  related  to  a  pre- 
cedent account  of  J.  with  the  plaintiff, 
it  would  have  been  within  the  statute  of 
frauds,  and  void  for  not  expressing  a 
consideration.    Per  Cowen,  J.    lb. 

4.  Independently  of  oral  explanation, 
the  words  of  a  guaranty  must  be  con- 
strued most  strongly  against  the  guar- 
antor.   Per  Qnoen,  J.    lb. 


Where  the  plaintiff  renlies  to  a  plea 
of  infancy  that  the  defendant  ratified  the 
several  promises,  &c.  after  attaining  to 
the  age  of  SI  years,  and  the  defendant 
rejoins,  taking  issue  upon  the  allegation, 
the  plaintiff  is  prima  facie  entitled  to  re- 
cover upon  proof  of  a  new  promise, 
without  showmg  that  the  defendant  was 
of  age  at  the  time  of  making  it.  Bige- 
low  and  others  v.  Qrannis,  206. 

WJUNCTIOW. 

In  genera],  courts  of  law  will  not 
lend  their  aid  in  enforcing  injunctions 
from  chancery ;  nor  will  they  ordinarily 
take  any  notice  of  such  writs,  in  the 
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conne  of  proceedings  at  law.  Per  NeU 
son,  Ch,J.  KelfydfMarq/T,  Qnoing^ 
360. 

2.  This  court  will  not  interfere  by 
mandamus  to  compel  a  ministerial  ofiv- 
cer  to  dkobey{an  injunction,  unless  it  ap- 

5 ear  to  be  plainly  void  for  want  of  juris- 
iction.    Ex  parte  Fleming  and  another, 
681. 

3.  Accordingly,  where  a  judge,  act- 
ing under  the  non-imprisonment  act, 
(Ses$.  Laws  of  '31,  p,  396,  (^  3  et  seq,,) 
made  out  a  warrant  to  commit  the  de- 
fendant pursuant  to  the  9th  section,  but 
being  afterwards  served  with  an  injunc- 
tion from  the  district  court  of  the  United 
States  restraining  further  proceedings 
in  the  matter,  refused  to  deliver  the 
warrant  to  be  executed ;  held,  that  this 
court  would  not  compel  the  delivery  by 
mandamus,  no  want  o(  jurisdiction  in 
respect  to  the  injunction  ^>pearing.    Jb^ 

4.  The  court  will  not  inquire,  in  such 
case,  whether  the  injunction  was  issued 
improvidently.    lb. 

5.  Semble,  that  an  injunction  to  re- 
strain the  execution  of  a  aentenoe  for 
erime  may  be  treated  as  a  nullity.  Per 
Cowen,  J.    U^ 

INSURANCE. 

A  provision  in  a  life-policy  that  it  is 
to  be  deemed  void  in  case  the  assured 
shall  **  die  by  his  own  hand,^^  imports  a 
death  by  suicide;  i.  e.  an  act  of  criminal 
self  destruction.  Breasted  and  others, 
admWs  4-c.  v.  The  Farmers*  Loan  and 
Trust  Co.,  73. 

2.  Accordingly,  in  an  action  on  such 
policy  the  underwriters  will  be  liable, 
though  it  appear  that  the  assured  drown^ 
ed  himself,  provided  the  act  was  done  in 
a  fit  of  insanity,    lb. 

3.  in  an  action  by  the  assignee  of  a 
policy  of  insurance,  brought  in  the  name 
of  the  insured,  quere.  whether  an  alle- 
gation of  notice  of  loss,  &c.,  signed  by 
the  plaintiff,  will  be  supported  by  proi^ 
of  notice,  &c.  signed  by  the  assignee. 
Mann  v.  The  Herkimer  Co.  Ins.  Co. 
187. 

4.  At  common  law,  the  asngnee  of  a 
policy  of  insurance  cannot  sue  upon  it  in 
hi^  own  name.    lb. 

5.  Where,  however,  the  charter  of  an 
insurance  company  provided  that,  in 
ease  of  an  alienation  l>f  the  property  in- 
sured by  sale  or  otherwise,  the  policy 
should  be  V;oid,  but  that  the  grantee  or 


alienee,  having  the  policy  aangned  to 
him,  might  have  the  same  ratified  and 
eonfirm^  for  his  use,  by  the  eonseat  of 
the  company,  within  thirty  days  next 
after  such  alienation;  and  that  this 
should  entitle  him  to  all  the  rights  and 
privileges  of  the  party  originally  insur- 
ed :  J&d,  that  a  ratification  and  confir- 
mation pursuant  to  the  charter,  gave  the 
assignee  the  right  to  sue  upon  t^  policy 
in  his  own  name ;  and  that  no  actioB 
would  lie  in  the  name  of  the  assignor.  Ib^ 

6.  Whether,  under  such  a  charter,  a 
ratification  and  confirmation  by  the  cooh 
pany  after  the  thirty  days  Irom  the  time 
of  alienation,  will  render  the  policy 
valid,  juere.    B. 

7.  Where  the  insured,  on  applying 
ibr  insurance  upon  a  building  agaiott 
fire,  promised  the  underwriters  verbslly 
that  if  they  accepted  the  risk  he  wosld 
disoontinue  the  use  of  a  fire-plaoe  in  the 
basement,  and  use  a  stove  instead  there- 
of; but,  after  obtaining  the  poiiqrt 
omitted  to  perfi>rm  his  promise,  in  con- 
sequence of  which  the  building  was 
burned :  Held,  no  defence  to  an  action 
on  the  policy.  Alston  v.  The  Medmit- 
ics  Mutual  ins.  Co.  in  the  dty  of  Thnr, 
399. 

8.  The  term  represmtofum,  when  used 
in  relerence  to  insnianoe  contracts,  ina- 
ports  an  affirmation  on  the  part  of  the 
insured  of  some  past  or  existing  fact, 
material  to  the  risk;  not  a  statement  as 
to  matters  resting  merely  in  intentian  or 
eaBpectation.  Per  Wakoorth,  chaac^lar. 
lb. 

9.  A  representation  in  the  nature  of 
a  promise  or  stipulation  for  futore  eon* 
duct  on  the  part  of  the  insured,  mnst,  in 
general,  be  maerted  in  the  p<^y,  or  the 
underwriters  cannot  avail  themselves  of 
it^  Per  Walworth,  chancellor,  and 
Bockee,  senator,    lb. 

10.  JParol  evidence  of  what  passed  be- 
tween the  insured  and  underwriters  si 
and  previous  to  the  delivery  of  the  poli- 
cy, is  not  admissiU,e  for  the  purpose  of 
adding  to  or  varying  its  terms.  Per 
Waboorih,  chancellor,  and  Bodtee,  weim 
tar.    lb. 

11.  The  general  nature  and  efieel  of 
%  misrepresentation,  properly  so  called, 
adverted  to  and  considered .    Per  Wei* 
worth,  chancellor.    lb. 

JUDOUENTS  AND  EXlCnTIOIfS. 

Where  a  sheriff  seiies  goods  owned 
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E  W  two  persons  as  tenants  in  common, 
^  upon  9ifi.fa»  against  one  of  them,  and 
I  afterwiurds  tlie  latter  purchases  the  share 
i  of  his  co-tenant,  the  sheriff  may  adver- 
tise and  sell  the  entire  interest  or  pro- 
I  perty  in  the  goods,  without  making  a 
t  new  levy.  Birdseyt  ▼.  Ray,  168. 
I  2.  Persona]  property  transferred  by  a 

defendant  in  9^)1. /(l  before  actual  lery, 
I      though  after  the  writ  issued ,  is  not  liable 
to  seizure  under  the  writ,  provided  the 
t      transferee  be  a  bona  fii»  purchaser  for  a 

I  valuable  oenmderation,  and  took    the 

II  property  without  notice  of  the  writ.  Ih^ 
I.  3.  A  mortgagee,  though  for  a  pre-ex- 
t       isting  debt,  is  a  purchaser  fro  UnUo 

within  the  above  rule.    iA. 

4.  A  man's  dwelling-house  is    his 
castle,  not  for  his  own  personal  protec- 
tion merely,  but  also  for  the  protection 
I       of  his  family  and  property  therein.    Per 
t       Wdmrthj  chancellor,     Curtis  v.  Hub^ 
,       bard,  437. 

6.  A  defendant  in  an  execution,  by 
dosing  the  outer  doors  of  his  dwelling* 
house  against  the  sheriff,  may  prevent 
the  latter  from  entering  to  tusJce  a  levy 
on  his  goods.    Per   Walworth,  chancel^ 
lor.    ll 
6.  As  a  general  rule,  no  one  can  ao- 
I        qoire,  by  his  own  illegal  act,  a  right  to 
1       Ae  custody  of  another's  person  or  pro- 
perty.   Per  Waltoorth,  chancellor,    lb. 
I        ^    7.  The  outer  door  of  a   dwellin|r. 
I       house  being  latched  merely,  the  sheriff 
f       entered  it  contrary  to  the  known  will  of 
the  owner,  and  levied  upon  his  goods 
therein  by  virtue  of  a  Jl./tf. :  Held,  ille- 
gal, though  the  owner  was  not  in  the 
bouse  at  the  time ;  and  that  the  levy 
gave  the  sheriff  no  right  to  remove  the 
goods.     Jb. 

8.  Held,  further,  that  even  a  ^est  in 
the  house  might  lawfally  resist  the 
stiff's  attempt  to  remove  goods  thus 
seised,  using  no  more  force  than  was  ne- 
wssary.    iS. 

9.  Where  a  defendant  moved  to  set 
aside  a  judgment  entered  up  on  bond 
*od  warrant  of  attorney,  on  Ae  ground 
^t  the  latter  were  given  in  considera- 
tion of  a  promise  by  the  plaintiff  to  make 
certain  advances  of  money  thereafter, 
which  he  had  wholly  failed  to  do  :  Md, 
that  the  promise  being  a  sufficient  con- 
nderation  to  uphold  Uie  iudgment,  the 
defendant's  remedy  was  by  action  for  a 
oteach  of  it,  and  the  motion  was  there- 
"ne  denied.    NeUon  v.  Sharp,  684. 


10.  Even  had  the  arrangeuent  as  to 
the  advance  of  money  been  in  the  nature 
of  a  defeasance,  yet,  resting  in  parol 
merely,  it  could  not  have  been  set  up  as 
a  ground  for  interfering  with  the  judg- 
ment.   Per  Cotoen,  J.    lb. 

LIMITATIONS,  STATUTE  OP. 

Though  the  general  statute  of  limita- 
tions does  not  in  terms  apply  to  a  bill  in 
equity,  even  when  concurrent  with  the 
remedv  at  law ;  yet  the'  court  of  chan- 
cery always  allows  it  to  be  pleaded  in 
such  cases.  Per  Cowen,  J.  The  Peo^ 
plesmrd.  4^.  v.  Evertst,  late  sheriff, 
Jfc,  71. 

H0RTOA6B   OT    CHATTELS. 

8emble,  that  the  interest  of  a  mortga- 
gor in  personal  property  may  be  lawlul- 
Jy  seized  and  sold  on  a  ^.  fa,  against 
him,  subject  to  the  claim  of  the  mort- 
gagee, at  any  time  before  the  latter  has 
exercised  his  right  of  reducing  the  pro- 
perty to  possession.  Per  Waltoorth, 
chancellor.    Hanford  v.  Artcher  271. 

S.  At  all  events,  replevin  in  the  cepit 
will  not  lie  by  the  mortgagee  against 
the  sheriff  for  the  mere  act  of  laying 
under  such  dreumstanoes.  Semble.  Per 
Walworth,  chancdlor,     lb. 

3.  Quere,  however,  whether  the  ae« 
tion  will  qot  lie,  where  the  sheriff  levies 
upon  the  whole  interest  in  the  property. 
Per  Hopkins,  senator,    lb. 

MORTGAGE  OF  LAUDS. 

A  decree  of  foreclosure  is  inoperative 
by  way  of  estoppel  upon  one  not  made 
a  party  to  the  suit,  and  who  entered  into 
possession  of  the  mortgaged  premises  be- 
fore the  suit  was  commenced ;  nor  can 
he  be  turned  out  of  possession  by  an  ex- 
ecution on  the  decree*  Fuller  v.  Van 
Geesen,  171. 

3.  In  ejectment,  however,  by  a  pur- 
chaser under  the -decree,  against  one  not 
a  party,  the  former  may  use  the  record 
of  the  foreclosure  suit  by  way  of  de- 
raigninff  title.    lb. 

3.  The  decree  cannot  be  invalidated  or 
questioned,  in  such  case,  on  the  ground 
of  mere  error  or  irregularity,    lb, 

4.  Where  the  charter  of  a  corpora- 
tion gave  the  company  power  to  lake 
mortgages,  and  then  provided  that  all 
sales  in  virtue  of  them  should  be  made 
in  the  county  where  the  property  was 
situated ;  hM,  that  a  decree  of  fore- 
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cloeare,  though  descrihiDc  the  property 
as  being  in  the  county  of  0«,  and  direct- 
ing a  sale  there,  whereas  it  was  situated 
in  the  county  of  M.,  was  not  impeacha- 
ble on  this  ground  collaterally ;  and 
that,  upon  a  sde  made  in  pursuance  of 
it,  the  purchaser  acquired  a  good  title. 
lb. 

6.  The  clause  in  the  charter  may  be 
satisfied  by  confining  it  to  a  summary 
foreclosure  at  law  ;  at  all  events,  even 
if  ajfplicable  to  a  foreclosure  in  chance- 
ry. It  is  but  directory  as  to  that  court, 
and  an  error  in  respect  to  it  can  only  be 
corrected  on  appeal.  Per  QMm^  /. 
lb. 

PARTNERSHIP. 

An  accommodation  indorsement  made 
by  one  member  of  a  mercantile  firm 
without  the  assent,  either  express  or  im- 
plied, of  his  copartners,  cannot  be  en- 
forced against  the  latter,  except  in  favor 
of  a  b(ma  fide  holder  without  notice. 
Per  Nelson,  Ch.  J,  Austin  and  others 
▼.  Vandermark,  impTd.,  4*c»»  269. 

2.  N.  gave  L.  a  business  note,  in- 
dorsed by  M.,  which  was  transferred  to 
A.  AAer  the  note  fell  due,  M. ,  being  in- 
debted to  N.,  made  another  note  for 
the  same  amount,  payable  to  the  order 
of  and  indorsed  by  the  latter  together 
with  y.  Si,  Co.,  and  sent  it  to  A.  as  a 
substitute  for  the  first  note,  which  be 
desired  should  be  returned  to  him. 
Held,  that  though  the  firm  name  of  V.  & 
Co.  was  used  for  M.'s  accommodation, 
the  circumstances  were  not  sufiibient  to 
charge  A.  with  knowledge  of  the  fact; 
and  that  he  was  therefore  entitled  to  a 
verdict  against  all  the  membetB  of  the 
firm,  though  the  indoiMDient  was  made 
by  one,  without  the  knowledge  or  con- 
sent of  the  others,    lb. 

PRACTICE   AT  TBI  TRIAL. 

If  a  witness  who  has  been  duly  sub- 
poenaed, either  neglect  to  attend,  or  leave 
court  after  the  trial  has  commenced,  it  is 
in  the  discretion  of  the  judge  whether 
he  will  suspend  the  trial  until  the  wit- 
ness can  be  brought  in.  Rapd^  4*  ^^^ 
dy  V.  Prince  4"  Prince,  119. 

2.  The  rule  that  a  plaintiff  who  proves 
all  that  is  laid  in  his  declaration  ought 
liot  to  be  nonsuited  even  though  he  fail 
to  make  out  a  cause  of  action,  applies 
only  to  cases  where  the  declaration  is  so 
defective  that  a  verdict  for  the  plaintiff 


on  any  part  of  it  could  not  be  sustainad. 
Semble.  Boyd  ^  Boyd  v.  Toumsendasd 
others,  183. 

3.  Where  issue  was  taken  upon  a 
declaration  alleging  matters  sufficient  to 
make  out  a  right  of  action,  along  with 
others  wholly  insufilcient,  and,  at  the 
trial,  the  plaintiff  failed  in  sostaining  that 
part  of  his  declaration  which  was  good ; 
held,  though  he  proved  all  the  rest,  be 
should  be  nonsuited,    lb. 

4.  Afier  the  plaintiff  has  rested  his 
cause,  it  is  in  the  discretion  of  the  court 
whether  he  shall  be  allowed  to  give 
further  evidence  save  in  reply.  Siep- 
pard  V.  Potter,  303. 

5.  What  shall  be  deemed  evidence  in 
reply,  under  such  circumstances,  con- 
sidered,   lb, 

6.  The  plaintiff,  on  the  trial  of  a 
cause,  having  announced  his  mtaotionof 
resting,  the  defendant  mpved  for  a  non- 
suit; whereupon  the  court  re-called  and 
interrogated  a  witness  of  the  plaintiff, 
and  thus  drew  out  a  new  iact  tending 
against  the  latter  on  the  leading  point 
in  dispute.  Held,  that  the  court  were 
bound  to  hear  further  testimony  on  the 
part  of  the  plaintiff  in  reply,  and  that, 
for  their  refusal  to  do  so,  error  would 
lie.    lb. 

7.  Whether  a  plaintiffshaD  be  allows 
ed  to  depart  from  the  case  first  establish- 
ed by  him,  but  which  he  has  failed  to 
sustain,  and  prove  a.  new  and  incom* 
patible  one,  is  matter  resting  in  the  dis- 
cretion of  the  court  at  the  trial,  upon 
which  error  will  not  lie.  See  noie  («.) 
lb, 

SET-OFF, 

If  A.  recover  judgment  against  C, 
and  the  latter  obtain  judgment  against 
A.  and  B.,  a  set-off  may  be  orderad  on 
the  application  of  A.,  notwithstanding 
the  objection  that  the  parties  to  both  re- 
cords are  notidenticaL  Per  Qneen,  /. 
Graves  v.  Woodbury,  659. 

3.  The  order  will  be  made  though  it 
appear  that  the  judgment  in  C.*s  &vor 
has  been  assigned  to  a  third  person,  for 
a  valuable  consideration,  and  without 
notice  of  the  existence  of  the  other  judg- 
ment.    Per  Cowen,J,    lb. 

3.  Otherwise,  however,  if  the  right  of 
set-off  did  not  exist  at  the  time  of  the  as- 
signment   lb. 

4.  Accordingly,  A.  having  recovered 
judgment  against  C,  a  suit  was  com- 
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menced  by  A.  and  B.  against  C,  which 
was  referred  ;  and,  a  short  time  before 
the  making  of  the  referee's  report,  which 
found  a  large  balance  due  to  C,  but  af- 
ter the  referee  had  heard  the  matter  and 
C.  had  ascertained  what  the  report  would 
be,  he  assigned  the  demand  to  D.  for  a 
Taluable  consideration,  and  judgment 
was  duly  perfected  upon  the  report : 
Held^  that  A.  was  not  entitled  to  a  set- 
off, inasmuch  as  no  such  right  existed 
when  the  assignment  was  made ;  the 
judgment  in  C/s  fa?or  having  been  per- 
fected afterwards,    lb, 

TROVBR. 

To  maintain  trover  against  two  joint 
bailees,  a  demand  of  and  refusal  by  one 
is  not  sufficient;  a  conversion  by  both 
mast  be  shown.  Mitchell  v.  Williams 
4-  Roberts^  13. 

2.  In  the  case  of  partners  the  rule  is  dif- 
ferent ;  for  each  being  the  general  agent 
of  the  other,  a  refusal  by  one  is  evidence 
of  a  conversion  by  both.  Per  Cowen,  J, 
lb. 

3.  W.  &  R.  having  hired  of  M.  a 
number  of  cows  for  a  year,  the  former 
(W.)  took  possession  of  and  kept  them 
on  his  farm,  several  miles  distant  from 
R.'s  residence.  A  few  months  after 
the  hiring,  the  cows  were  sold  under  an 
execution  against  W.,  issued  upon  a 
Toid  justice's  judgment  At  the  expi- 
ration of  the  year,  the  cows  being  still 
in  VV/s  possession,  M.  demanded  them 
of  him  and  he  refused  to  deliver  them 
up.  A  like  demand  was  made  of  R.  at 
his  residence,  who  said  **  he  would  have 
nothing  to  do  with  the  matter,'*  and  re- 
fused to  go  and  see  W.  on  the  subject. 
Held,  in  trover  against  W.  &  R.,  that 
whether  enough  had  been  shown  to 
prove  a  conversion  by  R.  was  a  question 
of  fact  to  be  submitted  to  the  jury  ;  and 
the  circuit  judge  having  directed  them  to 
find  a  conversion  by  both,  a  new  trial 
was  ordered.    lb. 

4.  If  R.'s  refusal  to  act  in  the  delivery 
of  the  cows  proceeded  from  an  honest 
desire  to  avoid  a  litigation  which  he 
supposed  might  arise  out  of  the  sale  un- 
der the  void  judgment,  he  was  not  guil- 
ty of  a  conversion.    Per  Cowen,J,    lb* 

5.  OtTierwise,  if  his  refusal  to  act  pro- 
ceeded from  a  design  to  countenance  or 


aid  W.  in  unlawfully  withholding  the 
cows  from  M.,  or  to  embarrass  the  latter 
in  his  endeavor  to  obtain  possession. 
Per  Cowen,  J.    lb. 

6.  In  genera],  the  property  being 
present,  or  under  the  undisputed  control 
of  the  party  of  whom  it  is  demanded,  his 
mere  neglect  to  deliver,  wiihoui  saying 
a  word,  or  a  refusal  on  his  part  to  point 
out  the  property  and  act  in  the  delivery, 
will  be  prima facir  evidence  of  a  conver- 
sion.    Per  Coweii  /.     lb. 

7.  Where  there  is  proof  of  a  positive 
and  unexcused  refusal  to  deliver  on  de- 
mand made,  the  jud^Te  may  advise  the 
jury,  as  matter  of  law,  to  find  a  con- 
version.   Per  Co  wen,  J.    16, 

USURY. 

S.,  a  commission  merchant  in  the  city 
of  New  York,  agreed  to  accept  drafts 
of  N.  to  the  amount  of  820,000  taking 
a  bond  and  mortgage  from  him  for  twice 
that  sum  as  security ;  and  it  was  further 
agreed  that  all  produce  shipped  to  New 
York  by  N.  should  be  sent  to  S.  for  sale 
on  commission,  that  the  latter  should 
thus  be  kept  in  funds  to  meet  his  ac- 
ceptances as  they  becatne  due,  and  that 
he  should  be  entitled  to  two  and  a  half 
per  cent,  commission  on  all  advances  or 
acceptances  met  otherwise  than  with 
produce.  N.'s  drafts  were  afterwards 
accepted  and  paid  by  S.  to  an  amount 
exceeding  the  value  of  the  produce  con- 
signed; and  he  charged  N.  with  inter- 
est on  all  sums  thus  paid,  together  with 
two  and  a  half  per  cent,  commission  on 
acceptances  not  met  w,ith  produce. 
Held^  in  an  action  by  S.  to  recover  the 
sum  advanced  upon  one  of  the  drafts, 
that  the  tran^aedon  was  not  necessarily 
usurious ;  especially  as  it  appeared  that 
the  charge  for  commission  was  custom- 
ary among  merchants  engaged  in  similar 
business.  Cawen,  J.  dissented,  Suy^ 
dam  and  others  v.  Wesl/all,  imp^d,  dfc^ 
311. 

2.  The  bona  fide  sale  of  one's  credit 
by  way  of .  guaranty  or  indorsement, 
though  for  a  compensation  exceeding 
the ,  lawful  rate  of  interest,  is  not  usu- 
rious, if  the  transaction  be  unconnected 
with  a  loan  between  the  parties.  Per 
Nelson,  Ch.  J,  Ketckum  1.  Barber  and 
otliers^  234. 
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Tbomas  W.  Dorr.  —  With  the  po- 
litical questions  arising  out  of  the  re- 
cent history  of  Mr.  Dorr,  we  desire  to 
have  no  connection.  The  legal  points 
iuToWed  in  the  case  are  more  than  we 
have  time  or  inclination  to  discuss,  es- 
pHBcially  as  some  of  them  may  he  con- 
sidered as  under  judicial  examination. 
But  we  intend  to  keep  our  readers  in- 
formed of  the  more  interesting  features 
of  the  case,  as  they  are  developed  from 
time  to  time,  and  we  may  have  occa- 
sion to  allude  to  ^r.  Dorr,  and  his  for- 
tunes, in  many  instances,  for  this  pur- 
pose. Nor  shall  we  hesitate  to  express 
our  opinions,  fully  and  freely,  upon  any 
and  every  matter  connected  with  this 
afiahr,  which  fairly  comes  within  the  ju- 
risdiction of  a  law  journal,  whether  by  so 
doing  we  oflfend  political  leaders  or  not. 
This  is  not  the  first  time  within  our  ex- 
perience, that  legal  questions  have  been 
seized  upon  and  appropriated  to  their 
own  use  (embezzled  i)  by  party  hacks  ; 
but  when  they  succeed  m  stopping  our 
mouth  by  their  hoarse  croaking,  this 
journal  will  cease  to  exist  We  have 
always  regarded  the  recent  difficulties 
in  Rhode  Island  with  the  regret  that 
every  American  citizen  must  feel,  at  a 
domestic  insurrection.  The  fate  of  Mr. 
Dorr  can  only  cause  pain  to  every  well- 
regulated  mind ;  but  it  is  a  fate  which 
he  has  brought  upon  himself,  and 
amidst  all  the  political  balderdash  con- 
nected with  the  matter,  those  who  im- 
partially examine  the  case  can  never 
deny  that  his  trial  was  fairly  conducted ; 
and  it  is  most  important  to  remember, 
that  his  imprifeanment  will  cease  the 
moment  that  he  adopts  a  course,  as  a 
citizen  of  the  state,  which  most  of  his 
friends  have  already  taken.  A  law  has 
recently  been  made,  that  he  may  be  li- 
berated by  simply  taking  the  oath  of 
allegiance  ;  against  the  passage  of  which 
nearly  all  his  friends  voted  ! 

There  is  but  one  step  from  the  sub- 


lime to  the  ridiculous.  The  hero  of 
Marengo  and  Austerlitz  said  this  to  the 
Abb^  de  Pradt,  on  his  return  from  Mos- 
cow. The  hero  of  Chepachet  might 
have  said  it  to  the  governor  of  a  certain 
state  we  know  of,  on  his  arriral  from 
that  bloodless  field.  We  are  inclined 
to  think  that  some  of  his  friends  have 
often  said  it — to  themselves,  in  their 
yarious  manoBuvres  to  martjnize  the 
unhappy  man,  who  pines  in  a  pri- 
son at  his  own  request  —  reminding 
one  of  those  spectators  of  a  Spanish 
auto  de  f^,  who  were  accustomed  to 
encourage  the  prisoners  on  their  way  to 
suffer,  not  to  abandon  their  faith,  for  fear 
that  they  might  turn  Catholic  after  all, 
and  thus  destroy  the  sport.  The  recent 
antics  of  Mr.  Tread  well,  in  particolar, 
are  capital  illustrations  of  the  remark 
before  alluded  to.  Our  first  knowledge 
of  this  individual,  recently  we  believe  a 
respectable  baker,  somewhere  in  the 
state  of  New  York,  was  as  a  lecturer 
on  the  constitution  of  the  United  States, 
in  which  capacity  he  offered  his  services 
to  the  citizens  of  Boston.  We  next 
heard  of  him  in  Maine,  at  the  head  of  a 
professional  card  of  singular  originality, 
which  we  published  free  of  expense  to 
him.  He  soon  figured  as  plaintiff!'  in  a 
libel  suit,  of  which  we  gave  an  account 
at  the  time.  Afler  this  we  heard  of  him 
in  New  Hampshire,  but  he  soon  appears 
in  our  community,  in  pursuit  of  Mr. 
Justice  Story,  to  obtain  something,  be 
scarcely  knew  what,  in  favor  of  Mr. 
Dorr.  Afler  making  various  attempts 
here,  without  success,  and  not  being 
able  y>  obtain  access  to  his  client  in 
Rhode  Island,  we  hear  of  him  in  Wash- 
ington, before  the  supreme  court,  where 
his  efforts  were  alike  fruitless ;  and 
soon  it  comes  out  that  he  was  never  re- 
tained by  Mr.  Dorr  at  all,  and  the  pro- 
ceedings never  bad  his  sanction. 

We  have  but  a  single  regret  to  ex- 
press, in  regard  to  this  ridiculous  affair. 
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and  that  is  to  see  connected  with 
Mr.  Tread  well  the  name  of  a  (gentle- 
man of  respectability,  who  deserv- 
edly stands  at  the  head  of  his  profes- 
sion in  a  neighboring  state,  and  whose 
moral  worth  and  high  personal  charac- 
ter are  known  throughout  New  Eng- 
land —  we  refer  to  General  Fessenden, 
of  Maine.  In  consequence  of  the  Ta- 
rioos  and  contradictory  statements  in 
the  newspapers,  we  took  occasion  to  in- 
qoire  of  Mr.  Fessenden,  as  to  his  ao« 
tual  connexion  with  the  case,  and  were 
happy  to  find,  from  his  letter,  that  on 
his  part  it  was  purely  a  business  trans- 
action ;  that  he  was  regularly  retained 
to  look  into  the  case,  and  fkithfuUy  per- 
formed what  he  regarded  as  his  duty  to 
those  who  so  employed  him.  We  insert 
his  letter  without  further  remark. 

Portlandy  Dec.  27, 1844. 
"  Mt  dear  Sir  —  .  .  .  .  My 
connexion  with  the  Dorr  business  is 
simply  a  business  affair. .  I  was  em- 
ployed by  a  society  of  females,  called 
the  Dorr  Liberation  Society,  to  ex- 
amine the  record,  with  a  view  to  get 
his  case  before  the  supreme  court  of  the 
United  States,  on  a  writ  of  error.  On 
examination,  it  struck  me  that  there 
waa  much  room  for  argument  upon  one 
question  raised  in  the  case,  and  that 
was,  whether  treason,  by  levying  war 
against  one  state,  was  not  levying  war 
against  the  United  States,  as  each  state 
constitutes  an  integral  part  of  the  United 
States ;  and  by  section  4  of  article  4, 
*  The  United  States  shall  guarantee  to 
every  state  in  the  union  a  repuhlican  form 
of  government ;  and  shall  protect  each  of 
them  against  invasion,  and  on  applica- 
tion of  the  legislature,  or  of  the  execu- 
tive, (when  Uie  legislature  cannot  be 
convened,)  against  domestic  violence.' 

**  By  section  3  of  article  3,  treason  i^ 
defined,  and  consists  only  in  levying 
war  against  them  (U.  S.),  or  in  adher- 
ing to  their  enemies,  giving  them  aid  or 
comfort.  The  reasoning  is,  that  the 
whole  of  the  states  constitute  one  go- 
vernment, and  that  government  ia  bound 
to  protect  the  whole  of  the  states,  and 
each  state  as  a  component  part. 

'*  It  is,  by  the  second  branch  of  the 
same  section,  entrusted  to  congress  to 
declare  the  punishment  of  treason. 

••  If,  therefore,  the  levying  of  war 
against  a  state  is  within  the  meaning  of 
die  eonstitution  levying  war  against  the 


United  States,  and  if  it  be  for  congress  to 
declare  the  punishment  of  the  crime  of 
treason,  it  would  seem  to  follow  that  no 
state  could  declare  the  punishment  of 
that  crime  (treason,  by  levying  war). 
It  is  a  power  exclusively  vested  in  con- 
gress;  otherwise,   (as  is  the  fact  in 
Rhode  Island,)  the  congress  may,  as  it 
has  declared  the  punishment  of  treason 
death,  while  the  state  of  Rhode  Island 
declares  it  to  be  imprisonment  for  life. 
It  produces  a  direct  conflict  between  the 
law  of  the  United  States  and  that  of 
Rhode  Island.    I  think,  therefore,  the 
question  well  worthy  of  discussion,  in 
the  supreme  court  of  the  United  States. 
**  But  Judge  Story  told  me  (and  I  asked 
for  the  purpose  of  ascertaining  what  was 
the  practice,)  that  a  writ  of  error  to  a 
state  court  could  only  be  granted  on  the 
petition  of  the  part^  seeking  a  writ  of 
error,  signed  by  himself.    At  the  re- 
quest of  my  employers,  I  drew  up  a 
petition  for  a  writ  of  error,  and  applied 
to  the  mayor  of  the  city  of  Providence, 
who  by  the  law  is  chairman  of  the 
board  of  directors  of  the  state  prison, 
to  have  the  petition  offered  to  Mr.  Dorr, 
for  his  signature.      With  much  persua- 
sion I  induced  the  mayor  to  prefer  my 
request  to  the  board,  who  had,  by  the 
prison  rules,  the  power  to  do  what  was 
requested ;  he,  the  mayor,  saying  at  the 
time,  he  knew  they  would  not  suffer 
Dorr  to  see  or  sign  the  petition,  and 
that  he  should  himself  be  opposed.     I 
received  a  letter  from  the  board,  refus- 
ing the  request.      Nor  would  they  pei- 
mit  me  to  see  and  speak  with  Dorr. 

**  The  mayor  saying  that  he  was  a 
dead  man  in  law,  that  he  could  do 
no  act,  that  ihey  had  got  him,  and 
meant  tO'  keep  him,  and  that  the  state 
would  brook  no  interference,  and  fo- 
reign interference  especially,  and  such 
he  considered  mine  ;  the  only  course 
left  was  for  his  friends  to  petition  for 
the  writ  of  error,  to  the  supreme  court 
of  the  United  States,  and  see  how  im- 
perative and  unyielding  was  the  rule  of 
practice,  which  required  the  petition  to 
be  signed  by  Dorr  himself;  or  to  try  if 
a  writ  of  haieas  corjms  could  not  be  ob- 
tained to  bring  Dorr  out,  for  the  purpose 
of  giving  him  an  opportunity  to  sign  a 
petition  for  a  writ  of  error. 

**  Such  is  the  agency  I  have  had 
hitherto  in  the  business.  Could  a  writ  of 
error  be  obtained,  I  am  engaged  to  ax^ 
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gae  the  qoestion  before  the  eupTeme 
court  of  the  United  States.  There  was 
another  questiun  reserved  by  the  record. 
It  is,  whether  the  people,  the  citizens 
male,  over  twenty-one  years  of  age, 
acting  in  their  sovereign  capacity  as  the 
people,  have  a  right  to  frame  for  them- 
selves, by  delegates  chosen  in  their  pri- 
mary assemblies,  a  constitution,  and 
adopt  it, .  by  a  popular  vote,  in  their 
town  and  city  meetings,  as  their  consti- 
tution, by  which  they  will  govern  them- 
selves, without  the  consent  of  their  ser- 
vants, the  legislature  !  Provided  only 
that  it  should  be  a  republican  govern- 
ment, such  as  congress  is  bound  to  gua- 
rantee to  each  state.  See  section  4  of 
article  4. 

*'  I  have  thus  stated  my  agency,  and 
what  I  have  done,  and  why  I  have  done 
what  I  have. 

Truly  yours, 

S.  Fessenden." 

New  Habipsrirb  and  Rhode  Is- 
land. —  In  the  legislature  of  New 
Hampshire  certain  resolutions,  preceded 
by  a  long  preamble,  reflecting  m  severe 
terms  on  the  conduct  of  Rhode  Island 
towards  Mr.  Dorr,  have  been  passed 
and  transmitted  to  the  governor  of  the 
latter  state,  to  the  representatives  of 
New  Hampshire  in  congress,  and  to  the 
governors  of  the  several  states.  In 
one  of  these  resolves  the  legislature  as- 
sert, that  it  is  the  duty  of  congress  to 
**  wipe  out  the  deep  and  damning  stain 
stamped  upon  bur  national  escutcheon, 
by  the  mock  trial  and  condemnation  of 
this  individual,  guilty  of  no  offence  but 
that  of  maintaining  the  sovereignty  of  the 
people,  and  of  crying  their  sovereign 
will."  These  resolves  passed  the  house 
by  a  vote  of  one  )iundred  and  seventy  to 
forty-three.  The  next  day  a  member 
presented  certain  resolves,  to  the  effect, 
that  **  while  we  deeply  sympathize  with 
Thomas  Wilson  Dorr,  in  his  cruel  im- 
prisonment, we  cannot  forget  those 
other  citizens  of  the  New  England 
states,  Jonathan  Walker  and  Charles 
T.  Torry,  who  are  now  suffering  an  im- 
prisonment equally  cruel,  for  having  at- 
tempted to  secure  to  the  oppressed 
rights  which  are  recognized  by  the  de- 
claration of  independence  as  inaliena- 
ble, ^c.  3ec.  &C.''  These  were  laid  on 
the  table,  by  a  vote  of  one  hundred  and 
seven  to  eighty-eight. 


When  the  first  menlioiied  lemAttm 
came  before  the  general  assembly  of 
Rhode  Island,  they  were  referred  to  a 
joint  special  committee,  from  which  Mr. 
Cranston  subsequently  reported  to  tbe 
house  as  follows  : 

*<  Whereas  certain  resolutions  oi  the 
general  court  of  the  state  df  New 
Hampshire,  in  relation  to  the  trial  and 
imprisonment  of  Thomas  W.  Don, 
passed  on  the  27th  day  of  December, 
1844,  have  been  transmitted  by  the 
governor  of  that  state  to  his  exeelleney 
Uie  governor  of  this  state^  and  by  hia 
have  been  communicated  to  this  peneial 
assembly,  and  it  appears  from  said  reso- 
lutions, that  the  same  are  to  be  commo- 
nicated  to  both  houses  of  congress,  and 
to  the  governors  of  the  several  states 
and  territories  : 

'*  Resolved  by  this  general  assembly  : 
That  said  resolutions,  marked  as  they 
are  by  the  grossed  falsehood,  igno- 
rance, and  impertinence,  are  at  ones 
disgraceful  to  the  legislature  of  New 
Hampshire,  and  insulting  to  the  gov- 
ernment and  people  of  Rhode  Island. 

*'  Therefore  resolved.  That  the  secre- 
tary be  instructed  to  return  said  resolu- 
tions to  the  governor  of  New  Hamp- 
shire, accompanied  by  a  copy  of  these 
resolutions,  and  that  his  excellency  the 
governor  be  requested  to  transmit  a 
copy  of  these  resolutions  to  each  of  the 
governors  of  the  states  and  territories 
of  this  union,  and  that  our  senators  and 
representatives  be  requested  to  lay  the 
same  before  their  respective  houses  of 
coDffress.'* 

Mr.  Brown,  of  Cumberland,  said 
the  resolutions  charged  New  Hamp- 
shire with  having  told  an  untruth ; 
would  it  not  be  more  respectful  to  point 
nut  wherein  she  has  told  an  untmih  ? 
New  Hampshire  has  passed  judgment 
upon  Rhode  Island,  and  prononnced 
that  we  have  done  wrong.  She  had  a 
perfect  right  to  do  so.  Other  sutes 
have  done,  and  will  do  the  same.  The 
whole  union  is  against  us.  Texas  has 
pronounced  our  proceedings  to  be  wrong. 
No  wonder  the  gentlemen  are  oppoeed 
to  the  annexation  of  Texas — they  op- 
pose equal  rights  everywhere. 

Mr.  Cranston  was  not  surprised  at 
the  course  of  the  gentleman.  He  was 
one  of  the  men  who,  after  swearing  al- 
legiance to  the  government  of  this  state, 
oilled  in  the  aid  of  a  foreign  power  to 
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subvert  it.  No  wonder  the  gentleman 
approved  the  course  of  New  Hamp- 
shire. No  one  but  such  a  man  could 
pretend  that  the  course  of  New  Hamp- 
shire was  right.  Mr.  C.  commented 
at  length  upon  the  proceedings  of  New 
Hampshire  in  relauon  to  this  state,  and 
upon  the  unequal  provisions  in  her  own 
6)nstitution.  The  democracy  have  the 
power  in  the  state,  and  yet  they  will 
not  change  the  unjust  provisions  in 
their  own  constitution.  Xhese  are  the 
man  who  lecture  ■  us.  It  is  a  piece 
of  insolence  which  ought  not  to  be 
borne.  He  should  be  surprized  to  hear 
any  other  men  than  those  who  justify 
them  here,  attempt  to  justify  those 
resolutions. 

Mr.  Sherman  whs  opposed  to  send- 
ing these  resolutions  to  congress.  Con- 
ffress  had  nothing  to  do  with  them. 
He  proceeded  to  point  out  the  ignorance 
displayed  in  the  resolutions  of  New 
Hampshire.  The  ignorance  displayed 
in  the  resolutions  was  only  equaled  by 
that  of  Henry  Hubbard ;  nothing  could 
surpass  that.  Mr.  Sherman  proceeded 
to  point  out  the  ignorance  and  misrep- 
resentation of  the  democratic  papers 
Smeially  in  relation  to  the  case  of  Mr. 
orr.  It  was  disgraceful  that  any  man 
in  Rhode  Island  should  countenance 
such  stories.  The  gentleman  from 
Cumberland  himself  would  not  swear 
that  the  state  of  Rhode  Island  had  done 
anything  wrong,  whatever  individuals 
may  have  done  or  said  in  moments  of 
excitement  and  alarm.  The  people  of 
Rhode  Island  have  passed  upon  the 
proceedings  of  their  government,  and 
by  large  majorities  have  approved  of 
them.  Connecticut  and  Massachusetts 
have  approved  of  our  course.  They 
know  more  about  us  than  the  wild  men 
in  New  Hampshire  or  Texas. 

Mr,  TourteloUf  of  Gloucester,  hop- 
ed the  resolutions  would  not  pass  — 
they  were  discourteous  —  they  charged 
New  Hampshire  with  having  told  base 
lies. 

Mr.  Cranston  —  No  sir. 

Mr.  Tourtelott  —  There  is  not  much 
difference  between  ftjooA  falsehoods  and 
base  lies.  New  Hampshire  had  ex- 
pressed her  opinion.  No  one  could  de- 
ny that  she  was  an  intelligent  state. 
She  had  had  an  opportunity  to  know 
the  character  of  the  individual  alluded 
to,  and  of  the  proceedings  of  this  state. 


She   had  a   perfect   right  to  express 
her  opinion  —  he  hoped  the  resolutions 
would  not  pass. 
The  resolutions  passed. . 

Chief  Justice  Parker.  —  Some  one 
has  sent  us  a  copy  of  the  Dover  (New 
Hampshire)  Gra^tte  of  September  28, 
.  which  contains  an  attack  on  Chief  Jus- 
tice Parker  for  his  conduct  in  the  case 
of  John  Tebbets,  who  was  sent  to  the 
state  prison  at  the  October  Term  of  the 
Common  Pleas,  1843.  The  writer  in 
the  Grazette  states,  that  Tebbets  was 
arrested  on  a  Wednesday  ;  on  Thurs- 
day he  was  indicted  for  burning  a  barn, 
and  was  arraigned  on  Saturday.  His 
counsel  asked  for  a  continuance  to  the 
next  term  of  the  court,  which  upon  ar- 
gument was  refused  by  the  court :  and 
the  trial  took  place  on  Monday.  The 
conviction  and  sentence  of  Tebbets 
under  these  circumstances,  is  made  the 
subject  of  loud  complaint,  although  we 
do  not  understand  the  writer  to  affirm 
that  he  was  innocent  of  the  offence 
charged.  But  he  protests  vehement- 
ly against  the^  propriety  of  proclaiming 
this  acf  as  evidence  of  the  promptness 
with  which  justice  is  administered  in 
New  Hampshire."  "Our  sympathies,*' 
he  exclaims,  *'  are  appealed  to,  and  it  ift 
right  tbey  should  be,  in  behalf  of  the 
victims  of  oppression  in  another  state, 
and  in  other  lands,  but  with  such  a  case 
as  John  Tebbets  in  our  midst,  need  we 
go  abroad  for  subjects  upon  which  to 
vent  our  indignation  against  judicial 
tyranny  ?  His  case  is  far  from  being  a 
solitary  instance  of  the  manner  in  which 
the  law  in  this  state  has  been  so  admin* 
istered  by  our  Chief  Justice  as  to  excite 
the  most  serious  apprehensions,  in  the 
minds  of  those  who  have  watched  the 
course  of  events.  Let  us  cleanse  our 
own  garments  and  purify  our  own  bor- 
ders, before  we  set  ourselves  up  as  the 
lights  of  the  age,  and  the  reformers  of 
every  abuse." 

We  agree  to  the  last  clause  entirely ; 
"  cleanse  your  own  garments,  and  puri- 
fy your  own  borders  "  —  attack  your 
bar — break  down  your  judiciary — ad- 
mit everybody  to  practise  in  your  courts 
--  make  every  enbrt  «•  in  behalf  of  the 
victims  of  oppression  in  another  State  " 
—  but  above  all,  and  more  than  all  re- 
lease Tebbets,  who  in  one  short  week 
after  burning  a  bam  found  hiwielf  in 
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state's  prison.  Byron  waked  up  one 
morning  and  found  himself  famous ; 
Tebbets  waked  up  and  found  himself 
tnfamous.  He  had  scarcely  time  to 
partake  of  the  hospitalides  of  the  jailor 
—  he  can  hardly  tell  the  difference  be- 
tween a  jail  and  a  state  prison,  so  short 
was  his  residence  in  the  ^rmer.  (Would 
not  an  action  lie  against  the  court?) 
Then  he  probably  is  not  permitted  to 
see  and  converse  with  his  friends.  His 
father  and  mother  cannot  visit  him.  His 
counsel  cannot  see  him. 

Nor  wife  nor  children  more  shall  he  behold, 
Nor  friends,  nor  sacred  home  I 

In  conclusion  this  writer  says  ** there 
are  some  facts  in  the  judicial  history  of 
this  state,  occurring  within  a  few  years 
past,  calculated  to  excite  the  astonish- 
ment and  indignation  of  the  people." 
This  is  new.  We  have  always  regard- 
ed the  judiciary  of  New  Hampshire  as 
among  the  ablest  in  the  couhtry  ;  and 
we  believe  that  the  reports  of  the  su- 
perior court  of  that  state  take  a  very 
high  rank  in  the  estimation  of  the  whole 
profession.  Perhaps,  however,  this  very 
fguci  '^  is  calculated  to  excite  the  aston- 
ishment and  indignation  of  the  people  " 
and  especially  of  this  writer. 

Bankruptcy. — We  are  informed  that 
quite  recently,  Mr.  Justice  Story,  in  the 
supreme  court  of  the  United  States,  de- 
livered the  opinion  of  the  court  upon  a 
case  from  New  Orleans,  involving  the 
whole  nature  and  extent  of  the  jurisdic- 
tion of  the  district  courts  in  matters  of 
bankruptcy.  The  opinion  sustained  the 
jurisdiction  of  the  district  courts  over 
all  matters  in  bankruptcy,  and  recog- 
nized the  right  of  the  court  to  grant 
injunctions  to  stay  proceedings  and  suits 
in  the  state  courts.  It  covered  the 
whole  ground  of  the  case  ex  parte  Fos^ 
tety  and  the  New  Hampshire  cases, 
lately  contested  upon  this  point. 

In  connection  with  this  subject  we  in- 
sert the  following  i;esolutions  which 
were  passed  in  the  legislature  of  New 
Hampshire,  on  the  26th  of  December 
last.  In  the  house  of  representatives,  the 
vote  on  their  passage  was  190  to  19. 
The  first  4wo  resolutions  accompanied 
a  long  report,  made  on  the  21st  of  De- 
cember, by  Mr.  Chamberlain,  of  Keene, 
from  the  select  committee,  appointed  to 


consider  a  message  from  the  governor, 
transmitted  at  the  last  June  session,  and 
containing  the  opinion  of  the  superior 
court  of  the  state,  in  the  case  of  Kit- 
tredge  ▼.  Warren,  and  also  a  copy  of 
the  opinion  of  Mr.  Justice  Story  of  the 
supreme  court  of  the  United  States. 
The  third  resolution  was  moved  by  Mr. 
Hibbard  of  Bath,  as  an  amendment,  and 
adopted. 

**  Resolved f  That  the  supreme  cowt 
of  the  United  States  is  the  only  consti- 
tationai  tribunal,  which  can,  in  any  case, 
revise  and  correct,  when  erroneons,  the 
adjudications  of  the  state  courts. 

*'  Resolved,  That  the  superior  court 
of  judicature  of  this  Atate  has  ample 
power  to  enforce  its  judgments,  and  to 
protect  its  officers  in  the  execution  of  its 
process. 

^*  Resolved,  That  we  highly  appre- 
ciate and  heartily  approve  the  firm  and 
decided  stand,  which  has  been  taken  by 
the  judges  of  our  superior  court,  in  op- 
position to  the  unwarrantable  and  dan- 
gerous assumptions  of  the  circuit  courts, 
growing  out  of  the  operation  of  the 
bankrupt  law  ;  and  that,  in  our  opinion, 
they  ought  and  will  be  sustained  in  that 
stand,  if  need  be,  by  the  united  voice 
and  power  of  the  government  and  people 
of  the  state." 

The  stand  taken  by  the  superior  court 
of  New  Hampshire,  supported  as  it  vras 
by  the  able  opinion  of  the  chief  justice, 
commanded  the  respect,  if  it  did  not 
gain  the  approbation  of  the  bar;  but 
these  resolves  of  the  legislature  of  the 
state,  and  especially  the  amendment  of 
**  Mr.  Hibbard  of  Bath,"  appear  even 
more  silly  since  the  deci»on  of  the  su- 
preme court  at  Washington  than  they 
did  before,  and  that  is  saying  a  great 
deal. 

New  Books. — We  have  received  sev- 
eral valuable  works  which  will  be  no- 
ticed hereafter.  Among  them  are  a 
new  edition  of  Russell  on  Crimes,  edited 
by  Mr.  Shareswood,  of  Philadelphia, 
and  published  by  T.  &  J.  W.  Johnson. 
A  History  of  the  Law  of  Nations,  by 
Henry  Wheaton,  published  by  Gould, 
Banks  &  Co.  of  New  York.  A  Digest 
of  the  Supreme  Courts  of  Indiana  and 
Illinois,  and  of  the  Circuit  Court  of  the 
United  States  for  the  Seventh  drcmt,  by 
Charles  Gilman. 
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The  meeting  of  the  Suffolk  bar,  on  the 
occasiou  of  Judge  Prescott's  death,  which  we 
mentioDed  in  our  last,  was  one  of  the  most 
interesting  that  we  recollect  to  have  at- 
tended. The  bar  was  called  to  order  by 
Charles  P.  Curtis,  Esq.,  who  stated  the  ob- 
ject for  which  ihey  were  assembled,  and 
called  for  the  nomination  of  a  chairman. 
Hon.  Jeremiah  Mason  nominated  Hon.  Dan- 
iel Webster,  and  at  the  same  moment  Mr. 
Webster  nominated  Mr.  Masoo.  Curtis,  — 
"  Mr.  Mason  and  Mr.  Webster  are  both  no- 
minated. 1  hardly  know  which  wa^  nam^ 
first."  Mason.  —  "  Mr.  Webster  m  nomi- 
nated." Webster,  ^"m.  Mason  is  the 
older  man,  and  should  take  the  chair."  Ma- 
son (taking  the  chair).  —  "  I  am  sorry  there 
is  no  better  reason."  Mr.  Webster  then 
spoke  as  follows : 

"  Mr.  President  and  Brethren  of  the  Suf- 
folk bar :  —  We  have  met  together  on  one  of 
those  solemn  occasions,  common  to  so  nu- 
merous a  body,  but  which  must,  in  this  in- 
stance, cause  an  unusual  degree  of  regret 
and  pain.  The  oldest  member  of  our  asso- 
ciation has  departed  this  life.  He  had  lived 
to  an  eztraoroinanr  age,  and  though  retired 
for  many  years  from  active  life,  he  was 
known  and  respected  by  all  of  us,  to  some  of 
us  known  veiy  long  and  intimately.  No 
man  has  lived  among  us  of  more  amiable 
demeanor,  or  purer  character.  No  man  has 
ever  possessed,  in  a  more  eminent  degree, 
those  Qualities  which  create  public  confi- 
dence for  the  members  of  this  profession. 
William  Prescott  was  a  man  whose  integrity 
"was  incorruptible,  and  whose  manners  were 
most  gentle  and  kind ;  but  whose  firmness  of 
principle,  and  at  the  same  time  independence 
of  character,  were  never  to  be  questioned. 
It  is  fit,  that  they  who  have  not  only  known, 
but  who,  as  members  of  a  common  profes- 
sbn,  have  been  honored  by  his  virtues, 
should  now  do  honor  to  his  memory.  I  have 
been  requested,  a  few  moments  since,  to 
laove  resolutions  appropriate  to  this  occa- 
sion, and  I  cheerfully  comply:  for  though 
there  has  been  but  little  time  for  their  pre- 
paration, and  none  for  premeditated  remarks, 
no  length  of  time  can  be  needful,  for  the  pur- 
pose of  expressing,  in  a  simple  and  respect- 
ral  form,  our  affectionate  reverence  for  the 
character  of  our  deceased  brother."  Mr. 
Webster  then  moved  resolutions,  which  were 
•econded  by  the  Hon.  James  Savage,  and 
^animously  adopted.  They  were  published 
m  our  last  number. 

There  is  scarcely  a  public  man  in  the 
United  States,  whose  real  character  it  is 
more  difficult  for  those  at  a  distance 
to  appreciate,  than  that  of  Governor  Por- 
J*'i  of  Pennsylvania.  At  one  time  we 
oenT  of  his  taking  a  most  manly  and  honor- 
able stand  in  favor  of  restoring  the  faith  and 
boaor  of  the  commonwealth ;  and  the  next 
n^ws  is  a  most  painful  rumor  of  habits  and 
associations,  which  arc  alikft  extraordinary 


and  disgraceful.  In  one  respect,  his  conduct 
appears  not  merely  improper;  it  is  really 
worthy  of  the  severest  reprehension.  We 
refer  to  the  pardon  of  criminals,  and  more 
particularlr  to  a  statement  we  have  lately 
seen,  which,  if  true,  speaks  a  louder  condem- 
nation than  we  are  able  to  utter.  It  is  to  the  ef- 
fect, that  Governor  Porter  has  pardoned,  since 
he  has  been  in  power,  (six  years,)  aixiy-three 
criminals,  of  whom  twenty-nine  were  con- 
victed of  murder,  eighteen  of  manslaughter, 
and  sixteen  of  burglair.  It  is  said  the  num- 
ber of  those  convicted  of  minor  crimes,  who 
are  pardoned,  is  much  greater. 

We  learn  from  the  Portland  Advertiser, 
that  the  number  of  the  members  of  the  pre- 
sent house  of  representatives  in  that  state, 
who  were  in  the  last,  is  very  small.  There 
are  onljr  two  such  relumed  in  York  county 
—  two  in  Cumberland  —  four  in  Lincoln  — 
two  in  Kennebec  —  one  in  Penobscot,  and 
one  in  Waldo,  making  twelve  in  all ;  while 
in  the  other  seven  counties,  not  a  single 
member  of  the  last  house  is  returned. 
The  Advertiser  justly  remarks,  that  if  actual 
experience  in  duties  of  legislation  is  re- 
prded  as  an  advantage,  this  perpetual  shiA- 
ing  of  representatives  cannot  but  be  felt  as 
an  evil.  It  will  constantly  lead  to  much 
consumption  of  time,  in  the  mere  repetition 
each  year  of  schemes  that  were  discussed 
and  rejected  the  year  preceding. 

In  our  October  number,  (ante  p.  376,)  we 
published  an  abstract  of  the  case  of  Wash- 
Durn  V.  Gould,  which  was  an  action  for  the 
infrin§[ement  of  a  patent  right.  We  now  have 
the  opinion  of  Chief  Justice  Taney,  in  a  case 
afiecting  the  same  patent.  We  have  before 
alluded  to  the  opinion  of  Mr.  Justice  McLean, 
in  the  same  matter.  There  seems  to  be 
some  conflict  in  the  opinions  of  the  judges  of 
the  diflerent  circuits,  and  we  regret  that  the 
opinion  of  the  chief  justice  was  received  too 
late  for  the  present  number.  The  case  will 
probably  go  to  the  supreme  court. 

We  have  received  a  catalogue  of  the  Law 
Library,  recently  owned  by  the  late  Hon. 
Ezek  Cowen,  one  of  the  judges  of  the  su- 
preme court  of  New  York,  containing  about 
2,800  volumes.  It  has  long  been  known  to 
the  profession,  that  Judge  Cowen's  library 
was  amon?  the  best  private  law  libraries  in 
the  United  States,  as  it  was  probably  the 
largest.  It  is  now  ofiiered  for  sale,  and  may 
be  seen  at  the  office  of  Mr.  Hill,  the  reporter 
for  the  state  of  New  York,  at  Albany,  to 
whom  proposals  may  be  made  for  purchase. 
They  may  also  be  made  to  Frederic  Tyler, 
of  Hartford,  Connecticut 

The  people  of  New  Hampshire,  at  the  re- 
cent election,  refused,  by  a  lar^e  majority,  to 
abolish  the  present  law  relatmg  to  capital 
punishment ;  but  a  bill  authorizing  the  gov- 
ernor to  commute  the  punishment  of  WilGam 
F.  Comings,  under  sentence  to  be  hanged  on 
December  26,  to  imprisonment  in  the  state 
prison  for  life,  passed  the  house  of  represent- 
atives, by  a  vote  of  one  hundred  and  fifty  to 
to  eighty-nine,  and  the  sennte  unanimously. 
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Died,  at  his  residence  in  Fairfield,  Con- 
necticut, OD  December  30th,  the  Hon.  Roger 
MiNOT  Sherman,  a?ed  71.  He  was  bom 
at  Woburn,  Mass.,  Mav  22,  1773,  and  was 
graduated  at  Yale  Colleize,  in  1792.  He 
was  appointed  a  tutor  in  the  college  in  1795, 
afterwards  read  law  successively  with  the 
late  Chief  Justice  Ellsworth,  Judge  Reeve 
and  Jud^  Baldwin,  of  New  Haven.  Ue 
was  admitted  to  the  bar  in  1796,  and  imme- 
diately afterwards  established  himself  in 
practice  in  the  courts  of  Fairfield,  where  he 
soon  rose  to  eminence  in  his  profession.  Hq 
represented  the  town  of  Norwalk  in  the  gen> 
eral  assembly  at  the  May  and  October  ses- 
sions, 1798.  In  1307  he  removed  to  Fairfield. 
In  May,  1814,  he  was  elected  by  the  people 
of  Connecticut  a  member  of  the  upper  house 
in  the  legislature,  and  was  retained  in  that 
situation  by  annual  elections,  until  May, 
1818.  He  continued  his  professional  prac- 
tice with  distinguished  reputation  and  suc- 
cess, until  May,  1840,  when  he  accepted  the 
appointment  of  a  judge  of  the  superior  court 
and  the  supreme  court  of  errors,  and  left  the 
bar,  of  which,  during  a  period  of  forty-four 
years  be  had  been  an  ornament  and  a  shining 
light,  to  disnifv  and  adorn  the  bench.  The 
stale  of  his  health  obliged  him  to  resign  that 
situation  in  May,  1842.  In  1814,  Mr.  Sher- 
man, then  a  member  of  the  upper  house  in 
the  legislature  of  Connecticut,  was  desig- 
nated by  the  general  assembly  as  one  of  the 
delegates  from  Connecticut  to  the  convention 
at  Hartford  in  December  of  that  year.  Judge 
Sherman  was  a  nephew  of  Roger  Sherman, 
of  revolutionary  memory.  To  a  mind  of  the 
highest  order,  at  once  brilliant  and  profound, 
he  added  the  embellishments  of  literature 
and  science,  and  the  graces  of  Christianity. 

In  Providence,  Rhode  Island,  on  December 
30,  Hon.  Joseph  Leonard  Tillinghast. 
He  was  a  native  of  Tannton,  Mass.  but  early 
removed  to  Rhode  Island,  where  he  pass<Mi 
his  life.  He  enjoyed  none  of  the  advantages 
of  wealth  or  family  influence,  but  was  obliged 
to  rely  upon  his  own  exertions  in  achieving 
eminence  and  fortune.  He  met  with  the 
usual  difficulties  which  attend  the  course  of 
a  young  man  without  money  or  power  Ail 
friends  to  assist  him.  He  was  engaged  as 
an  instructer  in  an  academy  in  Rhode  island, 
before  his  majority,  and  pursued  at  the  same 
time  the  study  of  the  law.  He  was,  at  one 
time,  a  professional  pupil  of  the  Hon.  Wil- 
liam Hunter,  and  was  probably  confirmed  by 
the  congenial  taste  of  that  gentleman,  in  his 
love  of  elegant  literature.  His  political  writ- 
ings, at  the  age  of  eighteen,  published  in  the 
Providence  Gazette,  under  the  signature  of 


"  Dion."  attracted  considerable  notice.  He 
was  also,  about  that  time,  a  contributor  of 
poetical  effusions  to  the  ioumals  of  the  daj[. 
For  thirty  years  he  haa  resided  in  Provi- 
dence, constantly  occupied  in  the  practice  of 
his  profession,  except  at  such  times  as  he 
was  selected  to  fill  ofilces  of  public  tnxsu 
When  a  member  of  the  legislature  of  Rhode 
Island^  he  contributed  essentially  in  effecting 
a  reform  in  the  judiciary^  and  establishing 
on  a  more  liberal  foundauon  the  system  ot 
popular  education  throughout  the  sute.  For 
six  consecutive  years  he  was  a  representatire 
in  the  congress  of  the  United  States.  Ue 
was  exemplary  in  his  attendance  upon  the 
sittings  of  the  house,  always  in  bis  seat,  aad 
always  attentive  to  his  duty.  In  1819,  the 
Board  of  Fellows  of  Brown  University  con- 
ferred upon  him  the  honorary  degree  of 
Master  of  Arts,  and  in  1833  he  was  efected  a 
member  of  the  Board  of  Trustees  of  that 
institution.  His  death,  as  ascertained  by  a 
post  mortem  examination,  was  caused  by  a 
disease  of  the  pulmonary  organs.  He  retired 
to  rest  on  Sunday  evening,  December  29,  ap- 
parently in  good  health,  and  was  found  dead 
m  his  bed  the  next  morning,  with  his  coon- 
tenance  calm  and  placid,  as  if  he  bad  died 
without  a  struggle.  His  disease  was  doubt- 
less one  beyond  the  reach  of  human  skilL 
and  the  issue  could  have  neither  been  averted 
or  postponed  bj  any  ministry  of  frifndship 
or  ainection. 

In  New  York  city,  on  Tucaday,  the  I7th 
of  December  last,  Thomas  Ludlow  Oe- 
DEN,  a  distinguished  member  of  the  New 
York  bar.  Ittr.  Ogden  had  been  for  nearly 
half  a  century  a  practising  member  of  the  bar 
in  New  York.  Forty  years  ago  he  was  the 
partner  in  business  and  vaTued  friend  of 
Alexander  Hamilton.  He  has  been  the  trust- 
ed friend  and  adviser  of  numerous  clients  for 
a  much  longer  period  than  is  usually  the  lot 
of  professional  life.  He  was  in  practice 
when  Livinnton  was  chancellor,  and  Harri- 
son, Radclin  and  Hamilton  were  at  the  bar 
—  and  it  is  only  a  few  days  since  that  be 
ceased  from  active  professional  employment. 
He  was  a  learned  and  acute  lawyer.  His 
mind  was  naturallv  strong,  had  b^n  thor- 
oughly trained,  ana  possessed  a  grasp  and 
directness  for  which  few  subjects  were  toi 
intricate  and  perplexed.  Those  talenu  ana 
endowments,  which  in  most  men  would  lead 
to  self  aggrandizement,  in  him  were  content 
with  being  useful.  He  was  modest  and  re- 
tiring, humble  and  courteous ;  he  tried  for  no 


popularitv;  sought  no  honors,  but  aspiied 
onlv  to  do  his  duty,       " 
ana  die  a  Christian. 


do  his  duty,  to  live  an  booest  i 
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THE  TRIAL  OF  PETER  YORK. 

As  the  points  of  law  involved  in  this  case  are  of  unusual  import- 
ance, we  have  thought  proper  to  give  our  readers  a  full  account  of 
the  proceedings,  that  the  bearing  of  every  circumstance  may  be 
aBcertaiiaed.  The  point  finally  passed  upon  by  the  court  has  not 
been  exceeded  in  interest  and  importance  by  any  decision  in  crimi- 
Dal  cases  in  this  country  for  many  years ;  and  it  is  not  a  little  re- 
markable that  so  many  capital  cases  should  have  passed  off  in 
Sngland  and  America  during  the  last  hundred  years,  without  the 
necessity  of  deciding,  in  full  bench,  this  question  which  is  so 
"bought  into  the  texture  of  criminal  jurisprudence. 

Peter  York  was  indicted  for  the  murder  of  one  James  Norton, 
in  the  city  of  Boston,  on  the  night  of  the  2d  day  of  July,  1844. 
The  bill  was  found  in  one  week  after  the  time  alleged,  and  the 
trial  was  held  at  the  close  of  the  same  month. 

The  judges  present  were,  the  Hon.  Lemuel  Shaw,  C.  J.,  and 
Wilde  and  Hubbard,  justices.  Samuel  D.  Parker,  the  attorney 
for  the  commonwealth,  conducted  the  prosecution,  and  the  court 
assigned)  as  counsel  for  the  prisoner,  George  W.  Phillips  and  Rich- 
ard H.  l)ana,  jr. 

The  evidence  on  the  part  6f  the  government  was  substantially  as 
follows.  We  omit  the  arguments  to  the  jury  on  eacb  side,  as  the 
chief  profetssional  interest  will  be  in  the  points  addressed  to  the  court. 

Jabez  PraU.  I  am  coroner  of  the  county.  Was  called  at  about 
VOL.  vn.  —  NO.  XI.  63 
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midnight  by  the  watchman,  and  found  the  dead  body  of  a  man 
lying  on  the  sidewalk  in  Ann  street,  near  Richmond  street,  at  the 
foot  of  Keith's  alley.  It  was  bright  moonlight.  A  house  at  the 
head  of  the  alley,  kept  by  a  negro  named  Clash,  had  been  open  for 
a  dance,  which  had  just  broken  up.  A  cloth  cap  [produced]  was 
found  in  the  alley,  put  behind  a  bsQrrel.  Deceased  bad  no  cap  on. 
Heard  some  rumors  from  the  people  that  came  from  Clash's,  about 
Peter  York.  He  was  standing  by  the  body,  among  the  rest.  Ar- 
rested and  examined  him,  but  let  him  go,  there  being  no  sufficient 
evidence  against  him.  Found  a  long  oak  stick  [produced]  in  a 
cellar  behind  the  fence,  where  the  deceased  lay.  Heard  that  it  was 
the  bar  to  the  door  of  a  house  in  Richmond  street,  kept  by  a  wo- 
man called  French  Mary.  Went  to  the  house.  The  bar  fitted 
the  door.  Found  a  black  girl  there,  called  Elizabeth  Clark. 
From  her  conduct  I  was  led  to  arrest  her  and  carry  her  to  the 
watch-house.  From  what  Elizabeth  Clark  said,  I  was  led  to  send 
again  for  Peter  York.  The  officers  found  him  in  a  house  in 
Charlestown  street,  at  a  place  called  ^^  New  Guinea,"  in  an- 
other part  of  the  city.  Had  heard  something  said  about  his  knife, 
and  questioned  him.  He  said  he  had  a  long  white-handled  kntfe. 
An  examination  of  the  deceased's  body  was  held  the  next  day. 
The  point  of  a  knife  [produced]  was  found  sticking  in  his  heart. 

Cross-examined.  When  I  found  the  body,  there  were  marks  of 
blows  about  the  head.  There  was  a  little  blood  there.  A  number 
of  people  about  that  night.  Deceased  was  an  Irishman.  There 
was  great  excitement  among  the  Irish.  Was  led  to  arrest  York 
from  being  told  that  he  had  changed  his  jacket.  What  I  heard 
about  Peter's  knife  was  from  Elizabeth  Clark.  It  was  a  time  of 
great  confusion.  Elizabeth  Clark  was  a  witness  against  Peter  at 
the  former  trial,  and  before  the  grand  jury.  She  is  now  in  keeping 
of  the  gOYernment  as  a  witness.  There  was  a  black  girl,  named 
Sarah  Mulliken,  about  at  the  time.  I  talked  with  her.  Did  not 
arrest  her.  She  was  not  before  the  grand  jury.  A  man  named 
George  Daly  was  examined  before  the  coroner  and  jury,  and  was 
not  bound  over. 

Drs.  Parkman  and  Moriarty  testified,  substantially,  that  the  de- 
ceased was  a  white  man,  apparently  about  thirty-five  years  of  age, 
and  with  no  sign  of  disease  about  him.  They  examined  him,  and 
found  the  piece  of  knife  produced  sticking  in  his  heart.  The  wound 
was  sufficient  to  cause  his  death.  After  receiving  such  a  wound  he 
might  run  a.  himdred  feet  or  more,  and  be  capable  of  some  sodden 
and  violent  action. 

Cross-examined.    Dece^aed  was  a  large-framed  man,  of  good 
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muscular  proportions.  There  were  w($und8  about  the  head,  and 
his  hair  was  clotted  with  blood.  The  wounds  on  the  head  were 
flesh  wounds. 

John  Norton.  Am  brother  of  the  deceased.  Live  in  South 
Boston.  He  lived  in  Williams's  court,  and  worked  at  Lull's  stable. 
He  left  me  the  night  of  his  death,  at  East  Boston,  about  nine 
o'clock,  and  said  he  was  going  home.  The  cap  produced  is  his 
cap. 

Cro8S'eoc(;Lmined.  We  are  Irishmen  by  birth.  His  boardmg 
place  is  nearly  a  mile  from  Richmond  street.  He  told  me  he  was 
going  right  home. 

WUtiam  Elliot.  Live  at  comer  of  Richmond  and  Ann  street 
On  the  morning  after  the  murder  found  the  handle  of  a  knife  in  my 
cellar.  About  half  the  blade  was  broken  off.  [Produced,  and 
found  to  fit  exactly  to  the  piece  of  blade  found  in  the  heart  of  the 
deceased.  Has  a  white  handle  ;  shuts  back  with  a  spring  when 
open ;  has  one  cutting  side  and  a  sharp  point,  and  is  about  seven 
inches  long,  including  blade  and  handle.]  My  cellar  has  a  window 
on  the  street.  This  window  was  open  on  that  night.  Found  the 
knife  just  under  the  window. 

Cross-examined.  Don't  know  whether  the  knife  was  open  or 
riiut.  Kept  it  and  carried  it  in  my  pocket  about  a  fortnight  after 
this.  Gave  it  to  a  watchman.  Have  had  no  communication  with 
Elizabeth  Clark.  Am  an  Irishman.  Knew  nothing  of  the  murder 
until  the  next  day. 

Levi  Harris.  Known  Peter  York  ten  or  twelve  years.  Often 
seen  him  wearing  such  a  knife  as  this.  It  seems  to  be  the  same 
that  he  wore. 

WiiUam  Nidter  (colored.)  Often  seen  York  with  this  knife. 
This  is  his  knife. 

Luke  Thompson  (colored.)  Am  a  seaman.  Was  at  Joe  Clash's 
dance  that  night.  Known  Peter  York  ten  or  twelve  years.  Going 
down  Keith's  alley  about  twelve  o'clock,  met  Peter.  A  little  boy, 
without  shoes  or  hat,  said,  "  You'd  better  go  away  from  here ; 
you've  killed  that  man."  I  said,  "  What's  the  matter,  Pete  ?  " 
He  answered,  "  I've  knocked  a  son  of  a  b— h  in  the  head."  He 
•tood  near  a  barrel  in  the  alley.  We  went  down  the  alley  to  Ann 
street.  As  we  went  he  said,  "  I  believe  I've  cut  the  son  of  a  b— h 
in  two."  I  saw  the  man  lying  there.  I  thought  he  was  only  beaten. 
I  said  to  Peter,  "  If  you've  beaten  him,  use  him  like  a  man.  Pick 
bim  up,  and  start  him  out  of  this."  An  Irishman  standing  by, 
asked  Peter  to  help  him  get  him  up.  Peter  answered,  "  D — ^n  the 
man,  I've  nothing  to  do  with  him."     He  told  me  to  come  away. 
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He  said,  ^'  God  d — ^n  the  man  ;  let  him  die/'  or  something  of  that 
sort.  In  the  early  part  of  the  evening  Peter  had  on  a  light  sack 
coat.  At  the  latter  part,  after  the  man  i/9as  found,  he  Imd  on  a 
thick  gray  sack.     This  knife  is  the  one  Peter  wore. 

Cross-examined.  Prisoner  is  a  sailor.  Has  been  in  the  navy. 
Recently  left  a  man-of-war.  It  was  after  Peter  said,  "  I  believe  I 
have  cut  him  in  two,"  that  I  said,  ^^  If  you've  beaten  the  man,  pick 
him  up  and  treat  him  like  a  roan."  I  did  not  then  think  or  suspect 
that  the  man  was  more  than  flogged,  and  perhaps  was  drimk. 
There  were  a  good  many  people  about,  and  a  good  deal  said ;  a 
good  deal  of  confusion.  There  were  marks  on  the  man's  bead  from 
a  blow.  There  were  brick  bats  near  him,  one  was  under  his  head. 
I  had  no  suspicion  that  the  man  had  been  stabbed  until  the  wound 
was  found  on  his  body,  after  the  doctor  came.  I  thought  he  was 
drunk,  and  that  Peter  had  licked  him.  Saw  'Liz  Clark  early  in 
the  evening  at  French  Mary's. 

James  CaUaher.  Knew  Peter  York  before  this  time.  Saw  him 
in  a  dance-cellar  in  Ann  street,  that  evening.  This  is  his  knife. 
Have  often  seen  it.  About  twelve  o'clock  saw  him  at  comer  of 
Ann  and  Richmond  streets.  The  man  was  then  dead.  Peter 
had  on  a  different  coat  from  what  he  had  early  in  the  evening. 
A  little  before  this,  Robert  Brown  and  I  were  going  along  Ann 
street,  heard  a  noise  in  Richmond  street,  somebody  laughed  loud, 
and  there  was  a  running.  Then  Norton  came  round  the  corner, 
holding  on  to  his  head.  He  ran  a  few  steps,  picked  up  two  bricks, 
and  ran  toward  me  and  fell.  Blood  ran  from  his  head.  Thought 
he  was  drunk  and  had  been  fighting.  After  be  was  dead  I  told 
Brown  I  thought  Peter  York's  knife  had  done  that.  Brown  said  he 
was  not  afraid  to  bet.  I  went  to  Richmond  street  and  saw  York 
there.  I  said,  "  York,  you'd  better  put  that  knife  away ;  you've 
killed  the  man."  He  said,  "  Oh,  I've  done  with  that,  Pve  broken 
it  off  in  him."  York  followed  me  to  where  Norton  lay.  Some 
one  said  he  did  it,  and  he  was  examined,  but  released.  It  was 
said  that  he  had  gone  to  "  New  Guinea."  Met  Luke  Thompson. 
He  told  me  what  York  said  to  him,  and  I  told  him  what  he  add 
to  me.  Thompson  said,  "  Let's  blow  on  him."  I  said,  No.  I 
said  that  'Liz  Clark  knew,  and  they  would  take  her  up,  and  then 
we  could  be  witnesses. 

Cross-eocandned.  I  have  no  particular  business  or  occupation. 
Have  had  none  the  year  past  Am  about  nineteen  years  of  age. 
When  I  saw  Norton  fall  Clash  was  at  the  foot  of  the  alley.  Ai 
Norton  fell,  two  girls  ran  from  Richmond  street  towards  Norton, 
and  laughed  and  ran  away.     One  was  Sarah  Mullikin.     Cannot 
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8ay  who  the  other  was.  No  other  women  there  but  these  two. 
"When  I  went  away  I  had  no  suspicion  that  the  man  had  been 
killed.  I  went  down  Richmond  street.  It  was  light.  Do  not 
know  why  I  went  there.  Can't  say  that  I  saw  'Liz  Clark  there. 
She  did  not  speak  to  me  at  that  time.  I  was  in  the  dance-cellar 
that  night.  I  did  dance  with  a  black  girl.  [The  witness  is  a 
white  lad.]  Her  name  was  Jane.  It  was  not  'Liz  Clark.  Re- 
member a  fight  in  the  cellar.  No  man  came  round  the  comer 
with  the  girls.  I  never  played  cards  with  Peter  York.  Never 
quarreled  with  him.  The  only  reason  why  I  thought  'Liz  Clark 
knew  all  about  it,  was  because  some  one  had  said  so.  When 
Norton  fell,  he  had  a  brick  in  each  hand. 

James  Brown^  (colored.)  Prisoner  had  two  coats,  one  gray  and 
one  thin  white  coat.  He  boarded  with  me.  About  twelve  o'clock 
that  night  he  came  to  the  house  and  changed  his  coat.  This  is 
like  the  knife  he  wore. 

Cross-examined.  When  York  came  for  his  coat  I  was  abed. 
If y  bedroom  was  on  the  lower  story.  The  door  was  locked. 
He  had  been  in  before  and  took  off  his  coat  and  went  out  without 
any.  In  a  few  minutes  he  came  again,  and  the  door  was  locked, 
and  he  knocked  at  my  window  and  asked  me  to  hand  him  his 
coat.  Both  his  coats  hung  by  the  window.  He  did  not  tell  me 
which  to  hand  him.  I  handed  him  the  gray  one.  Peter's  knife 
was  one  that  he  always  used.  It  was  a  clasp  knife  with  a  spring 
back.  One  side  would  cut.  He  always  wore  it.  Wore  it  in  his 
pocket,  like  any  other  clasp  knife.  He  used  it  to  cut  his  nails 
with,  and  for  other  purposes  for  which  a  pocket  knife  is  used. 
I  used  to  borrow  it  of  him.  It  was  a  handy  knife  for  many  pur- 
poses.    He  had  no  other  knife.     He  lent  it  freely  to  any  body. 

Thomas  Griffin.  Am  one  of  the  city  watch.  Was  called. 
Saw  the  man  with  a  heavy  blow  on  his  head,  lying  in  Ann  street, 
near  the  foot  of  Keith's  Alley.  Clash  was  there.  Found  a  cap 
behind  a  barrel  in  the  alley.  This  is  it.  It  was  put  away  care- 
fully. •  Some  one  said  Peter  York  had  changed  his  clothes.  He 
denied  having  done  so.  Found  a  long  oak  bar  in  the  cellar* 
People  said  it  belonged  to  French  Mary's  door.  We  went  there. 
She  was  there,  and  a  girl  they  call  'Liz  Clark.  French  Mary  is 
a  quatroon.  'Liz  is  a  negro.  Looked  round  the  room,  aud  saw 
a  spot  where  ^Liz  Clark  sat,  that  looked  like  blood.  I  asked  her 
if  that  was  not  blood.  She  said  it  was  tobacco.  She  swore  and 
raved.  We  arrested  her.  She  said  she  had  been  in  prison. 
Going  to  the  watch-house  she  said  it  was  Peter  York.  Thompson 
told  us  it  was  Peter  York,  and  that  he  had  gone  to  New  Quinea. 
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We  went  to  New  Guinea,  to  the  house  where  they  said  Peter  ww, 
called  the  Flat-iron.  Went  into  the  entry.  A  door  opened,  and 
Peter  came  out.  Took  him  to  the  watch-house.  He  was  asked 
as  to  his  knife.  He  said  he  had  lost  it  recently.  Callahan  said  ht 
knew  it  was  York's  knife  from  the  appearance  of  the  wounds. 

Cross-examined.  Prisoner  made  no  resistance  when  we  ar- 
rested him  at  New  Guinea,  no  attempt  at  escape.  York  gave  an 
accurate  description  of  the  knife,  when  questioned,  as  to  its  lengthi 
breadth  and  appearance,  so  that  I  could  have  identified  it  from 
that.     'Liz  Clark  seemed  angry  when  I  told  her  it  was  blood. 

Joseph  Gilmorej  (colored.)  I  played  the  vidiin  at  Joe  Clarii's 
that  night.  The  dance  broke  up  about  twelve  o^clock.  I  came 
down  the  alley.  8aw  the  man  lying  there.  Some  one  said, 
"  This  man  is  hurt."  They  wanted  to  pick  him  up.  Prisoner 
was  there.  He  said,  '*  Come  away  from  him,  I  gave  him  his  death- 
wound."     He  had  on  a  white  sack  and  cap. 

Cross-examined,  I  have  been  in  the  United  States  service. 
My  name  then  was  Joseph  Holmes.  Before  I  went  down  the 
alley  I  heard  that  there  had  been  a  fight.  'Liz  Clai^  was  not 
there.  Peter  was  in  the  dance-hall  fifteen  minutes  befcffe  this- 
After  I  got  to  the  foot  of  the  alley  I  saw  Norton  fall.  He  came 
from  Richmond  street.  He  had  a  brick  in  each  hand.  He  fell 
toward  me.  When  the  man  fell  there  was  no  one  in  the  alley  or 
in  the  street  but  me  and  Peter.  I  went  back  to  Clash's.  Clash 
was  then  in  the  hall.  I  thought  the  man  had  been  hit  with  a  brick. 
I  played  a  set  after  I  went  back.  They  danced  half  an  hour  after 
this.  I  did  not  testify  at  the  trial  last  summer.  I  knew  the  trial 
was  going  on.  I  did  not  tell  anybody  that  I  knew  anything  about 
it.  'Liz  Clark  was  at  my  house  the  day  after  the  death.  She 
did  tell  me  it  was  Peter  that  did  it.  I  played  at  Clark's  after  this. 
A  black  girl,  named  Caroline  Dyer,  was  at  the  dance  that  night 
Also  Jim  Callahan,  a  white  lad. 

John  Carey.  Norton  boarded  with  me.  He  left  my  house  in 
good  health  at  about  four  or  five  o'clock  that  afternoon.  The  next 
morning  I  heard  that  he  was  murdered. 

Cross-examined.  He  did  not  come  back  to  my  house  after  five 
o'clock.     I  had  heard  that  he  had  left  Lull's  employ  that  day. 

John  Dixon.  My  house  is  in  Richmond  street,  one  door  from 
the  comer  of  Ann  street.  I  was  sitting  up  at  my  window,  on  ac- 
count of  a  sick  child.  Heard  a  noise  in  Ann  street.  Looked  out 
Saw  Norton  standing  alone  on  the  sidewalk  of  Richmond  street, 
near  my  door.  He  had  nothing  in  his  hand.  He  Went  down 
toward  French  Mary's.    Two  girls  chased  him  up  the  street^  and 


Digitized  by  VjOOQ IC 


TRUL  OF  PETHl  YORK.  $Q3 

then  went  back.  One  of  them  called  bim  a  son  of  a  b-^  I}e 
went  down  a  second  time.  They  had  blows  there,  but  I  could 
not  see  what  was  done.  He  ran  up  toward  Forman's,  York 
caught  him  at  the  corner.  I  saw  York  make  two  blows  at  him 
with  his  fist,  toward  the  middle  of  the  man's  body.  He  got  two 
blows  from  a  stick.  I  could  see  no  more,  as  the  fence  was  in  the 
way,  except  that  he  fell.  One  of  the  girls  told  Peter  to  give  it  to 
him.  He  got  up  and  went  past  my  bouse  into  Ann  street.  M  he 
went  he  had  his  hand  on  bis  head,  and  said,  ^'  God  have  mercy  on 
my  soul."  I  did  not  see  Norton  strike  any  blow.  He  had  nothing 
in  his  hand  when  he  fell.  After  he  rose  he  gave  one  of  the  girls  a 
little  push. 

Crosf-espaminecL  I  am  an  Irishman.  I  did  not  testify  at  the 
trial  last  summer.  I  did  not  tell  anybody  that  I  knew  anything 
about  this  case.  I  was  in  the  court-house  during  the  trial  last  sum** 
mer.  I  said  nothing  about  my  knowledge  of  the  case.  I  knew 
Norton  before  this.  He  had  traded  with  me.  After  Norton  went 
into  Ann  street,  I  shut  my  window  and  went  to  bed.  I  made  no 
inquiries.  Did  not  hear  of  the  murder  until  the  next  day.  Had 
no  suspicion  that  any  one  had  been  killed.  When  I  first  saw 
Norton  he  went  down  to  French  Mary's.  He  had  nuihiug  m  iii« 
hand.  The  two  girls  came  out  and  chased  him*  They  went  back 
to  the  house,  and  he  went  round  the  corner  into  Ann  street,  out  of 
my  sight.  It  was  some  minutes  before  he  came  again.  When  he 
came  the  second  time  he  had  a  Uttle  white  stick  in  his  hand. 
York  did  not  come  out  with  the  girls  when  they  first  chased  him 
up.  Norton  had  that  stick  in  his  hand  when  he  went  to  the  house 
the  second  time.  Then  he  came  back  running,  pursued  by  Peter 
and  the  girb.  One  of  the  girls  was  'Liz  Clark.  Norton  pushed 
her  over  into  the  street.  It  was  after  she  had  been  pushed  over 
that  she  told  Peter  to  give  it  to  him.  One  of  the  girls  had  a  long 
stick.  This  was  'Liz  Clark.  The  fence  was  in  the  way,  and  I 
could  not  see  what  was  done  in  front  of  Forman's.  After  this  I 
went  to  bed. 

This  concluded  the  evidence  for  the  prosecution.  The  evidence 
for  the  defence  was  as  follows. 

HenrpFormanj  jr.  (colored.)  I  am  the  adopted  son  of  Henry 
Forman.  His  house  is  in  Richmond  street.  It  stands  back  from 
the  street,  and  has  a  wooden  platform  before  it.  I  was  abed  in  the 
third  story,  and  asleep.  Was  waked  up  by  hearing  bricks  or 
stones  thrown  against  the  fence.  Qot  up  and  looked  out  It 
was  clear  moonlight.  Saw  a  white  man,  Peter  York  and  'Liz 
Clark,  doee  together.    Sarah  MuUiken  was  on  the  other  side  of 
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the  street.  Saw  Peter  throw  somettiing  at  the  man.  It  misBed 
him  and  bit  the  fence.  'Liz  Clark  struck  at  the  man,  and  he 
struck  her  and  threw  her  over  a  summerset  into  the  street.  She 
fell  on  her  face  in  the  middle  of  the  street.  Bhe  jumped  up  and 
said,  "  Give  it  to  him,  Peter  York ; "  and  struck  him  over  the 
head  with  a  Btick.  The  man  fell,  got  up,  and  ran  towards  Ami 
street.  Peter  and  'Liz  Clark  ran  after  him.  Sarah  MuUikea 
took  no  part  in  what  was  done.  I  went  to  bed  again.  I  did  not 
know  that  anything  serious  had  happened  until  the  next  day.  The 
man  had  a  piece  of  white  stick  in  his  hand.  There  was  a  scuflfe 
between  him  and  Peter.     The  whole  lasted  about  five  minutes. 

Cross-examined.  The  man  stood  near  the  fence,  two  or  three 
feet  from  it.  Peter  struck  him  after  .'Liz  Clark  struck  him.  The 
bricks  seemed  to  be  thrown  against  the  fence.  I  did  not  see 
the  man  use  the  stick  at  all.  He  pushed  'Liz  Clark  with  his 
hands.  He  pushed  Peter  with  both  his  hands.  I  saw  nothing  in 
Peter's  hand.  The  man  seemed  to  be  doing  no  more  than  was 
necessary  to  defend  himself  from  attack.  Peter  had  on  a  light 
sack. 

William  Johnson  (colored.)  I  live  in  Richmond  street,  oppo- 
site Forman.  Was  sitting  at  my  window,  smoking.  Saw  'Liz 
Clark,  Sarah  Mulliken,  and  Peter  at  the  door  of  French  Mary's 
house.  Norton  went  down  the  street  to  the  house.  Peter  asked 
him  what  he  wanted.  Did  not  hear  the  answer.  Peter  asked  him 
again  what  he  wanted,  and  told  him  to  go  away  from  there.  He 
did  not  start,  and  they  chased  him  up  the  street  He  went  into 
Ann  street,  and  they  went  back  to  the  house.  In  about  ten  minutes 
he  came  back.  Had  a  stick  in  his  hand  about  two  feet  long,  and 
said,  as  he  went  down,  "  By  Jesus,  I'll  have  my  revenge."  When 
he  came  down  Peter  asked  him  what  he  wanted.  They  started 
after  him,  and  overtook  him  at  Forman's.  Peter  and  the  man  were 
tustling.  While  they  were  tustling,  Elizabeth  Clark  was  putting 
in  blows  with  the  club  she  had  in  her  fist.  He  shoved  her  partly 
into  the  street.  She  recovered  and  gave  more  blows.  While  they 
were  tustling,  a  man  came  across  and  went  near  them.  I  do  not 
know  who  he  was.  They  then  left  oflF.  Norton  went  to  Ann 
street.  The  tustling  was  pretty  much  the  same  as  though  they 
were  wrestling.     No  blows  passed. 

Cross-examined.  'Liz  Clark  had  a  club  in  her  hand  the  first 
time  she  followed  the  man.  When  they  overtook  him  he  turned 
round  and  clenched.  They  both  took  hold,  he  and  Peter.  Did 
not  see  the  man  do  anything  with  his  stick. 

Joseph  Clash  (colored.)     Barber  in  Ann  street.    My  house  is 
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up  the  alley.  Had  a  dance  that  night  I  went  dowp  to  tba  (ofH 
of  the  alley.  6oii^  down  I  met  'Liz  Clark.  She  spoke  tp  rsk^ 
Asked  ina  where  Ben  Dyer  was.  She  seemed  to  be  in  ^  Iwurry. 
^Went  to  the  foot."  Saw  a  man  on  the  opposite  side.  Had  no  cap 
on.  He  came  towards  the  alley  ajid  feU.  As  he  fell,  two  brick)[)at8 
fell  from  his  hand.  I  thought  he  was  drunk.  Some  one  said  hfi 
^vas  hurt  People  coUeoted,  and  the  watch  came.  Caroline  Dyw 
stood  by  me  at  the  foot  of  the  alleys  I  did  not  see  Gilmore  ihere. 
He  wa»  playing  at  my  house.  No  one  wag  there  when  be  fell,  ^t 
Caroline  Dyer  and  myself.  Some  people  wanted  to  put  the  man 
inside  the  teice ;  others  objected  to  moving  him.  Several  saidi 
**  Let  him  be,*^  or  "  Let  him  lie."  Peter  was  not  there  w)^en  be 
fell.  He  came  soon  after.  James  Jordan  and  Callahan  bad  jsl 
quarrel  there,  and  Peter  had  something  to  say  to  them.  I  h^eard 
nothing  said  by  Peter  about  giving  him  a  blow,  or  having  cut  him 
in  two,  or  anything  of  the  sort.  Seen  Peter's  kqife  oftea.  He 
hsA  had  it  many  years.  He  always  uses  it,  and  cuts  his  na,il8  with 
it     He  often  lends  it.    I  have  borrowed  it  of  him. 

Crofs-examined.  Know  no  particular  reason  why  I  went  down 
the  alley.  Peter  had  on  a  light  sack  early  in  the  evening.  At  this 
time  be  had  on  a  gray  sack  and  a  eapv  He  denied  having  ckanged 
bis  clothes  when  he  was  examined  in  my  house. 

Caroline  Dyer  (colored.)  Had  been  at  Clash's  dance.  Came 
dowji  the  alley.  Met  'Liz  Clark  going  up.  Passed  her  and  went 
to  the  foot.  Saw  a  man  come  across  the  street  toward  the  foot  of 
the  alley  with  a  brickbat  in  each  hand.  He  raised  OBe  of  them, 
and  tried  to  throw  it  at  me  where  I  stood.  As  he  raised  his  aim 
he  fell,  and  the  bricks  dropped  from  his  hand.  Peter  was  not  tkere 
whan  he  fell.  No  one  but  Clash  and  I.  Gilmore  was  not  there. 
I  went  back  to  the  bouse.  When  the  dance  broke  up,  I  asked 
Peter  to  go  home  with  me,  as  it  was  late  and  I  Uved  at  a  distance. 
He  did  so.  They  all  knew  that  be  had  gone  home  with  me«  It 
was  no  seeret.  After  we  got  home,  some  one  knocked  at  the 
entry  door.  Peter  went  out,  and  found  the  officers  there.  He 
gave  himself  up.    He  made  no  attempt  to  escape. 

Cross-examined.  It  was  after  Peter  had  been  examined  the  first 
time  and  released,  that  he  went  with  me.  As  he  went,  he  passed 
the  body  and  the  officers.  Peter  said  nothing  to  me  all  the  way 
bonie. 

Sarah  MuOiken  (colored.)    Am  seventeen  years  erf  age.    My 

mother  lives  in  Garden  street,  but  I  lived  then  in  the  Black  Seas. 

Had  been  at  a  dance-cellar  in  Ann  street,  near  Keith's  alley.    As 

I  came  out,  aaw  two  white  men  sitting  on  the  curb-stone.    On»  of 
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them  was  Norton.  Had  never  seen  bim  before.  He  asked  me  if 
he  migbt  go  home  with  me.  I  told  him,  no.  He  offered  me  two 
dollars.  I  went  to  French  Mary's  to  get  a  dress.  Peter  and  'Liz 
Clark  were  at  the  door.  Went  into  the  back  room,  got  the  dress, 
and  was  coming  out  to  go  home.  Heard  Peter  ask  him  what  he 
wanted.  He  said  he  wanted  to  come  in.  Peter  said  be  should 
not.  He  cursed  and  said  he  would.  Peter  had  his  arm  up  against 
the  door  sill.  Norton  pushed  it  down.  Peter  pushed  him  over. 
Pushed  with  his  open  hand.  Norton  sprung  up  and  went  up 
the  street.  'Liz  Clark  and  I  followed  him  up  a  little  way.  Wc 
came  back.  In  a  few  minutes  Norton  came  down  with  a  brict 
bat  in  each  hand.  He  came  toward  Peter.  Peter  said,  "My 
G^— d,  Mary,  give  me  that  bar."  He  saw  Peter  have  the  bar,  and 
run.  Peter  followed,  and  overtook  him  at  Forman's.  'Liz  struck 
him  with  the  bar.  He  caught  her  and  flung  her  over  on  her  fece 
into  the  street.  She  fell  flat.  Norton  then  had  a  small  stick  in 
his  hand.  Somebody  said,  "  Give  it  to  him."  He  went  into  Ann 
street.  'Liz  Clark  went  up  the  alley.  Caroline  Dyer  stood  at  the 
end  of  the  alley.  Norton  picked  up  two  brickbats  and  went  to 
the  alley  when  'Liz  ran  up,  and  tried  to  throw  them  at  her.  He 
thought  Caroline  Dyer  was  'Liz  Clark.  As  he  raised  the  bricks  he 
fell.  Gihnore  was  not  there  then,  nor  Peter.  The  first  wo«k 
Norton  said  to  me  were,  "  Where  are  you  goii;ig,  nigger  ?  "  I 
said,  <<  I  am  going  home,  sir."  Then  he  asked  to  go  with  me,  as  I 
have  said. 

Cros8*examined.  Live  at  Black  Martha's  in  the  Black  Seas. 
My  mother  did  not  know  I  was  there.  Peter  had  nothing  in  his 
hand  when  the  man  «ame.  Did  not  expect  the  man  to  come 
baek.  'Liz  said  she  thought  he  would  come  back.  'Liz  had  the 
club.  The  man  did  nothing  when  Peter  struck  him.  When 
Peter  beat  him  he  had  nothing  in  his  hand.  'Liz  picked  up  the 
man's  cap  and  ran  up  the  alley. 

Mrs.  Abigail  Cooper,  (By  the  consent  of  both  parties,  Hub- 
bard J.  read  from  hb  minutes  at  the  last  trial,  the  testimony  of 
Mrs.  Cooper,  who  was  too  ill  to  attend.)  I  am  the  wife  of  Mr. 
John  Cooper  who  keeps  a  grocery  in  Ann  street.  Was  sitting  at 
my  vnndow,  which  is  at  the  corner  of  Keith's  Alley.  Moonlight, 
my  window  open,  and  had  a  perfect  view  of  the  street  and  alley. 
Saw  the  black  girls  come  running  from  Richmond  street  One, 
named  'Liz  Clark,  ran  up  the  alley.  She  seemed  in  a  haste  and 
flurried.  The  other,  who  was  Sarah  MuUiken,  was  less  so.  She 
did  not  go  up  the  alley.  A  black  girl,  .Caroline  Dyer,  stood  at 
the  foot  of  the  alley.    Also  Joseph  Clash  came  down  the  alley. 
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Just  after  the  girls  came  round  the  corner,  a  white  man  followed. 
A.  man  came  after  him  with  a  stick.  He  struck  at  Norton.  Don't 
know  whether  he  hit  him  or  not.  Don't  knpw  whether  that  was 
the  prisoner  or  not.  He  went  away  out  of  sight.  The  other  man 
picked  up  brickbats  or  stones,  and  came  towards  the  alley,  and 
raised  his  arm  to  throw  at  the  girl  who  stopd  there.  He  then  fell, 
and  the  bricks  dropped.  Did  not  see  the  prisoner  there  until  some 
time  afterwards.  No  one  was  in  the  alley,  or  near  there  but 
Ckish  and  Caroline  Dyer,  when  the  man  fell.  People  began  to 
gather.  There  was  some  talk  about  moving  the  body.  There 
was  a  dispute  and  some  hard  words.  Heard  some  one.  say,  '^  Let 
him  lie,"  or  "  let  him  die,"  I  don't  know  which.  Thought  it  was, 
"  let  him  he." 

The  counsel  for  the  prisoner  asked  leave  to  introduce  evidence 
to,  the  effect  that  the  deceased  was  a  man  of  notoriously  quarrel- 
some and  fighting  habits,  and  boasted  of  his  powers  as  a  fighter. 
This  was  objected  to  as  irrelevant. 

Danaj  in  support  of  the  motion.  The  vital  question  here  is, 
whether  there  was  provocation  and  mutual  combat.  On  this 
the  whole  case  turns.  There  is  a  lack  of  satisfactory  direct 
testimony  to  that  point.  It  must  be  purely  matter  of  inference. 
The  jury  are  entitled  to  know  every  fact  which  can  aid  them  in 
dramng  a  right  inference.  What  more  important  than  the  well 
known  character  and  fixed  habits  of  one  of  the  actors  ?  Do 
we  not  so  judge  in  all  the  affairs  of  life  ?  In  questions  of  self- 
defence,  evidence  of  the  size  and  strength  of  the  deceased  is  admis- 
sible. In  a  doubtful  case  as  to  who  commenced  an  assault,  in  the 
absence  of  direct  testimony,  if  one  party  should  be  an  elderly  man 
of  sedentary  pursuits  and  peaceable  habits,  and  the  other  a  bully 
and  prize-fighter^  ought  this  to  be  kept  from  those  who  are  to 
decide  the  question  ?  If  Norton  was  such  a  character,  he  carried 
such  feelings  and  habits  into  this  contest,  this  night.  It  becomes, 
as  it  were,  a  part  of  the  res  gestcR.  The  jury  should  know  whom 
the  prisoner  was  dealing  with.  This  principle  is  recognized  in 
the  books.  In  Regina  v.  Smithy  (8  C.  &  P.  168,)  the  report  says, 
"  Deceased  was  a  person  who  boasted  of  his  powers  as  a  fighter." 
In  Queensbury  v.  The  States  (3  St.  &  Porter,  308,)  the  prisoner 
was  allowed  to  prove  that  the  deceased  was  one  of  a  tribe  of 
Indians  who  had  a  feud  with  the  whites  in  that  neighborhood,  and 
were  generally  considered  dangerous  persons.  In  State  v.  Tackett^ 
(1  Hawk.  R.  210,)  the  point  in  question  was  distinctly  ruled  and 
fully  considered  by  the  court. 
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In  indictments  for  rape,  or  for  an  assault  with  an  intent,  &;c., 
th6  fhrisoner  may  show  the  general  character  and  habits  of  the 
woman  as  a  loose  person.  This  is  not  to  discredit  her  as  a  witness. 
It  may  be  done  where  she  is  not  a  witness.  The  books  put  it 
expressly  on  a  different  footing.  Greenl.  Ev.  ^  64,  Rosco^s  Cr. 
Ev.  88,  Rex  v.  Clark,  (2  Starkie,  244,)  2  Stark.  Ev.  365,  368. 
The  question  in  such  cases  is,  whether  there  was  consent  on  her 
part.  Her  general  character  and  habits  are  facts  from  which  an 
inference  may  be  drawn.  In  this  case  the  question  arises  wh^her 
the  deceased  was  a  person  likely  to  offer  provocation  or  engage  in 
mutual  combat.  In  actions  for  malicious  prosecution,  the  defend- 
ant may  show  the  general  bad  character  of  the  plaintiff,  to  rebut 
the  presumption  of  malice.  (2  Esp.  721.  4  Phil.  Ev.  258,  Ad- 
dison's R.  246.) 

Parker  contended  that  the  general  cbarsu^ter  of  the  de- 
ceased was  never  in  issue,  nor  that  of  the  prisoner,  unless  be 
chose  to  put  it  in  issue.  The  rule  works  both  i/vays.  The  jury 
would  like,  perhaps,  to  know  the  general  character  of  the  prisons, 
but  the  government  could  not  prove  it,  though  he  has  the  benefit 
of  the  presumption  of  good  character.  If  the  evidence  is  admitted 
against  the  good  character  of  the  deceased,  and  not  of  the  prisons, 
the  effect  would  be  unfiair.  No  such  principle  has  ever  been  laid 
down  in  any  text  book,  or  in  any  reports  in  England  or  America, 
except  in  the  cases  cited.  In  those  cases  no  authorities  are  given. 
General  character  must  be  inferred  from  the  res  gesUe.  The  analogy 
of  rape  does  not  hold.  This  is  sui  generis,  and  the  evidence  is 
admitted  from  policy  and  necessity,  because  there  is  usually  no 
evidence  as  to  the  fact  but  from  the  woman,  and  the  evidence  as 
to  her  character  is  partly  discreditory  and  partly  to  the  issue.  The 
crime  is  easily  charged,  and  difficult  of  disproof. 

Phillips  replied,  and  contended  that  the  reason  why  evidence 
is  not  received  against  the  general  character  of  a  porboner,  is 
because  he  is  on  trial.  It  is  the  privilege  of  an  accused  person, 
from  public  policy.  In  rape  the  books  say  expressly  that  the  evi- 
dence is  not  on  the  ground  of  its  being  discreditory.  We  do  not 
ask  to  prove  particular  previous  acts,  but  the  well  known  habits, 
puAuits,  and  character  of  deceased.  We  do  not  contend  that  the 
general  character  of  the  deceased  is  always  in  issue.  We  ask  the 
court  to  gb  no  further  than  a  case  where  direct  testimony  is  want- 
ing, or  unsatisfactory,  or  conflicting,  and  the  factum  probandum  is 
to  be  inferred  by  probable  reasoning. 

The  Chief  Justice  pronounced  the  decision  of  the  court.  The 
general  rule  unquestionably  is,  that  the  general  character  of  neither 
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part  J  can  be  shown  in  evidence  on  triab  for  homicide.  The 
prisoner  has  the  pereonal  privilege  of  showing  his  good  character ; 
bat  unless  he  puts  it  in  issue  it  is  not  so.  The  government  cannot 
prove  either  quarrelsome  habits  in  the  prisoner,  or  peaceable  habits 
in  the  deceased.  There  is  no  limit  if  we  go  beyond  the  res  gesUj$. 
The  only  exception  is  in  rape.  This  is  partly  because  the  womah 
is  a  witness,  and  partly  from  policy  and  9ecessity,  as  the  only  pro- 
tection of  the  accused.  In  the  case  from  Car.  &  Payne,  we 
diink  the  expression  probably  arose  from  boasts  made  by  the  de- 
ceased at  the  time,  and  proved,  as  parts  of  the  res  gestce.  The 
ca^s  from  Hawk,  and  from  Stew.  &  Porter  stand  alone,  and  ar^ 
not  of  such  authority  as  to  require  us  to  leave  the  established 
course  of  practice. 

The  evidence  for  the  prisoner  here  closed. 

Hubbard  J.  charged  the  jury.  The  prisoner  is  charged  with 
the  felonious  killing  of  the  deceased.  The  jury  must  first  be  satis- 
fied that  Norton  came  to  his  death  by  the  act  of  some  person, 
and  not  by  natural  causes.  If  satisfied  of  that,  they  must  then  be 
satisfied  that  the  person  who  caused  his  death  was  the  prisoner 
at  the  bar.  If  the  jury  entertained  a  reasonable  and  substantial 
doubt  on  either  of  these  points,  they  must  acquit  the  prisoner.  If, 
however,  they  were  satisfied  that  the  prisoner,  by  his  act,  took  the 
life  of  the  deceased,  then  the  homicide,  as  it  is  technically  called, 
is  made  out.  Homicide  is  the  killing  of  a  human  being.  This 
killing  may  be  criminal  in  the  eye  of  the  law,  or  it  may  not. 
Homicides  not  criminal,  are  either  justifiable  pr  excusable.  They 
are  justifiable  when  done  by  warrant  of  law,  as  by  soldiers  in  time 
of  war,  or  when  a  sheriff  takes  life  by  warrant  for  the  execution  of 
a  malefactor.  They  are  excusable,  when  done  in  self-defence,  or 
by  accident,  without  fault  of  the  prisoner.  There  has  been  no 
suggestion  of  accident  here,  nor  of  self-defence.  Yet,  if  you  are 
satisfied  that  the  prisoner  was  compelled  to  the  act,  as,  if  he  did  it  to 
save  himself  from  death  or  great  and  impending  bodily  harm,  after 
having  retreated  and  made  every  effort  to  avoid  the  danger,  you 
will  acquit  him.  If  you  find  that  he  committed  the  homicide,  and 
do  not  see  reason  to  be  satisfied  that  he  did  it  by  accident  or  in 
self-defence,  then  the  killing  is  felonious,  and  you  are  to  see  what 
16  the  nature  of  the  crime*  The  prisoner  relies  upon  extenuating 
circumstances  to  reduce  the  crime  from  murder  to  manslaughter. 
This  it  is  incumbent  on  him  to  do.  The  circumstances  contended 
for  are  provocation  and  mutual  combat,  both  or  either.  Mere 
words  iore  not  a  legal  extenuation  for  homicide.    There  must  be 
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some  act  of  indigaity,  or  rudeness  or  violence  upon  the  prisoner. 
If,  upon  receiving  such  provocation,  instantly,  without  time  for 
reflection  or  the  cooling  of  the  blood,  life  is  taken,  the  law  pays 
that  regard  to  human  infirmity  as  to  extenuate  the  ofience.  So,  if 
a  mutual  combat  is  engaged  in,  without  unfair  advantage  takeo^ 
and  the  blood  heats  with  the  blows,  and  life  is  taken  instantly, 
without  time  for  reflection  or  the  cooling  of  blood,  then  it  is  man- 
slaughter. But  it  must  appear  that  there  was  no  previous  malice, 
and  no  unfair  advantage.  It  must  be  a  mutual  combat,  and  not  a 
mere  attack  and  defence,  and  the  deed  must  be  done  immediately, 
under  that  temporary  suspension  of  reason  which  occurs  in  suc^ 
cases. 

The  malice  that  constitutes  murder  may  be  express,  or  may  be 
implied  from  the  circumstances.  It  is  not  confined  to  previous  ill- 
will.  The  act  may  be  sudden,  and  the  intent  formed  just  before 
the  deed,  yet  malice  will  be  implied  in  the  absence  cdf  proof  of 
snflicient  provocation,  or  from  any  circumstances  of  unusual  cru- 
elty. Manslaughter  is  not  inconsistent  with  the  i^se  of  a  deadly- 
weapon.  The  nature  of  the  weapon,  the  manner  of  using  it,  the 
*mode  of  procuring  it,  are  all  circumstances  from  which  presump- 
tions of  fact,  and  not  of  law  arise.  It  is  however  a  general  pre- 
sumption that  a  party  contemplates  the  efieets  of  his  own  act,,  and 
that  death  may  ensu$  from  the  use  of  a  deadly  weapon.  When  it 
is  said  that  the  prisoner  must  prove  the  extenuating  circumstances, 
it  is  not  meant  that  the  testimony  must  be  oflered  by  him.  It  may 
come  from  either  side.  The  jury  are  to  be  satisfied  of  the  exten- 
uating circumstances  from  all  the  evidence,  from  whichever  side 
it  comes. 

Such  was  substantially  the  law,  as  laid  down  by  his  hcmor.  He 
then  commented  carefully  upon  the  evidence,  as  to  the  homicide^ 
as  to  the  provocation  set  up,  and  as  to  the  nature  of  the  collision 
between  the  parties  in  front  of  Forman's  house,*  also,  as  to  the  lan- 
guage attributed  to  the  prisoner  after  the  act. 

The  jury  received  the  case  at  about  half  past  five  o'clock.  The 
court  retired  to  the  lobby,  and  the  counsel  and  a  large  concourse 
of  spectators  remained  in  the  court  room.  At  a  little  before  nine 
o'clock  the  jury  came  in.  It  was  nearly  a  quarter  of  an  hour  after, 
before  the  court  appeared,  though  they  were  in  the  next  room.  It 
was  then  ascertained  that  they  had  been  for  a  considerable  time  en- 
gaged in  the  discussion  and  preparation  of  an  answer  to  a  question 
sent  to  them  by  the  jury.  Hubbard,  J.  th^n  read  to  the  jury  the 
following  paper,  understood  to  have  been  drawn  up  by  the  chief 

Digitized  by  VjOOQ IC 


TRIAL  OP  PETER  YORK,  511 

justice,  as  the  instructions  of  the  court.  "  The  question  put  by  the 
jury  is  as  follows  —  *  Were  the  jury  instructed  by  the  court  that 
the  prisoner  was  to  prove  provocation,  or  mutual  combat,  and  was 
not  to  have  the  benefit  of  any  doubts  upon  the  subject  V  It  is 
hardly  possible  to  give  a  direct  answer,  affirmative  or  negative,  to 
the  question  of  the  jury,  without  some  explanation.  The  rule  erf 
law  is,  when  the  fact  of  killing  is  proved  to  have  been  committed  by 
the  accused,  and  nothing  further  is  shown,  the  presumption  of  law 
is  that  it  is  maliciousi,  and  an  act  of  murder.  It  follows,  therefore, 
that,  in  such  cases,  the  proof  of  matter  of  excuse  or  extenuation 
lies  on  the  accused,  and  this  may  appear,  either  from  evidence  ad- 
duced by  the  prpsecution,  or  evidence  offered  by  the  defendant. 
But  where  there  is  any  evidence,  tending  to  show  excuse  or  exten- 
uation, it  is  for  the  jui'y  to  draw  the  proper  inferences  of  fact  from 
the  whole  evidence,  and  decide  the  fact  on  which  the  excu«e  or  ex- 
tenuation depends,  according  to  the  preponderance  of  evidence. 
Where  there  is  evidence  on  both  sides,  it  is  hardly  possible  to 
imagine  a  case  in  which  there  will  not  be  a  preponderance  of  proof 
one  side  or  the  other.  But  if  the  case  or  the  evidence  should  be, 
in  eqinlibrioy  the  presumption  of  innocence  will  turn  the  scale  in 
flavor  of  the  accused,  that  is,  in  a  case  like  the  present,  in  favor  of 
the  lesser  offence.  But  if  the  evidence,  in  the  opinion  of  the  jury, 
does  not  leave  the  case  equally  balanced,  then  it  is  to  be  decided 
according  to  its  preponderance." 

After  receiving  this  instruction  the  jury  retired,  and  soon  re- 
turned with  a  verdict  of  Guilty  of  Murder. 

MOTION    FOR    A    NEW    TRLA. 

The  prisoner's  counsel  presented  a  motion  for  a  new  trial,  upon 
the  following  grounds :  "Inasmuch  as  when  the  jury  inquired  of 
the  court  whether  the  prisoner  must  prove  the  provocation  or  mu- 
tual combat,  or  whether  he  was  to  have  the  benefit  of  doubts  on 
that  subject,  the  court  instructed  the  jury  that  when  the  fact  of 
killing  is  proved  to  have  been  conraiitted  by  the  accused,  and  there 
is  any  evidence  tending  to  show  excuse  or  extenuation,  the  verdict 
should  be  for  murder,  unless  there  was  a  preponderance  of  proof 
in  favor  of  the  matter  of  extenuation  or  excuse,  or  at  least  an  equi- 
librium of  proof  on  that  point." 

Danaj  in  support  of  the  motion.  The  general  rule  in  crim- 
inal cases  is,  that  the  guilt  of  the  accused  must  be  proved  be- 
yond a  reasonable  doubt  If  the  instructions  are  correct,  the  case 
of  homicide  is  an  anomaly.  It  has  always  been  held  in  this  com- 
monwealth, in  other  cases,  that  in  criminal  trials  the  burden  of 
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proof  never  shifts.  ComnumweaUh  v.  Emboli^  (24  Pick.  373} ; 
Cammonweallh  v.  Danuy  (2  Metcalf,  329.)  In  one  of  these  cases 
the  ruling  of  the  court  below  was  reversed  for.  the  error  of  confooiid- 
ing  the  making  out  of  a  primd  fade  case  with  the  shifting  of  the 
burden  of  proof.  And  in  the  latter  case  it  was  distinctly  held  that 
the  burden  of  proof  does  not  shift. 

In  murd^,  malice  is  the  essence  of  the  indictment.  Reasonable 
doubts  on  the  essence  of  the  crime,  in  whatever  stage  they  arise, 
must  enure  to  the  benefit  of  the  accused.  It  is  contended  that 
homicide  is  an  exception  to  the  general  rule ;  and  that  the  law 
attaches  a  presumption  of  malice  to  the  fact  of  k^ling. 

A  presumption  that  every  homicide  is  murder  is  purely  an  aiti* 
ficial  presumption.  It  is  contrary  to  fact  and  experience ;  iot  of 
all  the  homicides  committed,  while  some  are  justifiable,  and  some 
excusable,  of  those  which  are  criminal,  how  few  are  murder  ?  It  is 
a  presumption  against  reason,  and  knowledge  of  human  natme. 
It  is  a  presumption  against  life  and  liberty  and  the  rights  of  the 
accused.  It  is  admitted  to  be  an  exception  to  the  whole  cmreot 
of  criminal  law.  It  is  contrary  to  the  evident  policy  of  our  coosli* 
tution,  which  provides  that  the  jury,  in  criminal  cases,  shall  be 
judges  both  of  law  and  fact.  Here  they  are  not  even  allowed  to 
be  judges  of  fact,  but  a  fact  is  given  to  them  with  an  artificial 
weight  attached  to  it,  by  the  law,  which  they  are  not  at  liberty  to 
disregard.  The  prisoner  is  entitled  to  an  unbiased  moral  convic* 
tion  of  his  guilt,  which  in  this  trial  he  has  not  had.  We  must  be 
sure  that  this  rule  is  well  founded  in  judicial  decisions.  A  great 
deal  of  loose  language  has  passed  through  the  text  books,  like  the 
following :  ^'  it  is  incumbent  on  the  prisoner,"  ^*  the  prisoner  must 
show,"  "  the  burden  is  on  the  prisoner,"  &c.,  but  we  doubt  if  an 
adjudged  case  can  be  found  where  it  has  been  unequivocally  de- 
cided that  the  presumption  of  law  will  warrant  a  conviction  tor 
murder,  where  there  is  evidence  tending  to  show  exteaiiation,  and 
sufficient  to  raise  reasonable  and  substantial  doubts  in  the  minds  of 
the  jury. 

The  history  of  the  law  of  homicide  accounts  for  the  rise  and 
tradition  of  a  good  deal  of  this  general  language.  Foraierly,  if 
the  homicide  was  proved,  a  verdict  of  murder  was  rendeited,  and 
if  there  were  circumstances  of  excuse,  a  pardon  was  sued  out,  as 
of  course.  In  a  much  later  period,  the  punishment  for  murder  and 
manslaughter  was  the  same.  Even  after  the  degree  of  punish- 
ment was  altered,  the  verdict  was  for  murder,  with  a  recom- 
mendation for  commutation.  (4  Bl.  Com.  188  ;  Russ.  on  Cr.  718.) 
A  separate  verdict  for  manslaughter  was  new  in  Blaql^tone's  time. 
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The  2  N.  Y.  Rev.  Stat.  667,  authorize  an  acquittal  where  the 
homicide  is  proved,  but  is  not  felonious.  This  course  of  proceed- 
ing is  recent.  When  the  verdict  and  punishment  were  the  same, 
there  was  little  need  of  strictness  in  the  distinctions.  It  was  enough 
to  know  that  if  the  killing  was  proved,  the  party  was  to  be  con- 
victed generally.  The  language  has  survived  its  appUcaticm.  The 
true  meaning  of  the  maxim  is,  that  in  the  absence  of  all  other  testi- 
mony the  presumption  of  law  must  be  resorted  to.  But  if  there 
be  any  substantial  testimony,  however  it  may  arise,  tending  to 
show  the  character  of  the  act,  the  presumption  of  law  cannot  be 
used.  The  government  must  prove  the  maUce,  as  much  as  any 
other  part  of  the  indictment,  and  proof  of  homicide  satisfies  this 
burden  of  proof,  in  the  absence  of  other  evidence,  but  does  not  shijl 
it.  After  all,  the  jury  must  try  the  indictment  as  a  single  proposi- 
tion, —  was  it  or  not  a  malicious  kilUng  ?  The  instructions  savor 
too  much  of  special  pleading.  The  prisoner  is  treated  as  though 
he  had  set  up  a  special  plea  in  confession  and  avoidance,  which  he 
must  prove.  It  cuts  the  case  up  into  parts,  and  the  conviction  or 
acquittal  depends  upon  the  state  of  the  technical  presumptions.  If 
reasonable  doubts  arise  in  one  stage  of  the  case,  he  has  the  benefit 
of  them,  if  in  another  he  has  not,  though  that  be  the  essence  of  the 
case.  This  verges  upon  an  artificial  conviction.  The  true  nature 
and  use  of  legal  presumptions  in  criminal  cases,  with  their  limita- 
tions, are  well  explained  in  the  following  passages.  Best  on  Pre- 
sumptions, pp.  18,  43,  208,  259  and  308 ;  in  Wills  on  Circ.  Ev. 
29 ;  and  nowhere  better  than  in  the  passage  from  Burke,  quoted 
by  Wills. 

A  good  argument  against  the  instruction,  is  furnished  firom  the 
fact  that  the  court  is  obliged  to  make  a  new  rule,  —  the  rule  of 
preponderance  and  equilibrium.  These  words  are  nowhere  to  be 
found  in  the  whole  range  of  criminal  law.  Best  on  Pr.  257.  We 
appeal  to  the  court  and  to  the  learned  counsel  for  the  government 
to  know  if  there  is  any  trace  of  a  rule  of  preponderance  in  criminal 
cases.  The  court  is  driven  to  invent  the  rule  to  meet  the  evident 
injustice  of  following  out  the  supposed  principle.  In  Common* 
wealth  V.  Abner  Rogers,  decided  within  a  year,  there  is  the  only 
trace  of  the  new  rule.  But  then  the  plea  was  insanity.  The  act 
was  admitted  to  be  murder,  unless  the  prisoner  was  insane.  The 
burden  might  lie  on  him  to  show  his  insanity,  without  aflFecting 
this  case,  because ;  1st,  insanity  is  an  independent,  substantial 
fact,  somewhat  in  the  nature  of  confession  and  avoidance ;  2d,  the 
presumption  of  fact  and  experience  is  against  insanity,  inasmuch 
as  most  mea  are  sane,  (Best  on  Pr.  57  i)  and  3d,  there  is  a  reason 
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from  public  policy,  for  examining  strictly  into  such  a  plea,  and 
requiring  preponderating  evidence  of  it 

A  presumption  of  law  in  a  criminal  case  is,  at  most,  but  a  substi- 
tute for  facts.  But  here  the  presumption  of  law  is  stronger  than 
the  presumption  from  facts  would  be.  Convictions  would  be  bet- 
ter secured  in  cases  like  the  present,  by  proving  nothing  but  the 
fact  of  the  killing,  and  leaving  to  the  prisoner  the  risk  and  chance 
of  being  able  to  show,  by  eye-witnesses,  the  true  character  of  the 
transaction. 

Even  if  the  language  in  the  courts  is  adhered  to,  and  the  proof 
of  homicide  may  be  said  to  throw  the  burden  of  proof  upon  the  ac- 
cused, we  ask  what  burden  does  it  throw  upon  him  ?  The  piis- 
oner's  burden.  The  only  burden  a  prisoner  ever  can  have  put 
upon  him,  that  of  satisfying  the  jury  that  there  are  reasonable  and 
substantial  doubts  as  to  his  guilt.  If  the  criminal  law  ever  speaks 
of  the  burden  being  on  the  prisoner,  it  means  that  burden,  and  no 
greater.  It  is  when  he  is  in  suspicious  circumstances,  that  he  needs 
the  aid  of  the  presumption  of  innocence.  And  it  is  here  that  it  for- 
sakes him.  When  he  is  involved  in  a  calamitous  issue,  entangled 
in  the  net  of  circumstances  which  are  not  always  easy  to  be  ex- 
plained—  when  he  stands  alone  —  the  Commonwealth  against 
Peter  York — then  he  is  deserted  by  the  law,  and  its  hard,  artiiScial 
intendments  are  turned  against  him. 

Parker^  against  the  motion,  stated,  that  on  account  of  hb 
numerous  engagements  the  last  week,  he  had  not  prepared  a 
full  argument  on  this  point;  but  he  could  not  beUeve  that  the 
court  would  see  cause  so  soon  to  reverse  its  own  decision,  delibe- 
rately made.  So  far  from  the  prisoner  having  reason  to  com- 
plain of  the  ruling  of  the  court,  the  only  objection  to  it  was  that 
the  court  had  bent  the  law  to  favor  the  prisoner.  The  rule  he 
had  always  supposed  to  be,  without  dispute,  that  when  the  homi- 
cide is  proved,  the  burden  is  on  the  prisoner  to  prove  the  circum- 
stances of  excuse  or  extenuation.  Now  the  meaning  of  this  is  the 
same  in  all  cases.  He  must  prove  them  —  prove  them  to  the  satis- 
faction of  the  jury.  The  court  have,  in  tenderness  to  the  prisoner, 
made  a  new  rule,  that  he  need  only  create  a  preponderance  or  an 
equilibrium.  He  admitted  that  this  is  a  rule  not  to  be  found  in  the 
books.  But  it  is  laid  down  in  Rogers's  case,  and  it  was  not  for  the 
prisoner  to  object  to  it. 

To  the  point,  that  proof  of  the  killing  shifts  the  burden  of  prool^ 
he  cited  Foster's  Cr.  Law,  255;  1  East,  P.  C.  106;  Kelyng's  B. 
27 ;  9  Coke,  676 ;  Rex  v.  Onebyy  (2  Ld.  Raym.  1485)  ;  also, 
Commonwealth  v.  J.  J.  Knapp^  (10  Pick.  477) ;   where  it 


Digitized  by  VjOOQ IC 


TRUL  OF  PETER  YORK.  615 

ruled,  that  in  the  trial  of  an  accessory,  if  the  record  of  the  convic- 
tion of  the  principal  is  produced,  the  burden  is  on  the  prisoner  to 
disprove  the  guilt  of  the  principal. 

Phillips  replied.  He  examined  the  authorities  cited  hj^  Mr* 
Parker,  and  argued  that  they  were  chiefly  general  and  loose  lan- 
guage, of  the  kind  described  in  the  opening,  which  had  origi- 
nated in  early  and  arbitrary  times,  and  had  been  passed  from  hand  to 
hand  with  litde  examination,  but  contended  that  no  adjudged  case 
necessarily  decided  the  point.  The  case  in  10  Pick,  is  not  appli- 
cable, in  full.  The  record  was  conclusive  that  the  principal  was 
convicted*  It  was  further  held  to  be  satisfactory  evidence  that  the 
person  convicted  was  a  principal  in  the  act,  and  that  the  burden 
was  on  the  accessory  to  disprove  that.  But  it  was  not  so  held  to 
affect  the  question,  whether  the  act  was  murder,  or  a  less  ofience, 
and  did  not  touch  the  participation  of  the  prisoner  as  accessory. 

Upon  the  conclusion  of  the  arguments,  the  court,  after  a  brief  con- 
sultation, remanded  the  prisoner,  and  said  they  should  take  time  to 
advise  before  the  judgment.  After  an  interval  of  about  six  weeks, 
during  which  it  was  generally  understood  that  the  court  gave  long 
and  careful  attention  to  the  subject,  the  opinions  were  pronounced 
as  follows.  Judge  Dewey  had  in  the  mean  time  returned  from  his 
circuit,  and  joined  in  the  opinion  pronounced. 

Shaw,  C.  J.  *  Motions  for  a  new  trial  in  capital  cases  are  of 
rare  occurrence,  and  as  such  cases  are  by  law  tried  before  a  full 
bench,  cannot  be  considered  as  motions  of  course,  and,  if  allowable 
at  all,  must  be  so  only  on  occasions  of  real  difficulty  and  import- 
ance. In  this  case,  the  instructions  were  necessarily  given  without 
much  time  or  opportunity  for  consultation  and  examination  of  au- 
thorities, and  being  a  question  of  great  delicacy  and  importance, 
the  court  was  very  willing  to  reconsider  the  subject,  with  the  aid 
of  the  arguments  at  the  bar,  and  a  full  and  deliberate  examination  of 
authorities.  It  is  matter  of  unfeigned  regret,  that,  in  a  question  of 
such  magnitude,  the  members  of  the  court  have  not  been  able  to 
come  to  a  unanimous  opinion.  It  is  my  duty  to  state  the  opinion 
of  the  majority. 

Murder  is  homicide  with  malice  aforethought.  As  one  argument 
in  favor  of  the  motion  is,  that  the  presumption  of  this  ^<  malice 


I  The  opinions  are  not  given  here  in  the  very  words  or  order  used  by  the  learned 
judges,  bat  are  prepared  in  a  condensed  form,  by  a  member  of  the  bar,  from  the 
manaseript  opinions  of  the  court. 
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aforethought"  from  the  fact  of  killing  is  arbitrary,  artificial^  and 
against  reason  and  experience,  it  is  proper  to  consider  what  the 
thing  presumed  is;  in  other  words,  what  is  legal  nialiee  afore- 
thought? Beside  the  word  aforethought,  the  books  use  other 
words  as  defining  the  crime  of  murder,  to  wit,  deliberate,  sedalo 
animoy  &c.  But  none  of  these  phrases  require  that  the  intent 
should  exist  long  beforehand.  However  short  the  interval,  the  in- 
tent necessarily  precedes  the  act,  and  if  the  act  is  in  pursuance  of 
the  intent,  it  is  prepense  or  aforethought  As,  when  a  mortal  blow 
is  given  with  a  deadly  weapon  immediately  upon  mere  words  of 
provocation.  This  is  murder,  words  not  being  a  sufficient  provo- 
cation in  law,  however  soon  the  blow  followed  the  words  ;  so  rap- 
idly does  the  mind  form  its  purposes,  and  so  immediately  does  the 
hand  execute  them.  In  Pennsylvania,  where  by  statute  "  premed- 
itation "  constitutes  murder  in  the  first  degree,  it  has  been  repeat- 
edly held,  that  the  intent,  however  immediately  executed,  is  the 
true  criterion.  (4  Ball.  146,  Addis.  257,  &c.)  The  word  malice, 
too,  must  not  be  taken  in  its  popular  sense  of  malignity,  hatred,  oi 
ill-will.  In  law  it  is  applied  to  a  wrongful  act  done  malo  anmo^ 
that  is,  with  a  wicked  intention.  It  is  no  more  than  the  wilful  do- 
ing of  an  injurious  act  without  lawful  excuse.  Bromage  v.  Prostet^ 
(4  B.  &  Cr.  247)  ;  Wilts  v.  NoyeSy  (12  Pick.  324)  ;  4  StarkieEv. 
903.  Also,  it  is  a  well  settled  principle,  that  every  person  must 
be  held  to  intend  the  natural  consequences  of  his  own  act.  My 
therefore,  a  man  does  an  act  knoMongly,  the  natural  conseqacBce 
of  which  is  to  take  the  life  of  another,  he  must  be  presumed  to  have 
intended  so  to  do.  Taking  then  these  maxims  and  terms,  with 
their  proper  definitions,  we  find  it  is  not  an  arbitrary  and  arti- 
ficial rule,  to  infer  malice  from  the  wilful  doing  of  an  act  likely  to 
cause  death,  without  evidence  of  justification  or  excuse,  but  a  natu- 
ral and  necessary  inference  of  fact. 

There  may  be  a  class  of  cases,  where,  if  reasonable  doubt  arises 
as  to  the  malice,  the  court  would  properly  instruct  the  jury  to  find 
manslaughter.  As  where  a  mother  exposed  her  infant  child  in  a 
garden,  and  it  was  killed  by  a  kite ;  or  where  overseers  of  the 
poor  shifted  a  pauper  from  parish  to  parish,  until  he  died  of  expos- 
ure and  hunger  ;  or  where  a  son  wantonly  exposed  a  sick  father 
to  the  cold ;  or  where  a  man  wantonly  threw  a  heavy  piece  of 
timber  from  a  house  into  the  street  of  a  populous  town.  But  in 
such  cases  there  is  no  intention  to  take  life,  and  the  question  whether 
it  be  murder  or  manslaughter,  must  depend  on  the  degree  of  care- 
lessness, cruelty,  or  malignity  presented  by  the  evidence,  and  is  an 
inference  of  fact  from  all  the  circumstances.    But  the  case  to  whiA 
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the  nde  we  are  now  considering  was  applied,  is  one,  where  the  life 
of  the  deceased  has  been  taken  by  the  accused,  by  a  vcduntary  act, 
a  wonnd  inflicted  with  great  violence,  with  a  deadly  weapon,  and 
upon  a  vital  part.  The  inferring  of  a  malicious  intent  to  kill  from 
such  an  act,  is  placed  by  the  text  writers  among  natural  and  neces- 
sary presumptions  of  reason  and  experience.  (4  Stark.  Ev.  9 ; 
3  Greenl.  Ev.  p.  18.) 

Let  us  examine  into  the  authority  for  the  rule  for  the  presumption 
of  malice.  In  Foster's  Cr.  L.  255,  it  is  said,  '<  the  fact  of  killing 
being  first  proved,  all  the  circumstances  of  accident,  infirmity,  &c. 
are  to  be  satisfactorily  proved  by  the  prisoner,  &c."  This,  though 
high  authority,  not  being  a  judicial  decision,  we  trace  it  to  an  earlier 
source.  In  Macalley's  casBj  (9  Co.  676,)  it  was  decided  by  all  the 
judges  and  barons,  upon  great  consideration,  that  if  one  kills 
another  without  provocation,  and  without  any  mahce  prepense 
that  can  be  proved,  it  is  murder.  This  case  is  put  as  of  one  of  kill- 
ing without  provocation,  but  I  think  this  evidently  means  where  no 
provocation  is  proved.  This  is  established  by  Legg(^8  caae^ 
(Kelyng,  27,)  where  it  was  held  that  if  one  kill  another,  and  no 
quarrel  appear,  it  is  murder,  and  it  lieth  on  the  accused  to  prove 
the  quarrel.  In  Onebi/$  casCy  (2  Ld.  Ray.  1485,)  which  was  a 
special  verdict,  it  was  objected  that  the  killing  was  in  a  sudden 
quarrel,  but  the  court  said  the  law  will  not  presume  it  to  have 
been  in  a  quarrel  unless  that  is  proved,  and  referred  to  Leggffs 
case. 

Another  reason  for  holding  this  opinion  is  drawn  from  the  judg- 
ments rendered  on  special  verdicts.  In  these  verdicts  it  is  be- 
lieved that  the  jury  never  found  in  terms  either  that  there  was  or 
was  not  malice,  or  that  there  was  or  was  not  sufficient  provocation, 
but  the  court  were  judges  of  the  malice  and  of  the  extenuation 
from  the  facts  found.  {Oneby^s  case^  Mawgridge^s  cascj  HoUowy's 
catCj  (Palmer,  545,)  and  Legg^s  cassy  cited.)  It  is  equally  well 
settled  that  if  the  facts  found  are  not  sufficient  to  prove  the  ac- 
cused guilty  of  murder,  the  court  will  take  nothing  against  him  by 
intendment,  but  presume  him  not  guilty.  If  the  fact  of  killing  is 
found,  and  the  jury  neither  find  nor  negative  the  extenuation,  nor 
find  the  malice  in  terms,  the  judgment  of  murder  must  be  on  the 
presnoQption  that  in  the  absence  of  proof  of  provocation,  the  killing 
was  mfidicious.  And  the  jury  do  not  return  any  facts  but  those 
proved,  that  is,  proved,  of  course,  to  their  satisfaction.  The  prac- 
tice of  the  conrt  in  the  cases  above  referred  to  seems  to  establish 
the  rule  that  in  the  absence  of  circumstances  of  extenuation  proved 
to  the  satisfaction  of  the  jury,  the  court  is  obliged  to  render  judg- 
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meat  for  murder,  if  a  homicide,  neith^  justified  nor  excused,  is 
proved  to  the  satisfaction  of  the  jury. 

It  is  objected  that  by  our  ruUng  the  prisoner  may  be  convicted  of 
murder,  although  the  jury  entertain  reasonable  doubts  of  the  malice. 
But  it  is  the  guilt  of  the  accused,  which  is  to  be  proved  beyond  a 
reasonable  doubt,  and  in  the  view  we  take  of  the  law,  the  guilt  is 
so  proved  by  proof  of  the  act  of  voluntary  killing,  without  excuse 
or  justification  apparent  upon  the  evidence  offered  in  support  of 
the  prosecution.  The  maxim  of  the  law  in  favor  of  innocence  is 
not,  then,  violated.  If  this  had  been  a  special  verdict,  and  the 
jury  had  found  a  voluntary  killing,  with  a  deadly  weapon,  violently 
used,  and  returned  that  th^re  was  evidence  tending  to  show- 
provocation,  but  that  the  proof  of  the  provocation  did  not  pre- 
ponderate over  the  proof  against  it,  nor  balance  it,  though  it 
was  enough  to  raise  reasonable  doubts,  we  should  have  considered 
the  extenuating  circumstances  as  not  proved,  and  the  judgment 
would  be  for  the  greater  offence*  In  favorem  viUBy  we  allowed  a 
preponderance,  the  rule  in  civil  cases,  to  be  the  measurement  of 
proof  of  facts  in  favor  of  the  accused.  The  ruling  as  to  the  equi- 
librium may  deserve  a  further  consideration  when  it  shall  again 
arise,  but  the  accused  cannot  object  to  it,  as  it  is  in  his  favor. 

Besides  the  authorities  cited  to  the  point  of  the  presumption  of 
malice  from  the  killing,  we  may  add  others  in  which  it  has  been 
recognized.  Hale,  P.  C.  455  ;  4  Hawk.  P.  C.  B.  1,  c.  31,  ^  2 ; 
4B1.  Com.  206 ;  1  East,  P.  C.  c.  6,  <^  12 ;  1  Russ.  on  Cr.  422,  3  ; 
8  C.  &  P.  116 ;  ibid.  35 ;  Rose.  Cr.  Ev.  20 ;  4  St.  Ev.  964 ; 
Parker,  Ch.  J.  in  Commonwealth  v.  Phillips^  1817.  Also  9  Pick. 
496,  and  10  ibid.  484,  are  to  the  point  that  the  burden  may  be 
thrown  upon  the  accused  to  rebut  a  presumption  of  guilt,  by  satis- 
factory evidence,  and  that  it  is  not  enough  to  bring  the  fact  intp 
question. 

It  was  understood  that  Hubbard  and  Dewey,  justices,  con- 
curred in  this  opinion. 

Wilde  J.  delivered  a  dissenting  opinion.  After  a  most  careful 
and  anxious  consideration  of  this  subject,  I  cannot  concur  in  the 
opinion  of  my  learned  associates  ;  and  in  a  question  so  important, 
I  feel  bound  to  state  the  principles  upon  which  my  own  opinion  is 
formed.  In  my  judgment,  the  question  entirely  depends  qbl  the 
rule  of  law  as  to  the  burden  of  proof.  If  the  burden  of  proof  was 
throughout  the  trial  on  the  conmion wealth,  then  the  instructions 
to  the  jury  were  incorrect.  If,  on  the  contrary,  the  burden  of 
proof  was  on  the  prisoner,  he  has  no  cause  of  complaint,  as  the 
instructions  were  more,  favorable  than  the  law  required. 
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It  is  unnecessary  to  cite  authorities  to  the  point  that  the  crime 
charged  must  be  proved  beyond  a  reasonable  doubt.  A  prtmd 
facie  case,  in  civil  causes,  may  shift  the  burden  of  proof,  or  it  may 
not*  But  in  criminal  trials,  this  burden  can  rarely  shift ;  probably 
never  in  trials  on  the  general  issue.  If  the  accused  pleads  a  par- 
don, or  a  former  conviction,  he  has  the  burden  ;  but  if  he  relies  on 
facts  tending  in  any  way  to  disprove  any  fact  in  the  indictment 
essential  to  the  crime,  the  burden  is  still  on  the  government.  As 
in  the  case  of  an  alibi  ;  it  may  be  clearly  proved  that  the  crime 
charged  was  committed  by  some  person,  and  witnesses  swear  that 
that  person  was  the  prisoner,  and  their  testimony  alone  is  satisfac- 
tory, yet,  if  he  brings  witnesses  equally  credible  to  swear  that  he 
was  in  another  place  at4hat  time,  and  the  fact  is  left  in  reasonable 
doubt,  the  defendant  cannot  be  convicted.  The  burden  was  still 
on  the  government.  It  has  been  sufficiently  considered  and  d^ 
cided  in  cases  not  of  homicide,  as  in  CommanweaUh  v.  Dana,  (3 
Mete.  240,)  that  the  burden  is  on  the  government  to  satisfy  the 
jury  beyond  a  reasonable  doubt,  upon  all  the  evidence,  whatever 
may  be  a  primd  facie  case.  So  in  Powers  v.  Russell,  (13  Pick. 
67.)  It  is  admitted  by  the  district  attorney  that  the  government 
must  prove  the  main  facts  of  the  indictment  beyond  a  reasonable 
doubt ;  but  he  contends  that  if  the  homicide  is  proved  upon  the 
prisoner,  the  burden  is  shifted  by  the  operation  of  a  presumption 
of  law  that  every  homicide  is  murder.  If  it  is  so  shifted,  the  case 
of  homicide  is  an  anomaly  in  the  criminal  law.  A  presumption 
that  every  killing  is  murder  rather  than  manslaughter  is  against 
conunon  sense  and  experience.  Judging  from  experience  and 
knowledge  of  human  nature,  we  should  rather  infer,  before  hear- 
ing the  testimony,  that  there  roust  have  been  some  adequate  provo- 
cation, or  the  heat  of  mutual  combat,  to  account  for  a  killing.  At 
least,  the  mere  homicide  leads  to  no  just  inference  as  to  one  degree 
of  criminality  rather  than  the  other. 

If  the  presumption  ever  was  a  rule  of  law,  it  arose  in  early  and 
barbarous  times,  when  the  rights  of  the  accused  were  few  and  ill 
secvred,  and  the  rules  as  to  evidence  were  arbitrary  and  irregular. 
It  has  nowheref  been  a  subject  of  discussion  in  the  books,  and  we 
apprehend  that  no  decision  of  later  times  can  be  found  to  support 
it  The  dicta  relied  upon  from  the  books  are  taken  from  cases  of 
special  verdicts,  where  the  question  of  the  burden  of  proof  did  not 
and  could  not  arise.  The  earliest  ca^e  is  that  in  Kelyng,  which  is 
on  a  special  verdict  So  in  Onebifs  case,  the  court  refer  to  Kelyng. 
In  this  case  it  was  held  that  the  jury  were  to  find  the  facts,  and  the 
court  to  judge  of  the  malice  or  extenuation.    And  so  it  was  for  a 
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long  time  considered,  and  the  decisions  were  on  special  verclicts. 
The  question  of  malice  or  not  did  not  present  itself  to  the  jury*. 
Yet  the  few  dicta  in  these  cases  are  the  foundation  of  the  language 
handed  down  in  the  books.  Now,  the  jury  are  to  judge  of  ti^ 
malice  upon  the  evidence  itself,  and  not  by  presumptions  of  law  ap- 
pUed  to  it.  If  they  had  found  a  special  verdict  in  this  case,  it  would 
have  been  that  the  homicide  was  proved,  but  that  as  to  whether  it 
was  of  maUce  or  in  heat  of  blood,  they  entertained  reasonable 
doubts  upon  the  evidence,  though  the  preponderance  of  proof  was 
that  it  was  malice.  Could  the  court,  upon  such  a  verdict,  have 
passed  sentence  of  death  ?  Clearly  not,  because  a  material  fiict, 
characteristic  of  the  crime,  was  not  sufficiently  proved. 

There  is  another  view  of  the  origin  of  this  supposed  presumption. 
Murder,  according  to  Blackstone,  was  originally  applied  only  to 
secret  killing,  as  its  derivation  denotes.  It  was  made  a  distinct 
crime  by  Canute,  to  prevent  the  secret  assassinations  of  his  country- 
men by  the  English.  It  was  continued,  for  a  like  purpose,  by 
William  the  Conqueror,  in  behalf  of  his  Normans.  So  it  continued 
until  the  Stat.  14  Ed.  III.  ch.  4,  by  which  the  difference  between 
secret  and  open  homicides  was  abolished.  The  ground  of  the  pre- 
sumption, if  any  good  ground  ever  existed,  was  then  taken  away. 
Why  text-writers  have  not  traced  the  maxim  to  its  source,  is  cer- 
tainly very  remarkable.  But  it  has  never  been  a  subject  of  dis- 
cussion, nor  have  any  modern  cases  been  decided  upon  it,  that  I 
can  find. 

Blackstone  says,  that  every  homicide  is  presumed  to  be  malicious 
until  the  contrary  appeareth,  and  cites  Foster.  But  Foster  only 
cites  Oneby^s  case,  in  which  is  only  a  dictum,  and  a  reference  to  a 
similar  dictum  in  Kelyng.  These  dicta  were  in  cases  of  spedal 
verdicts,  as  we  have  seen.  In  East  there  is  a  reference  to  Foster 
and  to  Lord  Hale  ;  but  Hale  does  not  support  the  presumption  in 
question.  He  speaks  only  of  a  killing  without  provocation,  or  by 
poison,  which  is  deliberate  and  cannot  be  extenuated.  Coke,  in 
3d  Inst.,  says  that  malice  is  impUed  when  one  kiUeth  another  with- 
out provocation,  or  by  poison.  Neither  Coke  nor  Hale  give  cmm- 
tenance  to  the  presumption  contended  for.  The  case  in  8  C.  &  P. 
35,  was  one  of  secret  killing,  where  the  prisoner  offered  nd  evi- 
dence whatever  to  explain  the  circumstances.  But  in  the  same 
volume,  p.  15,  Park  J.  lays  down  a  rule,  the  reverse  of  the  one 
contended  for,  namely,  that  the  homicide  fixed  on  the  prisoner  may 
be  manslaughter  or  murder,  as  it  may  turn  out  in  the  evidence^  un- 
less the  prisoner  shows  it  to  have  been  excusable. 

In  my  judgment,  the  following  positions  may  be  maintained. 
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1.  The  presumption  of  malice  from  the  mere  fact  of  killing,  is  ar- 
bitrary and  unreasonable,  and  had  its  origin  in  a  barbarous  state  of 
the  criminal  law.  2.  If  it  ever  justly  applied,  it  was  only  to  secret 
homicides,  as  open  homicides  were  not  murder,  until  14  Edw.  lit. 
It  cannot  be  extended  to  homicides  committed  in  presence  of  wit- 
nesses. In  such  cases  the  jury  djecide  whether  it  is  donei  in  malice 
or  in  hot  blood,  according  to  the  facts  before  them,  and  must  not 
give  a  verdict  for  malice,  unless  satisfied  that  it  was  of  malice.  If 
the  presumption  of  law  is  applied,  the  only  material  fact  is  the  kill- 
ing; and  the  weapon  used,  the  manner  of  the  act,  and  all  the  cir- 
cumstances become  wholly  immaterial.  Evidence  as  to  them  need 
only  come  from  the  prisoner  at  his  risk  and  peril.  This  cannot  be. 
3.  If  there  ever  was  any  such  presumption —  and  it  appears  upon  ex* 
amination  that  there  is  reasoitable  doubt  whether  the  presumption  is 
well  founded  —  the  prisoner  cannot  be  convicted,  especially  on  a 
presumption  so  unreasonable,  and  so  dangerous  to  life.  4.  The 
burden  is  on  the  government  to  prove  the  crime  charged,  and  that 
beyond  a  reasonable  doubt.  Especially  should  this  rule  apply  in 
capital  trials,  where  the  specific  fact  to  be  proved  is  malicious  kill- 
ing ;  and  where  nothing  ought  to  justify  the  sentence  of  death,  but 
an  unbiased  moral  conviction  of  the  prisoner's  guilt  of  that  specific 
crime.  5.  There  is  no  principle  or  authority  in  crinunal  law  jus- 
tifying a  conviction  on  preponderating  evidence,  unless  it  removes 
ev^ry  reasonable  and  substantial  doubt. 

I  reluctantly  assented  to  the  instructions,  relying,  but  with  some 
suspicion,  on  the  language  of  the  text-writers.  It  was  the  same 
with  me  in  Rogers's  case  ;  but  the  verdict  was  there  for  the  pris- 
oner. I  think  the  jury  should  have  been  instructed  that,  upon  ftU 
the  evidence,  they  should  be  satisfied,  beyond  a  reasonable  doubt, 
that  the  killing  was  of  malice.  There  is  no  presumption  from  the 
mere  faet  of  killing,  that  the  homicide  was  malicious  rather  than 
from  provocation.  If  there  be  any,  it  applies  only  to  secret  killing, 
and  tiot  to  the  case  at  bar,  where  there  were  eye-witnesses  to  the 
manner  and  circumstances  of  the  act.  I  think,  therefore,  that  a 
new  trial  sfaoidd  be  granted. 

The  prisoner  was  then  again  remanded,  and  on  the  6th  day  of 
FebriMiry  last  the  sentence  of  death  was  passed  upon  him  by  the 
chief  justice;  to  be  executed  at  such  time  as  the  governor  should 
onler.     Wnj)B,  J.  was  not  [present  when  sentence  was  passed. 
VOL.  vn.  —  NO.  XI.  66 
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District  Court  of  the  United  States j  MassachuseUs^  December  y  1844, 
at  Boston.    In  AdmifaUy. 

J0NE8,   AND   ANOTHER.   V.    ThE   WrECK   OP   THE    MaSSASOIT. 

In  case  of  shipwteck,  seamen  are  entitled  to  wages,  as  such,  if  by  their  exertiDns 
remnants  of  the  vessel  to  the  amount  of  the  wages  are  saiN»d,  although  no 
freight  be  earned. 

If,  after  a  vessel  is  cast  on  shore,  the  owner-appear  with  a  competent  force,  sopei- 
sedes  the  officers,  and  takes  the  business  of  salvage  out  of  the  hands  of  the  sesp 
men,  and  neither  affords  them  subsistence  nor  desires  their  aid,  they  being  wil- 
ling to  render  it,  they  may  recover  wages  in  a  suit  in  rem  against  the  remnants 
of  the  vessel. 

Tms  was  a  libel  for  wages  in  a  voyage  from  Oalcutta  to  Boston. 
The  facts  sufficiently  appear  in  the  opinion  delivered  by 

Spraoue,  J.  If  no  freight  was  earned  the  first  question  is 
whether  in  case  of  shipwreck  and  total  loss  of  freight,  but  parts  of 
the  vessel  being  saved  by  the  exertions  of  the  crew,  the  seamen 
are  entitled  to  wages.  When  the  early  editions  of  Abbott  on 
Shipping  were  published,  there  had  been  no  decision  on  this  pomt 
in  England.  (Abbott  on  Shipping,  3d  edition,  p.  435.) 

In  the  American  courts  it  has  been  settled,  by  a  series  of  deci- 
sions conmiencing  at  an  early  date,  that  in  such  case  the  seamen 
are  entitled  to  compensation.  Should  that  compensation  be  wages 
under  the  contract  ?  This  was  opposed  to  the  maxim,  that 
"  freight  is  the  mother  of  wages,"  which  the  courts  were  not 
prepared  directly  to  encounter.  Should  the  compensation  be 
salvage  ?  Salvors  are  mere  volunteers,  and  very  liberal  compen- 
sation is  awarded  to  them,  in  order  to  invite  their  exertions  and 
secure  their  fidelity  in  the  laborious  and  oftentimes  perilous  service 
of  rescuing  and  preserving  wrecked  property.  Shall  then  seamen 
be  absolved  from  the  obligations  of  their  contract,  and  from  all 
duty  of  obedience  to  their  officers,  at  the  moment  when  their  ser- 
vices may  be  most  needed,  for  the  protection  of  the  property  of 
the  owners  ?    Shall  they  be  at  liberty,  at  such  a  time,  to  divest 
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themselves  at  once  of  their  allegiance  to  the  ship,  and  of  the  cha- 
racter of  covenanted  seamen,  and  assume,  at  their  option,  the 
character  of  salvors,  claiming  its  large  rewards  and  subject  to  no 
control  ?  This  would  not  only  be  inconsistent  with  the  contract 
of  hiring,  but  a  startling  violation  of  that  pruiciple  of  maritime 
policy  which  sedulously  endeavors  to  bind  up  the  interest  of  the 
mariner  with  that  of  the  owner.  It  would  be  not  only  an  in- 
ducement to  relax  his  efforts  in  time  of  difficulty  and  danger,  but 
a  direct  temptation  to  cause  shipwreck  and  disaster,  that  he  might 
8uccessfi(lly  claim  the  large  rewards  of  salvage  service. 

There  may,  indeed,  be  cases  in  which  seamen  may  become 
salvors  of  their  own  ve89el,  as  stated  by  Lord  Stowell  in  the  Nep^ 
tunCf  (1  Hag.  227,  237)  ;  and  by  Mr.  Justice  Story  more  liberally, 
'  in  the  Two  Catherines^  (2  Mason,  319) ;  and  as  in  the  JBUnreaUi 
(2  Cranch,  240,  269,  270) ;  although  that  was  against  the  judg- 
ment of  that  aUe  jurist,  Mr.  Justice  Washington,  as  appears  in  the 
Cato^  (1  Peters  Ad.  R.  61,  62.)  But  seamen  can  properly  be- 
come salvors  only  in  very  extraordinary  cases,  where  the  services 
rendered  are  without  the  ratige  of  their  contract,  and  therefore 
voluntary.     Of  such  we  are  not  now  speaking. 

The  objections  to  seamen  bec6ming  salvors,  in  ordinary  cases 
of  shipwreck,  are  so  formidable  that  the  idea  could  not  be  en- 
tertained, and  it  was  decided  that  they  were  still  held  by  their 
contract  and  bound  to  continued  exertions  to  save  their  ship, 
her  tackle,  apparel,  and  fragments.  That  for  such  laborious 
and  hazardous  service,  when  successfully  performed,  he  should 
receive  some  reward,  no  one  was  bold  enough  to  deny.  It  could 
not  be  salvage,  for  the  insurmountable  objections  already  stated. 
Should  it  be  a  quantum  meruit  ?  That  was  incompatible  with 
the  idea,  that  the  service  was  rendered  under  a  contract  prescribing 
the  rate  of  compensation,  and  was  obnoxious,  in  a  gre^t  degree, 
to  the  objections  which  excluded  salvage. 

Holding,  as  the  courts  generally  did,  and  upon  the  strongest 
reasons,  that  the  seaman  was  still  serving  under  the  obligation  of 
his  contract,  the  plain  principle  would  seem  to  be  that  hi?  com- 
pensation should  be  that  which  the  contract  prescribed.  And  this 
was  the  practical  result  to  which  they  in  fact  generally  came, 
although  they  did  not  see  fit  to  give  it  the  name  of  wages. 
They  have  called  it  sometimes  salvage  measured  by  the  stipu- 
lated wages,  sometimes  qmsii  salvage,  or  wages  in  the  nature  of 
salvage.  But  the  compensation  actually  given  was  the  contraet 
wages,  neither  more  nor  less ;  and  this,  too,  whether  the  voyage 
had  been  long  or  short,  the  amount  large  or  small,  or  the  service 
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at  the  time  of  the  shipwreck  great  or  trifling.  It  had  not  one 
quality  of  salvage,  excepting  that  something  must  be  saved.  It 
was  not  for  voluntary  but  for  covenanted  service.  It  was  not  en- 
hanced by  peril  and  gallantry,  nor  diminished  by  the  object  being 
easily  and  safely  accomplished.  It  was  not  affected  by  the  value 
of  the  property  saved,  provided  it  was  not  less  than  the  amount  of 
the  wages.  It  might  exhaust  the  whole  remnants,  where  there 
had  been  little  either  of  peril  or  labor  ;  or  it  might  not  take  a 
hundredth  part,  where  both  had  been  great.  Decisions  of  Judge 
Winchester,  reported  in  a  note  in  1  Peters  Ad.  R.  194,  195  ; 
Frothingham  v.  Prince^  (3  Mass.  563,)  more  fully  reported  in  2 
Dane  Ab.  462;  The  Catherina  Maria,  (2  Peters  Ad.  R.  424)  ; 
and  note  to  p.  427,  which  states  what  was  the  ultimate  decree  in 
The  Cato,  (1  Peters  Ad.  48,  68,  69)  ;  TJie  Cynthia^  (2  Peters  ' 
Ad.  R.  204,  209)  ;  The  Harmony,  (1  Peters  Ad.  R.  79,)  a  iwuark 
arguendo  ;  Coffin  v.  Storer,  (5  M.  R.  253,  254,)  a  dictum;  The 
Two  Catherines,  (2  Mason,  319,  337,  340)  ;  The  Sophia,  (Gflpin 
R.  77,  79,  80,  82) ;  The  Hercules,  (Ibid.  188.)  In  Dewtt^  v. 
Tomhagen,  (3  John.  R.  156,)  the  court,  by  Kent,  C.  J.,  consideis 
the  compensation  that  should  be  awarded  to  be  salvage ;  and  the 
same  opinion  is  expressed  in  3  Kent  Com.  195. 

It  will  be  seen  by  these  cases,  that  while  judges  and  jurists 
were  really  carving  out  a  new  exception  from  the  general  rale, 
that  makes  the  earning  of  freight  a  prerequisite  to  the  recovery 
of  wages,  they  had  the  fear  of  the  maxim  that  '^  freight  is  the 
mother  of  wages,"  before  their  eyes,  and  sought  to  propitiate  it 
by  a  misnomer.  That  maxim  is  probably  indebted  to  the  concise 
figure  of  speech  in  which  it  is  conveyed  for  something  of  its  force 
and  acceptance,  for,  as  observed  by  Lord  Stowell  in  The  Nep* 
tune,  it  is  not  strictly  accurate.  Wages  are  the  legitimate  off- 
spring of  the  mariner's  contract  united  with  its  performance,  — 
cut  off  indeed  sometimes  by  the  stern  decrees  of  maritime  policy 
seeking  to  unite  the  interest  of  the  mariner  wilh  that  of  the 
owner. 

Chancellor  Kent,  in  3  Johns,  and  in  his  Commentaries  above 
cited,  expressed  dissatisfaction  with  this  equivocal  state  of  judicial 
opinion,  in  which  the  language  of  the  courts  vibrated  between 
wages  and  salvage,  and  to  escape  from  it  he  adopted  the  greater 
evil  of  considering  that  the  reward  should  be  strictly  and  merely 
salvage.  Mr.  Justice  Story,  in  The  Two  Catherines,  (2  Mason, 
334,)  says,  "  If  the  question  were  entirely  new,  it  might,  perhaps, 
be  more  consistent  with  the  principle  of  the  rule,  that  the  earning 
of  wages  shall  depend  on  the  earning  of  freight,  to  hold  that  the 
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case  of  shipwreck  constituted  an  exception  from  the  rule,  and  that 
the  claim  to  wages  was  fully  supported  by  the  maritime  policy,  on 
which  the  rule  itself  rests." 

What  was  thus  clearly  indicated  in  1821  as  the  most  proper 
course,  and  which  Judge  Story  would  evidently  have  pursued,  but 
for  the  influence  of  previous  opinions  pronounced  by  others,  was 
fully  adopted  by  Lord  Stowell  in  The  Neptune,  (1  Hag.  227.) 
The  case  was  this.  A  British  vessel  was  wrecked  on  the  coast  of 
France  and  the  freight  totally  lost,  but  by  the  exertions  of  the 
crew  pajts  of  the  vessel  were  saved  and  sold  by  the  captain  who 
was  also  the  owner.  After  their  return  to  England  the  seamen 
instituted  a  suit  in  personam  in  the  admiralty  against  the  owner 
for  wages.  The  libel  or  petition  contained  no  claim  for  salvage 
or  quasi  salvage  services.  Lord  Slowell,  after  full  investigation, 
in  an  elaborate  judgment  sustained  the  naked  claim  for  wages 
as  such,  distinctly  announcing  it  as  an  exception  to  the  rule  which 
makes  wages  to  depend  on  freight.  This  is  evidently  approved  by 
the  American  editor  of  Abbott  on  Shipping,  (4th  American  edi- 
tion, p.  452)  ;  and  again  by  the  same  high  authority,  in  Pitman  v. 
HoapeTj  (3  Sum.  60)  ;  and  we  may  now,  with  that  directness 
which  should  characterize  courts  of  justice,  give  to  the  established 
practice  in  this  country  its  true  designation  and  say  that  in  such 
cases  wages,  as  such,  are  recoverable. 

The  result  of  the  authorities  and  the  true  doctrine  are  well  stated 
in  Curtis's  Rights  and  Duties  of  American  ^amen  (p.  285  to 
290)  where  the  learning  on  this  subject  is  collected. 

But  it  is  contended  that  in  the  case  now  before  the  court  the  sea- 
men did  not  save  the  remnants  of  the  vessel,  that  they  were  pre* 
served  by  other  agency,  and  that  this  distinguishes  the  present 
from  all  cases  in  which  compensation  has  been  allowed  and  ranges 
it  with  that  of  Lewis  v.  Elizabeth  Sf  Jane,  (Ware,  46.) 

What  are  the  facts  ?  The  ship  Massasoit,  on  a  voyage  from  Cal- 
cutta to  Boston,  went  ashore  in  a  storm,  on  the  night  of  Wednesday, 
the  11th  of  December  last,  on  Point  Alderton,  at  the  mouth  of  Bos- 
ton harbor.  The  crew  remained  on  the  wreck  performing  all  their 
duties  until  they  were  taken  off  by  a  life  boat,  barely  escaping  with 
their  lives,  about  three  o'clock  in  the  afternoon  of  Thursday.  Previous 
to  this  the  owners  had  received  information  of  the  disaster,  and  at 
the  time  when  the  seamen  were  landed,  the  agent  of  the  owners  ar- 
rived with  a  steamboat  from  Boston,  for  the  purpose  of  saving  the 
remnants  of  the  vessel  and  cargo.  From  thai  time  the  captain 
gave  up  all  control  to  the  agent.  The  crew  were  in  a  suffering 
condition  and  physically  unable  to  perform  any  labor  during  the 
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residue  of  Thursday.  On  Friday  some  of  them  were  still  too 
feeble  to  do  anything ;  the  others  went  upon  the  beach,  near  the 
wreck,  and  rendered  some  trifling  service  by  throwing  out  of  the 
reach  of  the  sea  a  few  sheets  of  copper  that  had  been  torn  by  the 
waves  from  the  bottom  of  the  ship.  The  agent  continued  to  labw 
in  saving  the  wreck  until  Tuesday  following,  and  then  contracted 
with  certain  persons  to  take  up  the  cables  and  anchors  when  the 
sea  should  become  smoother  ;  which  was  done  in  the  succeeding 
week.  Neither  the  agent  of  the  owners  nor  the  officers  of  the 
ship  furnished  the  seamen  with  any  means  of  subsistence,  or  called 
on  them  for  any  service,  nor  indicated  in  any  manner  that  their  aid 
was  desired. 

The  seamen  never  formally  tendered  their  services,  but  no  dis- 
inclination was  manifested  on  their  part  to  perform  whatever  ser- 
vices might  be  required  of  them.  They  remained,  supported  by 
charity,  near  the  wreck,  their  presence  and  condition  being  known 
to  the  agent  and  officers,  until  Saturday,  when  th^y  went  to 
Boston. 

The  admiralty  requires  no  vain  or  nugatory  acts,  and  a  formal 
and  express  offer  of  service  was  not  necessary.  Had  the  agent 
desired  their  aid  he  would  doubtless  have  made  it  known  and 
furnished  them  the  means  of  subsistence,  which  might  easily 
have  been  done.  Instead  of  which  he  came  with  a  steamer  and 
as  great  a  force  of  efficient  men  as  he  chos6  to  take  with  him,  and 
it  was  in  his  power^  before  Friday  morning,  to  have  increased  that 
force  to  any  desired  extent.  I  must  presume  therefore  that  he 
had  all  the  assistance  that  he  wished,  and  the  seamen  being  thos 
superseded,  and  the  saving  of  the  remnants  taken  out  of  their 
hands,  might  well  consider  themselves  discharged,  and,  after  re- 
maining near  the  wreck  about  forty  hours  upon  charity,  seek  the 
means  of  subsistence  elsewhere. 

Why  should  they  not  have  wages  ?  Such  performance  would, 
upon  the  principles  applicable  to  other  contracts  of  hiring,  entitle 
them  to  the  stipulated  reward.  That  policy  which  makes  the 
compensation  of  the  seaman  depehd  on  his  saving  property,  en- 
trusted to  his  care,  for  the  owner^  was  intended  to  secure  his  fidel- 
ity and  stimulate  his  exertions  in  case  of  disasters,  which  usuaUj 
occur  at  sea  or  in  remote  countries,  where  the  owners  cannot 
be  present  and  oftentimes  where  none  but  the  crew  can  know 
how  far  their  duty  has  been  fully  performed.  Here  the  owner 
appeared,  all  control  over  the  property  was  delivered  up  to  him, 
he  assumed  the  entire  management,  superseded  the  seamen,  tooi^ 
the  business  of  salvage  out  of  their  hands,  and  in  effect  discharged 
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them.  Surely  the  stern  rule  of  maritime  policy,  which  has 
been  adopted  to  stimulate  continued  exertions  for  the  benefit  of 
the  owner,  has  no  application  to  a  case  like  this ;  and  the  just 
principles  which  usually  govern  contracts  for  labor  need  not  be 
intercepted. 

This  differs  from  the  case  of  Lewis  v.  The  Elizabeth  Sf  Jane^ 
cited  from  Ware.  There  the  vessel  had  been  entirely  abandoned, 
left  derelict  by  the  crew.  It  had  not  been  delivered  up  to  the 
cwner.  He  had  never  appeared.  In  such  cases  it  is  often  diffi- 
cult, sometimes  impossible  to  ascertain  whether  more  could  have 
heen  done  or  not,  and  the  policy  of  making  it  for  the  interest  of 
the  crew  to  persevere,  by  saying  to  them  when  you  abandon 
the  vessel  you  abandon  all  hope  of  compensation  is  manifest, 
and  the  accidental  circumstance  that  the  derelict  is  afterwards 
found  by  others  and  brought  to  the  owners,  burdened  with  heavy 
salvage,  does  not  affect  the  justice  or  policy  of  the  case  nor  resus- 
citate the  claim  to  wages. 

Decree  for  toages  and  costs, 

Richard  H.  Dana^  Tr,  for  the  libellants.  ^ 

Sidney  Barilettj  for  the  respondents.  '  ' 


yBuM  .1 


Circmt  Court  of  the  United  States^  Maryland^  December^  1845, 
at  Baltimore.     In  Equity. 

Jaicbs  G.  Wilson  v.  Joseph  Turner  Jr.  and  John  C.  Turner. 

Where  a  patentee,  before  the  passage  of  the  act  of  congress  of  1836^  assigned 
his  right  to  constnict  and  sell  his  invention  within  certain  states,  and  died  be- 
fore the  expiration  of  the  term  for  which  the  patent  was  taken  out,  and  his 
administrator  obtained  an  extension  of  the  patent,  for  the  further  term  of  seven 
years,  under  the  said  act,  it  was  held  that  the  right  of  the  assignee  was  also 
extended  for  such  additional  term.    [See  WasJ^rn  ▼.  Oouldy  (7  Law  Rep. 

I   376) ;  and  Woodw&rth  v.  Sherman,  (IMd.  379.)] 

Tms  was  a  bill  in  eqnity,  brought  by  the  complainant  against 
the  defendants,  to  restrain  them  from  using  a  certain  machine  for 
planing  planks  and  boards  and  other  materials,  which  they  had 
erected  and  were  then  using  in  the  city  of  Baltimore.  On  the 
27th  of  December,  1828,  William  Wood  worth,  of  the  state  of 
New  York,  obtained  a  patent  for  the  machine  in  question,  of 
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which  he  appears  to  have  been  the  inventor.  According  to  the 
law  then  in  force,  this  patent  gave  him,  and  his  assignees  and 
grantees,  the  exclusive  right  to  use  this  invention  for  fourteen  years 
only  from  the  date  of  his  patent.  On  the  28th  of  Noveraber, 
1829,  Woodworth,  the  patentee,  and  James  Strong,  (who  had,  by 
purchase  from  the  patentee,  become  entitled  to  one  half  the  inter- 
est in  the  patent,)  assigned  to  Twogood,  Halstead,  and  Tyack) 
and  their  assigns,  all  their  right  and  interest  in  the  patent,  to  be 
sold  and  used  in  the  following  places  :  ^'  namely,  in  the  county  of 
Albany,  in  the  state  of  New  York,  in  the  state  of  Maryland,  (ex- 
cept the  western  part  thereof,  which  lies  west  of  the  Blue  Ridge,) 
in  Tennessee,  Mississippi,  Alabama,  South  Carolina,  Georgia,  the 
Floridas,  Louisiana,  Missouri,  and  not  in  any  other  state  or  place 
within  the  limits  of  the  United  Slates  or  the  territories  thereof,  to 
have  and  to  hold  the  rights  and  privileges  thereby  granted  to  them 
and  their  assigns,  for  and  during  the  term  of  fourteen  years  firom 
the  date  of  the  patent."  The  title  of  the  respondents  is  derived 
from  the' said  assignees. 

Woodworth,  the  patentee,  died  some  time  before  the  9th  of 
February,  1839,  on  which  day  letters  of  administration  on  his  es- 
tate were  granted  to  William  W.  Woodworth.  On  the  16lh  of 
November,  1842,  the  administrator  obtained  from  the  board  of 
commissioners,  established  by  the  act  of  congress  of  July  4th, 
1836,  the  renewal  and  extension  of  the  patent  for  the  term  of 
seven  years,  from  and  after  the  expiration  of  the  first  term  of  four- 
teen years  ;  and  on  the  9th  of  August,  1843,  assigned  to  James 
Wilson,  the  complainant,  all  his  right,  title,  and  interest,  in  and  to 
the  said  letters  patent,  renewed  and  extended  as  aforescud,  for  the 
state  of  Maryland  east  of  the  Blue  Ridge. 

The  complainant  contended  under  this  assignment,  that  he  had 
the  exclusive  right  to  the  use  of  the  machfce  in  the  part  of  this 
state  above  mentioned,  from  the  date  of  the  ass^^nment  until  the 
expiration  of  the  extended  term  of  seven  years  ;  and  that  Two- 
good,  Halstead,  and  Tyack,  and  those  claiming  under  them,  have 
no  right  in  the  patent,  by  virtue  of  the  assignment  of  November 
26th,  1829,  after  the  expiration  of  the  original  term  of  fourteen 
years,  and  that  the  continued  use  of  it  by  the  respondents  was  an 
infringement  of  his  right.  Upon  this  ground  he  prayed  for  an 
injunction* 

Taney,  J.  delivered  the  opinion  of  the  court  as  follows,  after 
recapitulating  the  foots  of  the  case.  At  the  time  this  patent  was 
originally  granted  to  Woodworth,  and  at  the  time  of  the 
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ment  to  Twogood,  Halstead,  and  Tyack^  and  of  the  sobsequent 
assignments,  until  one  of  the  defendants  became  interested  in  the 
patent  as  assignee,  there  was  no  law  authorizing,  under  any  cir- 
cumstances, the  extension  of  a  patent  beyond  fourteen  years.  At 
the  expiration  of  that  period  of  time,  the  exclusive  rights  of  the 
patentee  and  his  assignees  and  grantees,  terminated,  and  every 
person  had  the  right  to  use  the  invention,  without  any  consent  or 
license  from  the  inventor.  But  by  the  act  of  July  4, 1836,  section 
18,  the  patentee  of  an  invention  or  discovery  was  authorized  to 
obtain  a  renewal  and  extension  of  his  patent  for  seven  years,  after 
the  expiration  of  the  term  of  fourteen  years,  upon  proving  to  the 
satisfaction  of  the  board  of  commissioners  established  by  that  act, 
that  he  had  failed  to  obtjain,  from  the  use  and  sale  of  his  invention, 
a  reasonable  remuneration  for  the  time,  ingenuity,  and  expense, 
bestowed  upon  it,  and  the  introduction  thereof  into  use.  And 
that  thereupon  the  said  patent  should  have  the  same  effect  in  law, 
as  though  it  had  been  originally  granted  for  the  term  of  twenty- 
one  years ;  and  the  same  act  provides,  that  the  benefit  of  such 
renewal  shall  extend  to  the  assignees  and  grantees  of  the  right  to 
use  the  thing  patented,  to  the  extent  of  their  respective  interest 
therein. 

This  power  of  extension  applied  to  patents  granted  before  the 
passage  of  this  act  of  congress,  as  well  as  to  those  which  should 
be  afterwards  issued,  and  consequently  embraced  the  patent  in 
question.  The  dispute  now  before  us  arises  upon  the  construction 
of  the  provision  above  recited,  in  favor  of  assignees  and  grantees. 

It  is  contended,  on  the  part  of  the  Complainant,  that  this  provision 
embraces  only  the  rights  which  had  been  acquired  in  the  original 
term  of  fourteen  years,  and  that  assignees  and  grantees  of  the 
original  patent  can  claim  no  benefit  from  their  contracts,  in  the 
extended  term  of  seven  years  ;  that  the  latter  enures  altogether  to 
the  benefit  of  the  patentee,  and  gives  him  the  exclusive  right  to 
vend,  assign,  and  use  the  invention  during  that  period,  and  author- 
izes him  to  prevent  the  use  of  it  by  those  who  had  purchased  the 
privilege  for  themselves  individually,  or  for  particular  districts  of 
country,  for  the  original  term.  Now  if  this  be  the  construction' of 
the  act  of  congress,  the  provision  in  flavor  of  assignees  and  grants 
ees  would  seem  to  the  court  to  be  useless  and  nugatory. 

No  one,  we  think,  would  suppose  that  the  grant  of  this  new 
right  annulled  all  contracts  made  under  the  old  one;  and  that 
giving  to  the  patentee  an  additional  term  of  seven  years,  would 
deprive  purchasers  of  the  right  which  they  bad  acquired  in  the 
original  term,  before  the  renewal  was  granted.     If  the  patentee 
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bad  assigned  all  his  right  in  a  particular  district  or  state,  £or  and 
during  the  whole  fourteen  years,  or  even  for  a  shorter  period, 
surely  that  contract  would  continue  binding  upon  him,  notwith- 
standing he  afterwards  procured  an  extension  of  his  patent^  and 
congress  could  hardly  have  deemed  it  necessary  to  make  a  special 
provision  for  its  protection.  Certainly,  according  to  this  construc- 
tion, the  assignees  or  grantees  would  derive  no  advantage  from  the 
renewal.  Yet  the  law  clearly  intended  that  they  should  share  in 
the  benefit  conferred  on  the  patentee,  and  have  some  advantage 
from  the  extension  of  the  patent  for  seven  years.  For  it  provides, 
in  express  terms,  that  the  benefit  of  the  renewal  shall  extend  to 
them ;  thus  using  a  word  which  shows  that  it  was  not  the  intention 
of  the  legislature  merely  to  protect  interests  which  previously  ex- 
isted in  assignees  and  grantees,  but  to  give  them  a  share  in  the 
benefit  conferred  on  the  patentee  by  the  renewal  of  the  patent 
Moreover,  assignees  who  had  purchased  the  title  of  the  patentee 
in  particular  states  and  territories,  and  individuals  who  had  paid 
for  the  right  to  use  the  invention  during  the  original  period  of  the 
monopoly,  might  have  suffered  serious  injustice  by  the  grant  of  a 
new  and  further  term  to  the  patentee,  unless  they  also  were  em- 
braced in  it ;  and  they  would,  therefore,  very  naturally  and  pro- 
perly be  the  objects  of  protection.  For  in  cases  like  the  present, 
where  the  patent  was  issued  and  the  purchaser  obtained  his  assign- 
ment before  the  passage  of  the  act  of  1836,  both  parties  must 
have  understood  that  the  exclusive  right  of  the  patentee  for  its 
whole  period  was  transferred  ;  and  that  at  the  expiration  of  the 
fourteen  years  the  assignee  would  have  the  right  to  use  the  inven- 
tion without  interruption,  and  without  paying  the  inventor  any  fur- 
ther compensation.  The  object  of  the  clause  in  question  in  the 
act  of  congress,  is  to  preserve  the  contract  in  the  sense  in  which 
both  parties  understood  and  intended  it,  at  the  time  it  was  made, 
and  to  secure  to  the  purchaser  the  right  which  he  intended  to  buy 
and  supposed  he  bad  bought,  and  which  the  patentee  must  have 
intended  to  sell,  and  at  the  time  of  the  contract  must  have  sup- 
posed he  had  sold.  Indeed,  the  power  of  extension  given  by  the 
act  of  1836,  would  have  operated  most  unjustly  upon  those  who 
had  purchased  the  right  to  use  a  patented  machine,  if  it  had  not 
been  accompanied  by  a  provision  for  their  protection.  For, 
relying  on  the  assurance  given  by  the  law,  as  it  stood  when  the 
contract  was  made,  that  they  had  purchased  for  the  whole  period 
of  the  monopoly,  and  that  they  might  lawfully  continue  the  use  of  the 
invention  after  the  expiration  of  the  fourteen  years,  many  grantees, 
after  having  obtained  the  assignment  or  grant  from  the  patentee, 
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had  undoubtedly  erected  costly  machinery,  and  encountered  ex- 
penses which  they  would  not  have  incurred,  if  they  had  supposed 
it  would  be  in  the  power  of  the  patentee  to  forbid  the  use  of  his 
invention  after  the  term  limited  by  his  original  patent,  and  if  with 
these  expenses  incurred,  and  arrangements  made,  for  the  continued 
use  of  Uie  improvement,  congress  had  passed  the  law  of  1836 
"without  this  provision  in  favor  of  assignees  and  grantees,  it  would 
have  enabled  the  patentee  to  deal  with  them  most  severely  and 
oppressively,  and  to  exact  from  them  a  far  heavier  sum  for  the  ex- 
tended term  of  seven  years,  than  they  would  have  been  willing, 
under  other  circumstances,  to  have  given  for  the  original  term  of 
fourteen.  ^ 

The  legislature  obviously,  we  think,  intended  to  guard  the  party 
who  had  purchased  from  the  patentee  the  right  to  use  his  invention 
until  the  expiration  of  his  exclusive  privilege  from  the  necessity  of 
buying  it  again ;  and  when  they  were  giving  to  the  patentee  a  new 
privilege,  and  one  which  he  had  no  legal  right  to  demand,  they. 
had  undoubtedly  a  right  to  annex  to  it  such  conditions  and  limita- 
tions as  in  their  judgment  justice  required. 

The  construction  which  we  put  upon  this  law  is  conformable  also 
to  the  previous  legislation  of  congress  upon  a  similar  subject ;  for 
in  the  act  passed  in  January,  1808,  entitled  "  An  Act  for  the  reUef 
of  Oliver  Evans,"  whereby,  in  consideration  of  the  particular  cir- 
cumstances of  his  case,  a  new  patent  was  granted  to  him  after  the 
expiration  of  the  original  one,  there  is  an  express  provision,  that  no 
person  who  had  before  paid  him  for  a  license  to  use  his  improve- 
ments should  be  obliged  to  renew  it,  or  be  subject  to  damages  for 
not  renewing  it :  thus  granting  the  new  patent  upon  the  same  prin- 
ciples, with  reference  to  purchasers,  that  has  been  adopted  and  fol- 
lowed in  the  act  of  1836,  in  cases  of  the  extension  of  the  term. 

It  is  true,  as  was  urged  in  the  argument,  that  the  right  of  exten- 
sion is  obviously  given  by  the  law,  chiefly  with  a  view  to  the  ad- 
vantage of  the  invento):  and  not  of  his  assignee  or  grantee ;  and 
that  the  patent,  if  extended  at  all,  must  be  extended  on  the  appli- 
cation of  the  inventor,  and  not  of  his  assignee.  And  the  reason  of 
this  distinction  is  evident.  The  assignee  purchases  because  he 
supposes  the  improvement  is  worth  the  money  he  pays  for  it,  and 
that  he  can  make  a  profit  by  his  bargain ;  and  if  it  afterwards 
turns  out  that  he  was  mistaken,  and  his  speculation  in  the  patent 
right  proves  to  be  a  losing  one,  there  would  be  no  more  justice  in 
giving  him  a  new  privilege,  whereby  the  public  would  be  compelled 
to  make  good  his  losses,  than  there  would  be  in  the  case  of  any 
other  speculation  which  proved  to  be  unfortunate.    But  the  same 
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reason  which  would  operate  to  prevent  an  extension  to  the  assignee 
would  apply  with  equal  force  between  the  patentee  and  assignee, 
when  the  right  to  extend  was  conferred  on  the  former.  For  he  as- 
signs his  right  to  the  exclusive  privilege  in  a  particular  district  of 
country,  or  grants  it  to  a  particular  individual  for  his  own  use  fc»  a 
price  which  he  deems  adequate  and  is  willing  to  take ;  and  it  would 
hardly  be  just,  if  the  invention  afterwards  proves  to  be  more  valu- 
able than  he  himself  supposed  it  to  be,  to  reinvest  him  on  that  ao- 
coimt  with  the  exclusive  privilege  for  a  new  term,  in  such  a  manner 
as  would  enable  him  to  compel  those  who  had  already  bought,  to 
buy  again ;  the  more  especially  when  the  enhanced  value  is  often 
produced  by  X\^e  industry  and  expenditures  of  the  assignee  or  gran* 
tee  in  bringing  it  into  public  use  and  more  general  notice ;  there  is 
one  evident  distinction  however  between  the  patentee  and  assignee 
as  far  as  the  public  is  concerned.  If  the  invention  is  a  valuable  one, 
the  inventor  confers  a  benefit  upon  the  public,  and  yet,  without  any 
fault  of  his,  he  may  fail  to  obtain  a  reasonable  remuneration  within 
the  fourteen  years,  for  the  time,  ingenuity  and  expense  which  he  be- 
stows upon  it.  His  title  may  be  controverted,  and  a  large  portion 
of  the  time  spent  in  expensive  litigation ;  he  may  be  unable  to 
erect  the  improvements  necessary  to  show  its  value  and  bring  it 
into  notice ;  he  may  have  been  unable  to  make  sale  of  his  privi- 
lege to  others,  upon  terms  which  he  was  willing  to  take ;  and  as 
between  him  and  the  public  therefore,  which  is  to  be  ultimately 
benefited  by  the  improvement,  there  is  justice  in  the  extension.  It 
is  to  cases  of  this  description  that  the  act  of  congress  applies.  It 
proposes  to  do  justice  between  the  inventor  and  the  public,  while  it 
protects  assignees  and  grantees  in  the  rights  which  they  had  pre^ 
viously  acquired  by  contract  with  the  patentee.  Besides,  the 
words  of  the  law  appear  to  us  to  admit  of  no  other  interpretation 
than  the  one  we  have  given.  It  declares  that  the  benefit  of  ike  re- 
newal shall  extend  to  assignees  and  grantees  of  the  thing  patented, 
to  the  extent  of  their  respective  interest  therein.  Now  what  benefit 
have  they  in  the  renewal,  if  they  are  excluded  from  the  use  of  the 
thing  patented  during  the  whole  of  the  renewed  term.  According 
to  that  construction  of  the  law,  so  far  from  receiving  a  benefit,  they 
would  be  subjected  to  loss ;  they  would  not  even  enjoy  the  right 
which  they  supposed  they  had  bought,  but  would  be  compelled,  at 
the  expiration  of  the  fourteen  years,  to  stop  the  works  they  had 
constructed,  at  whatever  loss  it  might  occasion,  unless  the  patentee 
gave  them  leave  to  proceed.  Yet  the  law  in  plain  terms  declares, 
that  they  are  to  derive  an  advantage  from  the  extension,  and  that 
the  benefit  of  the  renewal  shall  extend  to  them  according  to  their 
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respective  interests/  In  other  words,  it  means  to  provide  that  as- 
signees and  grantees  shall  share  with  the  patentee  the  benefit  of  the 
renewal,  according  to  the  interests  which  they  respectively  acquired 
in  the  thing  patented  within  particular  districts  of  country,  or  £or 
their  own  individual  use. 

Two  cases  have  been  referred  to  upon  the  construction  of  this 
law,  which  have  arisen  and  been  decided  in  different  circuits,  and 
in  which  there  appears  to  be  some  conflict  in  the  opinion  of  the 
learned  judges.  It  is  unnecessary  to  comment  upon  them,  for  in- 
asmuch as  there  is  no  settled  judicial  construction  which  this  court 
is  bound  to  follow,  we  must  act  upon  this  question  as  an  open  one, 
and  decide  it  according  to  the  dictates  of  our  own  judgments ;  and 
for  the  reasons  above  stated,  the  injunction  prayed  for  by  the  com- 
plainants is  refused. 

Several  other  questions  were  raised  in  the  argument,  but  it  is 
unnecessary  to  advert  to  them,  because  the  decision  upon  the  con- 
struction of  the  act  of  congress  disposes  of  the  case. 


Siq>reme  Judicial  Court,  Massachusetts,  Middlesex,  October,  1844. 
Stone  v.  Varney. 

Iii  an  action  for  a  libel,  evidence  that  the  plaintiff's  general  character  was  bad 
when  ttie  libel  was  published,  is  admissible  under  the  general  issue,  in  mitiga- 
tion of  damages,  although  the  defendant  has  filed  a  plea  in  justification,  or 
(under  the  Massachusetts  practice)  a  notice,  that  he  shall  prove,  in  justifica- 
tion, that  the  allegations  in  the  alleged  libel  are  true. 


District  Court,  for  the  City  and  County  of  Philadelphia,  January, 
1845,  at  Philadelphia. 

Fraley  and  another  v.  Bispham. 

A^  B,  &  C,  as  partners,  brought  an  action  on  the  case  against  D.  After  suit 
brought,  C,  for  value,  assigned  to  A  &  B  all  his  interest  in  the  partnership 
claims,  and  withdrew  from  the  partnership.  A  &  B  having  released  C  from 
any  warranty,  and  paid  into  court  a  sum  sufficient  to  cover  costs,  offered  C  as  a 
witness  to  testify  in  relation  to  the  contract  on  which  the  suit  was  brought. 
Held,  that  as  the  court  was  satisfied  that  the  assignment  was  not  colorable,  but 
was  bona  fide,  and  with  no  special  intention  to  sell  testimony,  the  witness  was 
competent. 
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Selections  from  3  Q  B.,  parts  3,  4  and  5  ;  3  6.  &  Dav.,  part  3 ;  1  Dav.  &  Mer.» 
part  1  ;  12  M.  &  W.,  parts  1,  2,  and  3 ;  1  Car.  &  Kir.,  part  2  j  4  M.  &  Gr^ 
parts  5  and  6 ;  5  M.  &  6r.,  parts  1,  2,  and  3 ;  6  Scott,  N.  R^  parts  4  and  5 ; 
1  Scott,  N.  R.,  part  2  ;   8  Scott,  N.  R.,  part  1. 


ADMINISTRATION. 

An  administrator  may  maintain  treS" 
pass  for  the  seizure  of  goods  of  the  in- 
testate between  the  death  and  the  grant 
of  letters  of  administration.  Thorpe  v. 
Slallwood,  6  Scott,  N.  R.  715. 

2.  One  E.  P.  having  sent  a  quantity 
of  goods  to  Fernandez  Po  for  sale,  died 
intestate;  and  after  his  death,  the  de- 
fendants purchased  the  goods  from  the 
agent  of  the  intestate  there,  who  sold 
them  for  the  benefit  of  the  intestate's 
estate ;  subsequently  to  the  sale,  the 
plaintiff  took  out  letters  of  administra- 
tion to  the  intestate,  and  now  sued  the 
defendants  for  the  price  of  the  goods  : 
Held,  that  the  action  was  maintainable  ; 
that  the  title  of  an  administrator,  though 
it  does  not  exist  until  the  grant  of  sul- 
ministration,  relates  back  to  the  time  of 
the  death  of  the  intestate,  so  as  to  enti- 
tle the  administrator  to  sue  in  assumpsit 
for  goods  sold  and  delivered  ;  and  that, 
as  the  act  of  the  agent  was  ratified  by 
the  plaintiff  after  he  became  adminis- 
trator, it  was  no  objection  that  the  in- 
tended principal  was  unknown  at  the 
time  to  the  person  who  intended  to  be 
the  ajrent.  Foster  v.  Bales,  12  M.  & 
W.  €26. 

AGENT. 

An  agent  has  no  right,  without  the 
authority  of  hisprincips^,  to  overdraw  a 
banking  account.  But  if  it  appear  that 
the  agent  has  done  so  with  the  know- 
ledge of  his  principal,  the  jury  will  be 
warranted  in  inferring  from  this  that  the 
agent,  in  fact,  has  the  requisite  author- 
ity. If  the  balance  of  a  banking  account 
remain  overdue  after  the  bankruptcy  of 
the  banker,  his  assignees  are  entitled  to 
recover  interest  on  such  balance,  as  well 
for  the  period  which  has  elapsed  since 
the  bankruptcy,  as  for  that  which  had 


elapsed  before  it    PoU  ▼.  Bevan^  1  C. 
&  K.  335. 

2.  An  act  done  for  another  by  a  per- 
son not  assuming  to  act  for  himself,  but 
for  such  other  person,  though  without 
any  precedent  authority  whaterer,  be- 
comes the  act  of  the  principal  if  subse- 
quently ratified  by  him :  in  such  case 
the  principal  is  bound  by  the  act,  wheth- 
er it  be  to  his  detriment  or  for  his  ad- 
vantage, and  whether  it  be  founded  on 
a  tort  or  a  contract,  to  the  same  extent 
and  with  all  the  consequences  which 
follow  from  the  same  act  if  doDe  by 
his  previous  authority :  but  it  is  other- 
wise where  the  party  did  not  at  the  time 
assume  to  act  as  agent.  Thus,  where 
goods  are  wrong(|iIly  seized  by  tiie  she- 
rifif  under  a  valid  writ  of  fi.  fa.,  the  exe- 
cution creditor  does  not,  by  a  sub^quaU 
ratification  only,  become  liable  in  Ues- 
pass  for  the  original  seizure.  Wilson 
V.  Tummon,  6  Scott,  N.  R.  894. 

AGREEMENT. 

B.  being  indebted  to  A.  in  a  large 
sum  of  money,  signed  a  document  in 
these  terms :  ''I  engage  to  ship  for 
your  account  at  M.,  in  any  yessel  yon 
may  engage,  &c.,  from  forty  to  sixty 
tons  of  Morocco  pioduce  on  the  follow- 
ing terms,  &c. ;  and  I  also  engage  that 
the  above  shall  be  shipped  by  my  agent 
there,  within  thirty  to  fiHy  days  from 
the  time  of  the  said  vessel  being  ready 
to  take  in  her  cargo,  &c.  I  do  further 
engage  to  ship  produce  on  similar  terms 
to  the  above,  to  the  amount  of  what  I 
.  may  remain  indebted  to  you  after  the 
first  shipment  as  above,  within  six 
months  from  the  sailing  of  the  first 
vessel."  A.  sent  out  a  vessel  and  re- 
ceived the  goods  first  mentioned.  In  an 
action  to  recover  the  residue  of  the 
debt:  Held,  that  the  agreement oodd 
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not  be  set  up  as  an  answer,  as  it  was 
optional  on  tne  part  of  A.  whether  he 
would  send  oat  a  second  vessel;  and 
therefore  it  did  not  support  a  plea,  al- 
leging an  agreement  on  the  part  of  A. 
to  send  out  a  second  vessel,  and  receive 
the  goods  in  liquidation  of  the  debt. 
PkiUips  V.  4fialo,  4  M.  at  G.  846. 

ARBITRATION. 

An  agreement  of  reference  recited 
that  C.  claimed  a  balance  of  JC201  to  be 
due  to  him  from  S.;  and  it  was  cove- 
nanted between  C.  and  S.  that  all  dis- 
putes and  differences  which  existed  be- 
tween them  should  be  referred  to  the 
arbitration  of  B.  to  determine  the  ac- 
count between  the  parties,  and  the  true 
balance  :  Held,  that  C.  was  entitled  to 
the  decision  of  the  arbitrator  upon  all 
matters  in  dispute  up  to  the  time  of  the 
agreement,  though  independent  of,  and 
arising  subsequently  to,  the  matters 
upon  which  the  balance  of  JC201  was 
claimed.  Charleton  v.  Spencer^  3  Q.  B. 
693. 

ASSIGNBfENT. 

The  plaintiff,  a  publican,  assigned  to 
his  brewers,  by  way  of  mortgage,  **  all 
and  singular  the  household  furniture, 
plate,  &c.,  stock  in  trade,  goods,  chat- 
tels and  effects  of  him  the  mortgagor, 
in,  upon,  about,  or  belonging  to  all  that 
inn,  &c.,  and  also  the  tap,  yards,  sta- 
bles, buildings,  and  premises  adjoining 
or  belonging  thereto,  as  the  same  then 
were  in  the  tenure  or  occupation  of  the 
mortgagor,"  &c. ;  and  the  clause  of 
re-entrv  empowered  the  mortgagees,  in 
case  of  default,  '*  to  take,  possess,  hold 
and  enjoy  all  and  every  the  goods,  chat" 
ieisj  effects,  aud  premises,  to  and  for 
their  own  absolute  use  and  benefit  .- 
Held,  that  this  deed  passed  only  the 
property  and  effects  that  were  upon  the 
premises  at  the  time  of  its  execution. 
Tapfield  v.  HiUman,  6  Scott,  N.  R.  967. 

AWARD. 

In  debt  for  two  calls  of  £\  each  on 
two  hundred  shares  in  a  railway  com- 
pany, the  defendant  pleaded  nunquam 
vrMdlatus,  payment,  and  set-off:  the 
particulars  of  demand  claimed  one  call 
upon  one  hundred  and  fifly  shares,  and 
a  second  upon  one  hundred  and  eighty 
shares;  the  cause  being  referred,  the 
plaintifis   proved,  that  at  the  date  of 


the  first  call  the  defendant  was  the  pro- 
prietor of  six  hundred  and  forty  shares, 
and  of  twelve  hundred  at  the  date  of  the 
second  call ;  and  the  defendant  was  re- 
quired to  discharge  himself  by  proof  of 
payment  of  calls  upon  the  whole  ;  and, 
on  his  failing  to  do  eo,  though  he 
proved  payment  of  calls  on  more  than 
two  hundred  shares,  the  arbitrator  made 
an  award  in  favor  of  the  plaintiffs  :  The 
court  refused  to  set  aside  the  award, 
upon  a  suggestion  that  the  arbitrator 
had  exceeded  his  authority  in  requiring 
evidence  as  to  matters  dehors  the  cause. 
Eastern  Counties*  Railway  Company  v, 
Ritbertson,  6  Scott,  N.  R.  802. 

S.  Where  three  arbitrators  were  ap- 
pointed, with  power  to  any  two  of  them 
to  make  their  award,  and  the  award  was 
afterwards  made  as  the  award  of  the 
three,  but  it  was  executed  by  two  only  : 
Held,  that  the  power  was  well  executed. 
WhUe  V.  Sharjpe,  1  C.  &  K.  348. 

3.  An  application  made  on  the  last 
day  but  one  of  the  term,  for  leave  to 
move  on  the  last  day  of  the  term,  to  set 
aside  an  award,  on  the  ground  that  the 
affidavit  on  which  the  motion  was  to  be 
founded  had  not  arrived  from  the  coun-' 
try,  was  refused  by  the  court  In  re 
Boons  V.  Howell,  4  M.  &  Gr.  767. 

4.  An  action  of  goods,  sold,  &c.,  to 
which  the  defendant  pleaded  a  set-off, 
having  been  referred  to  arbitration,  the 
defendant  admitted  that  the  plaintiff  had 
a  claim  against  him  for  J^83  35.  8J.  for 
goods  sold,  &c.,  and  for  $  119  8«.  4^. 
the  produce  of  the  plaintiffs  goods  sold 
by  him  under  a  distress  for  rent,  which 
sums  together  exceeded  the  entire  set- 
off claimed  by  the  defendant.  The  ar- 
bitrator omitting  by  mistake  the  sum  of 
jC119  75.  id,  admitted  to  be  due  to  the 
plaintiff,  awarded  that  the  defendant's 
set-off  amounted  to  JCIOOO5.  6</.,  and 
thereby  exceeded  the  plaintifiTs  dam- 
ages, which  he  assessed  at  J^94  135. 
4^.  It  appeared  by  the  affidavits,  that, 
on  the  error  being  pointed  out  to  the 
arbitrator,  he  admitted  it,  and  requested 
the  defendant  to  allow  him  to  reconsider 
his  award  upon  the  evidence  before  him, 
which  the  latter  refused.  The  error  did 
not  appear  upon  the  face  of  the  award, 
nor  did  the  arbitrator  make  any  affidavit. 
The  court,  under  these  circumstances, 
refused  to  set  aside  the  award,  adhering 
to  the  general  rule,  that  the  mistake  of 
an  arbitrator  is  no  ground  for  setting 
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aside  an  award. 
M.  &  W.  309. 


Phillips  V.  Evans,  13 


plaintiff: 
483. 


Chats  T.  CS^pb'n,  3  Q.  B. 


BILL  OF   EXCHANGE. 

Where,  af\er  bill  has  been  accepted, 
and  before  it  is  delivered  to  the  drawer, 
an  alteration  is  made  by  a  third  party  in 
the  date  thexeof,  it  is  for  the  jury  to  say, 
judging  from  all  the  circumstances  of 
the  case,  whether  such  third  party  made 
the  alteration  in  question  with  the  ac- 
ceptor's consent,  or  as  his  agent ;  and 
in  either  case  the  acceptor  will  be  liable. 
Whitfield  V.  Collingtoood,  1  C.  &  K. 
325. 

2.  A  bill  of  exchange  was  indorsed  to 
a  branch  of  the  National  Provincial 
Bank  of  England  at  Portmadoc,  who 
sent  it  to  the  Pwllheli  branch  of  the 
same  bank,  who  indorsed  it  to  the  head 
establishment  in  London :  Held,  that 
each  of  the  branch  banks  were  to  be 
considered  as  independent  indorsees, 
and  each  entitled  to  the  usual  notice  of 
dishonor.  Oode  v.  Bayley,  12  M.  & 
W.  51. 

BUBBLE   BET. 

Plaintiff  wagered  with  defendant  that 
defendant  would  pass  his  examination 
as  attorney;  defendant  passed.  As- 
sumpsit being  brought  on  the  wa^er, 
held,  on  demurrer  to  the  declaration, 
that  the  wager  was  void,  inasmuch  as  it 
was  in  the  nature  of  a  bubble  bet,  de- 
fendant having  it  in  his  power  to  win  if 
he  pleased.  Fisher  v.  Wallham,  1  D. 
&  Mer.  142. 

CARRIER. 

A  laundress  sent  linen,  which  she 
had  washed,  to  the  owner,  by  the  car- 
rier, whom  she  had  paid.  The  carrier 
having  lost  it :  Held,  that  the  laundress 
was  entitled  to  sue  the  carrier  for  the 
cost.     Freeman  v.  Birch,  3  Q.  B.  493. 

CONSIGNOR    AND  CARRIER. 

The  traveller  of  M.,  a  tradesman  re- 
siding in  London,  verbally  ordered  goods 
for  M.  of  plaintiff,  a  manufacturer  at 
Paisley.  No  order  was  given  as  to 
sending  the  goods.  Plaint^  gave  them 
to  defendant,  a  carrier,  directed  to  M., 
to  be  taken  to  him,  and  also  sent  an  in- 
voice by  post  to  M.,  who  received  it. 
The  goods  having  been  lost  by  defend- 
ant's negligence,  and  not  delivered  to 
M. :  Held,  that  defendant  was  liable  to 


CONTRACT. 

The  defendant  contracted  to  haj  of 
the  plaintiffs  ten  tons  of  lioaeed  oil,  at 
31s.  6d.  per  cwt.,  **  to  be  free  delivered 
by  the  plaintifis  to  the  defendant,  with- 
in the  last  fourteen  days  of  March,  1838, 
and  paid  for  at  the  expiration  of  that 
time  in  cash,  deducting  two  and  a  half 
per  cent,  discount."  In  an  action  against 
the  defendant  for  not  receiviDg  the  oil 
pursuant  to  the  contract,  the  declaration 
stated,    that,  although    the    plaintifl^ 
**  within    the    last    fourteen    days    of 
March,    1838,  to  wit,  on  the   Slst  of 
March,  1838,  were  ready  and  willing, 
and  then  tendered  and  offered  to  delivo' 
to  the  defendant  the  said  ten  tons  of  lin- 
seed oil,  and  then  requested  the  defend- 
ant to  accept  the  same,"  &&,  jet  the 
defendant  refused  to  accept  or  pay  for 
the  same,  or  any  part  thereof.    The  de- 
fendant pleaded,  first,  that  the  tender 
was  made  on  the  last  of  the  said  four- 
teen days  of  March,  1838,  at  a  late  time 
of  that  day,  to  wit,  at  nine  o'clock  in 
the  night  time  of  that  day,  the  same 
time  being,  by  reason  of  such  lateness 
thereof,  an  unreasonable  and  improper 
time  in  that  behalf  for  the  said  tender 
and  delivery  of  the  said  oil ;  and  that 
the  plaintiffs  were  not  until  a  late,  and, 
for  the  delivery  to  and  acceptance  by  the 
defendant  of  the  said  oil,  an  unreasona- 
ble and  improper  time  of  the  said  last- 
mentioned  day,  to  wit,  the  hoar  afwe- 
said,  ready  and  willing  to  deliver  the 
said  oil  to  the  defendant,  modo  el  forma* 
Secondly,  a  traverse  of  the  avermeot 
that  the  plaintiffs  were  ready  and  wil- 
ling to  deliver  the  said  oil.     The  plain* 
tifis  replied  de  injuria  to  the  first  plea, 
and  joined  issue  on  the  second.     By  a 
special  verdict,  it  was  found  that  the 
plaintifis,  on  the  21st  of  March,  1838, 
at  the  hour  of  half  past  eight  in  the 
said  day  (being  a  Saturday,)  did  tender 
and  offer  to  deliver  to  the  defendant  the 
ten  tons  of  oil  in  the  declaration  men- 
tioned ;  that,  from  the  said  hour  when 
the  said  ten  tons  of  oil  were  so  tend^ed 
and  offered  to  the  defendant,  there  was 
full  and  sufficient  time  before  twelve 
o^clock  of  the  said  3l8t  of  March,  for  the 
plaintiffs  to  deliver,  and  for  the  defend- 
ant to  examine  and  weigh,  and  to  re- 
ceive into  his  possession  the  whole  of 
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the  said  ten  tons  of  oil ;  that,  at  the 
said  time,  when  the  said  oil  was  so  ten- 
dered and  offered  by  the  plaintiffs  to. the 
defendant,  he,  the  defendant,  refused  to 
receive  the  same,  alleging  that  the  said 
hoDT  of  the  said  tender  was  a  late,  and, 
by  reason  thereof,  an  unreasonable  hour 
in  that  behalf."  The  Jury  then  found, 
"  that  the  said  hour  of  half  past  eight 
of  the  night  of  Saturday,  the  31st  of 
March,  when  the  said  oil  was  so  tender- 
ed and  offered  to  be  delivered  to  the  de- 
fendant as  first  aforesaid,  was  a  late, 
and,  by  reason  of  its  lateness,  an  unrea- 
sonable and  improper  time  of  that  day 
for  the  tender  and  delivery  of  the  said 
oil ;  and  that  the  plaintiff^  did  not  ten- 
der or  offer,  nor  were  they  ready  to 
deliver  the  said  oil  to  the  defendant,  un- 
til a  late,  and,  for  the  delivery  to  and 
acceptance  by  the  defendant  of  the  said 
oil,  an  unreasonable  and  impropei  time 
of  the  said  last-mentioned  day,  namely, 
the  said  hour  of  half  past  eight  in  the 
night ;  *'  Held  (Lord  Denman  dissent- 
ing,) that,  in  the  absence  of  any  usage 
of  trade  to  the  contrary,  the  tender  was 
sufficient :  the  plaintiflfo  having,  by  the 
tends  of  the  contract,  up  to  twelve 
o'clock  of  the  night  of  the  3ist  of  March, 
to  deliver  the  oU,  and  the  jury  having 
found  that  the  tender  was  made  to  the 
defendant  at  an  hour  which  left  time 
enough  for  completing  the  delivery  be- 
fore the  end  of  the  natural  day.  Start- 
up V.  Macdanald,  7  Scott,  N.  K.  269. 

CO-SURBTIES,    LIABILITY    OF. 

A  surety  may  recover  contribution 
from  his  co-surety,  in  an  action  for 
money  paid.  Ana  he  may  recover  con- 
tribution according  to  the  number  of  the 
sureties,  without  reference  to  the  num- 
ber of  the  principals.  Where  the  plain- 
tiff* and  defendant  had  executed,  as  sure- 
ties, a  warrant  of  attorney,  given  as  a 
collateral  security  for  a  sum  of  money 
advanced  on  mort^rage  to  the  principals, 
and  on  default  bemg  made  by  the  prin- 
cipals a  judgment  was  entered  up  on  the 
warrant  of  attorney,  and  elocution  is- 
sued against  the  plaintiff':  Held,  that  he 
was  entitled  to  recover  from  the  defend- 
ant, as  his  co-surety,  a  moiety  of  the 
costs  of  such  execution.  Kemp  v.  Fin' 
den,  13  M.  &  W.  421. 


DEBT  OF  RECORD. 

A  debt  of  record  may  be  discharged 
by  a  release  under  seal.  Barker  v.  St. 
Qutn/tn,  12  M.  &  W.  44L 

DEVISE. 

The  testator  devised  as  follows  :  <<  I 
five  and  devise  unto  J.  G.  all  my  lands, 
&c.  for  and  during  his  natural  life,  and, 
from  and  after  his  decease,  I  give  and 
devise  the  same  unto  all  and  every  the 
issue  of  the  body  of  Uie  said  J.  G., 
share  and  share  alike,  as  tenants  in  com- 
mon^  and  the  heirs  of  such  issue :"  Held, 
that  J.  G.  took  an  estate  for  life.  Green- 
wood V.  Rotkwell,  6  Scott,  N.  R.  670. 

2.  The  testator  died  in  1824,  leaving 
him  suTvivioff  his  grand-daughter,  the 
said  M.  H.  J.,  the  said  A.  J.,  the  wife 
of  the  said  T.  R.  B.  J.,  who  had  four 
children,  and  the  said  S.  R.,  who  had 
seven  children.  M.  H.  J.  married  in 
1825  and  died  in  1833,  leaving  three 
children  who  were  infants  at  the  time  of 
her  death.  Some  of  the  children  of 
A.  J.  and  S.  R.  attained  the  age  of 
twenty-one :  Held,  that  M.  H.  J.  was 
tenant  for  life,  with  a  contingent  re- 
mainder in  fee  to  such  of  her  children 
as  should  attain  twenty-one ;  and  as  no 
child  had  attained  twenty-one  when 
the  particular  estate  determined  by  her 
death,  the  remainder  was  necessarily 
divested,  and  the  children  took  no  in- 
terest in  the  estate  devised :  Held,  also, 
that  the  limitations  over  were  divested 
by  the  same  event,  and  that  the  estate 
vested  in  the  heir  at  law.  Festingy. 
AUen,  12  M.  &  W.  279. 

EVIDENCE. 

In  ejectment,  to  prove  that  the  land 
in  question  was  part  of  the  estate  of  the 
lessor's  ancestor,  a  counterpart  of  a  lease 

Surporting  to  demise  that  land,  was  pro- 
uced  from  the  ancestor's  muniment 
room :  it  was  dated  in  the  ancestor's 
lifetime,  and  appeared  to  be  executed 
by  the  person  named  as  lessee,  but  by 
no  one  else.  The  lease  itself  was  not 
produced,  nor  any  excuse  shown  for  the 
non-production.  No  privity  appeared 
between  the  lessee  and  the  defendant  in 
the  ejectment :  Held,  that  the  counter- 
part was  admissible.  Doe  d.  the  Earl 
o/Egremant  v.  Fuhnan,  3  Q.  B.  622. 
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A  Treatise  on  Crimes  and  Misde- 
meanors. By  Sir  William  Old- 
mall  Russell,  Knt.,  late  Chief  Jus- 
tioe  of  Bengal.  By  Charles  Sprbn- 
OEL  Greaves,  Esq.,  of  Lincoln's 
Inn  and  the  Inner  Temple,  Barrister 
at  Law,  and  a  magistrate  for  the 
County  of  Stafford.  Fifth  Ameri- 
can, from  the  Third  London  Edition. 
With  the  Notes  and  References  con- 
tained in  the  former  American  Edi- 
tions, by  Daniel  Davis  and  Theron 
Metcalf,  Esqrs.  And  with  addi- 
tional Notes  and  References  by  Geo. 
Sharswood.  2  vols.  Philadelphia : 
T.  and  J.  W.  Johnson. 

This  work,  allowed  to  be  the  best  for 
a  practical  lawyer  ever  published  upon 
the  subject,  has  reached  the  fifth  edi- 
tion in  this  country.  The  first  two  edi- 
tions received  respectively  the  editorial 
labors  of  Mr.  Davis  and  Mr.  Metcalf, 
and  the  piesent  editor  has  added  his 
contribution,  to  render  the  subsequent 
editions  more  useful  to  the  American 
bar.  The  edition  which  we  are  now 
noticing,  contains  a  greater  amount  of 
matter  than  the  preceding,  besides  com- 
prising the  later  statutes  and  decisions 
m  England  and  in  this  country,  brought 
down  to  the  present  time.  Mr.  Greaves, 
the  English  editor,  says  in  his  preface  : 
*'  In  preparing  this  edition  for  the  press, 
the  system  adopted  by  the  author  has 
been  followed  as  nearly  as  could  be  ; 
and  the  statutes  and  cases  have  been 
introduced  in  a  manner  similar  to  that 
which  the  author  himself  pursued  in 
preparing  the  second  edition.  'F^e  new 
statutory  provisions  have  beeiMllkerted 
at  length,  from  the  statutes  themselves ; 
and  the  cases  have  been  introduced  in 
such  a  manner,  as,  it  is  hoped,  may  afford 
a  clear  view  both  of  the  facts  and  of  the 
decision  in  each  case.    Particular  atten- 


tion has  been  paid  to  this  point,  in  or- 
der to  render  the  work  useful,  on  oee»- 
sions  where  a  question  suddeolj  arises, 
in  the  oourse  of  a  trial,  or  where  thero 
may  not  be  the  means  of  referring  to 
the  reports  from  which  the  cases  are 
taken.  Some  cases,  collected  by  my- 
self, have  been  inserted  in  the  work, 
and  sueh  are  marked, '  MSS.  C.  S.G.' " 
The  order  of  the  chapters  in  the  Book 
of  Evidence  is  altered,  from  a  desire  to 
introduce  Lord  Denman^s  bill  for  amend- 
ing the  law  relative  to  incompetency  of 
witnesses  arising  from  interest,  but  the 
editor  was  disappointed  in  not  being  able 
to  introduce  it. 

The  following  is  the  advertisement 
of  the  American  editor.  "  In  the  Amer- 
ican editions  of  this  work,  which  have 
been  heretofore  published,  many  entire 
chapters  were  omitted,  for  the  reason, 
that  as  they  related  to  statute  oflfenoes, 
they  could  have  no  applicability  to  thb 
country.  The  publishers  of  this  edi- 
tion, however,  have  resolved  to  ofier  to 
the  public  the  complete  work,  consider- 
ing that  the  chapters  omitted,  besides 
containing  much  useful  information  on 
the  actual  state  of  the  criminal  law  of 
England,  abound  in  very  interesting  de- 
cisions on  the  construction  of  woi^ds  in 
acts  of  the  legislature,  to  which  it  most, 
at  times,  be  useful  everywliere  lu  re- 
sort. They  have  included  the  notes  of 
the  former  American  editors,  with  a 
few  exceptions,  and  the  references  to 
American  authorities  have  been  care- 
fully brought  down  to  the  present 
time."  The  part  of  the  English  work 
omitted  in  the  previous  American  edi- 
tions, but  retained  in  the  present  edi- 
tion, were  those  relating  to  the  follow- 
ing subjects :  Of  counterfeiting,  or  im- 
pairing coin  ;  of  importing  into  the 
kingdom  counterfeit  or  light  money, 
and  of   exporting  counterfeit  money  ; 
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of  f rands  relating  to  bullion,  and  of 
counterfeitiog  bullion  ;  of  buying,  sell- 
in|?,  receiving,  or  papng  for  counter- 
feit coin  at  a  lower  rate  than  its  deno- 
raination  imports  ;  of  serviog,  or  pro- 
curiog  others  to  serve,  foreign  states  ; 
of  seducing  soldiers  and  sailors  to  de- 
sert and  mutiny  ;  of  offences  against 
the  revenue  laws,  relating  to  the  cus- 
toms or  excise ;  of  hindering  the  ex- 
portation of  corn,  or  preventing  its  cir^ 
eolation  within  the  kingdom  ;  of  ad- 
ministeriDg  or  taking  unlawful  oaths  ; 
of  neglecting,  or  delaying  to  deliver, 
election  writs  ;  of  forestalliug,  regrat- 
ing,  and  ingrossing,  and  of  monopoBes ; 
of  returning,  or  being  at  large,  after 
sentence  of  transportation,  and  of  res- 
cuing or  aiding  the  escape  of  a  person 
under  such  sentence ;  of  going  armed  in 
the  night  time  for  the  destruction  of 
game,  and  of  assaulting  gamekeepers  ; 
of  stealing  and  destroying  deer  ;  of 
taking  or  killing  hares,  or  conies,  in  a 
warren ;  of  unlawful  taking,  or  attempt- 
ing to  take,  fish  ;  of  stealing  in  any 
Tessel  in  port,  or  upon  any  navigablJe 
river,  &c.,  or  in  any  creek,  &o.,  and  of 
plundering  shipwrecked  vessels  ;  of  lar- 
eeny  and  embezzlement  by  persons  in 
the  post-office,  of  stealing  letters,  and 
of  secreting  bags  or  muls  of  letters ; 
of  embezdements  and  frauds  by  bank- 
rupts ;  of  embesEzlement  and  frauds  by 
insolvent  debtors ;  of  unlawfully  re- 
ceiving, or  having  possession  of,  public 
stores  ;  of  unlawfully  receiving  tackle 
or  goods  cut  from  or  left  by  ships,  and 
of  receiving  goods  stolen  on  the  riv^ 
Thames  ;  of  forging  the  securities  of 
public  companies,  oUier  than  the  bank 
of  England  ;  of  forging  and  transpos- 
.  ing  stamps  ;  of  the  forgery  of  official 
papers,  securities,  and  documents ;  of 
injuring  and  destroying  trees,  shrubs, 
or  nnderwood  ;  of  destroying,  &c., 
plants,  roots,  fruits,  and  vegetable  pro- 
ductions ;  of  cutting  and  destroying 
hop-binds;  of  breaking  down,  &c.,  sea- 
banks,  locks,  and  works  on  rivers,  ca^ 
nals,  &c.  ;  of  destroying  the  dams  of 
fish-ponds,  &c.,  mill-ponds,  and  of  put^ 
ting  noxious  materials  into  fish-ponds, 
&c. ;  of  destroying  or  injuring  bridg:es, 
turnpike  gates,  &c. ;  of  destroying 
fences,  walls,  stiles,  or  gates  ;  of  the 
destroying  and  damaging  mines,  and 
mine  engines  ;  of  destroying  and  da- 
maging articles  in  a  course  of  manufac- 


ture, and  of  destroying,  ke,,  imple- 
ments and  machinery  ;  of  destroying 
and  damaging  ships  and  other  vessels, 
and  articles  thereunto  belonging  ;  of 
wilful  or  malicious  damage  to  real  or 
personal  property,  not  otherwise  pro- 
vided for. 

Among  the  additions  to  the  present 
work,  we  notice  a  great  part  of  the 
chapter  relative  to  accomplices  and  their 
testimony,  and  also  the  late  alterations 
in  the  English  law,  in  relation  to  the 
binding  effect  of  an  oath,  administered 
according  to  the  peculiar  belief  of  the 
person  swearing,  the  admissibility  of 
Quakers,  Moravians,  and  Separatists  to 
testify  on  affirmation,  and  the  compe- 
tency of  inhabitants  of  parishes  and 
other  districts,  and  of  churchwardens 
and  others,  nominal  parties,  to  testify  on 
any  trial. . 

We  take  the  following  from  the  nu- 
merous notes  of  recent  decisions.  Up- 
on an  indictment  against  Webb,  and 
three  other  prisoners  for  sheep  stealing, 
the  counsel  for  the  prosecution  pro-  . 
posed  to  call  the  wife  of  Webb,  to 
prove  facts  against  the  other  prisoners, 
and  urged  that  it  was  only  in  cases  where 
the  acquittal  or  conviction  of  one  pri- 
soner had  a  direct  tendency  to  cause 
the  acquittal  or  conviction  of  the  other 
prisoners,  that  the  wife  of  one  prisoner 
was  incompetent  to  give  evidence  for  or 
agaiiist  the  other  prisoners ;  but  BoUand, 
B.  held,  that  the  witness  was  incompe- 
tent. Rex  V.  Webbj  (Bushel,  J.,  and  T. 
Croome,  Gloucester  Spring  Ass.  1830.)  . 
Where,  however,  the  husband  has 
either  been  convicted  or  acquitted  of  the 
same  felony,  respecting  which  the  vnife 
is  called  as  a  witness,  she  is  competent 
to  be  examined.  Thus,  on  an  indict- 
ment for  sheep  stealing,  the  wife  of  a 
person  who  had  been  previously  con- 
victed of  stealing  the  same  sheep,  was 
held  a  competent  witness  for  the  prose- 
cution. Regina  v.  Williams,  (8  C.  &  P. 
284).  But  it  seems  now  to  be  settled, 
(notwithstanding  a  ruling  of  Lord  Ken- 
Ton  the  other  way,)  that  the  rule  re- 
lates to  persons  who  have  entered  into 
the  relation  of  husband  and  wife  ;  and 
does  not  extend  to  those  who,  not  being 
married,  have  lived  together  and  cohab- 
ited as  man  and  wife.  Wells  v.  Fletcher, 
(5  C.  &  P.  12) ;  Battkews  v.  Galindo, 
(4  Bingh.  R.  610.). 
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R1PORT8  OF  Cases  argued  and  deter- 
mined IN  THE  Supreme  Judicial 
Court  of  the  State  of  Maine.  By 
John  Shepley,  ^  Counsellor  at  Law. 
Vol.  9. 

The  Yolume  just  published  is  the  9th 
of  Shepley,  and  the  22d  of  the  Maine 
Reports.  The  first  nine  Tolames  were 
prepared  by  Mr.  Greenleaf,  now  Pro- 
fessor of  Law,  at  Cambridge ;  three 
were  by  Mr.  Fairfield,  now  senator  in 
congress  from  Maine  ;  nine  by  Mr. 
Shepley,  and  one  by  Mr.  Appleton,  of 
Bangor,  who  occupied  the  reporter's 
chair  one  year.  The  present  volume 
contains  one  hundred  cases,  and  brings 
us  to  the  close  of  Maine  term  of  1843, 
in  Lincoln  county.  Of  the  opinions, 
forty  were  drawn  by  Chief  Justice 
Whitman,  thirty-eight  by  Judge  Shep- 
ley, and  eighteen  by  Judge  Tenney. 
In  addition  to  these,  an  opinion,  dissent- 
ing from  the  iudgment  of  the  majority, 
was  delivered  by  the  chief  justice,  in 
the  case  of  Owen  v.  Boyle,  in  Washing- 
ton county,  on  a  question  involving  a 
point  of  English  law,  namely,  the  right 
to  distrain  for  rent,  the  goods  of  a  stran- 
ger, stored  in  the  warehouse  of  the 
plaintifiPs  lessee,  which  was  situated  on 
the  island  of  Campo  Bello,  in  the  Brit- 
ish territory.  The  majority  of  the  court 
decided  that  property  so  situated  was 
not  liable  to  distress  for  rent ;  and  the 
arguments  are  given  at  length  in  sup- 
port of  their  different  views. 

The  opinions  are  for  the  most  part 
drawii  with  conciseness,  and  great  plain- 
ness of  language :  they  make  no  at- 
tempt at  display,  nor  do  they  fatigue  us 
with  long  discussions  upon  genersil  prin- 
ciples ;  which,  we  humbly  submit,  is 
too  much  the  practice  at  the  present 
day,  and  is  precisely  what  the  profes- 
sion do  not  need  in  reports  of  the  cited 

I  This  notice  which  has  been  sent  to  us  by 
a  highly  respectable  practitioner  in  Maine, 
may  be  regarded  as  an  account  in  ofif-set  to 
the  notice  of  Mr.  Shepley's  8th  volume,  by 
one  of  our  well  known  contributors,  in  our 
last  volume,  page  619.  We  have  not  seen 
Mr.  Shelley's  last  volume,  and  can  express 
no  opinion  of  its  merits;  but  we  dissent 
widely  from  some  of  the  writer's  opinions  in 
the  present  notice,  especially  where  he  says 
that  Air.  Metcalfs  reports  of  the  arguments 
of  counsel  are  too  long.  Whether,  as  the 
writer  requests,  some  condensing  process 
mi^ht  not  be  applied  advantageously  to  the 
opinions  of  the  court,  our  readers  will  judge. 
—  Editor. 


cases.  The  jndges  in  this  country  have, 
in  genera],  been  too  verbose  in  their 
decisions  —  they  have  often  diffused  and 
amplified  until  the  poor  searcher  after 
the  kernel  of  the  case,  has  been  well 
wearied  and  almost  lost  in  the  folds  of 
the  spacious  mantle  that  conceals  the 
precious  seed.  The  tax  on  our  purse 
has  been  equal  to  that  on  our  patience. 
What  we  ^^ant  in  the  reports  is,  not 
lengthened  dissertations  upon  abstract 
questions,  but  the  application  of  the  law 
briefly  and  with  suitable  illustrations  to 
the  matter  in  hand. 

The  present  volume  is  ootemporary 
with  the  6tk  of  Metcalf,  and  contains 
about  the  same  number  of  pages ;  but 
Metcalf  furnishes  us  with  but  seventy- 
five  cases,  instead  of  one  hundred  in  the 
volume  before  us.  He  occupies  dmis 
space  with  the  arguments  of  counsel 
than  many  would  deem  necessary  or 
important.  For  the  yolume  of  Biaine 
reports,  which  in  mechanical  executioB 
sustains  a  fair  comparison  with  Metcalf, 
we  pay  $3  25;  while  for  Metcalf, 
with  twenty-five  less  cases,  we  are  tax- 
ed $  4  50.  Is  their  any  reason  for  this 
disparity  in  the  actual  cost  of  the  workt 
Is  there  not  something  of  a  book-mak- 
ing spirit  in  the  matter  t  Is  it  not  pro- 
per for  the  profession,  who  are  called 
upon  at  the  present  day  from  so  many 
quarters,  to  supply  their  libraries,  to 
ask  whether  there  is  not  some  rem- 
edy for  the  disproportionate  price  of 
law  books,  above  every  other  species  of 
books?  What  reason  is  there,  for  in- 
stance, that  we  should  be  compelled  to 
pay  $6  00  for  Greenleafs  Evidence, 
$6  00  for  Hilliard's  Digest,  and  so  on 
for  other  similar  works  ! 

The  legislature  of  Maine  has  wisely 
interfered  in  behalf  of  the  profession,  in 
regard  to  these  reports ;  and  bestowing 
a  salary  of  $  1000  a  year  on  the  re- 
porter, requires  that  the  price  of  the 
volume,  to  be  published  once  a  year, 
shall  not  exceed  $  3  85,  when  sold  in 
the  state.  Is  not  this  a  good  law? 
Cannot  Massachusetts  do  the  same? 
Maine  has  always  manifested  a  high 
respect  for  her  judicial  tribunals ;  her 
courts  have  been  adorned  with  an  able, 
learned  and  upright  judiciary,  from 
whom  the  ermine  of  justice  has  received 
no  stain.  The  present  volume  of  re- 
ports sustains  the  reputation  of  her 
judges  for  careful  investigation,  ciJm 
judgment  and  sound  learning. 
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Knolish  News.  —  Mr.  Baron  Gurney 
has  retired  from  the  bench,  to  which 
Mr.  Piatt,  queen's  counsel,  has  been 
promoted.  The  Law  Magazine  says 
that  "  Mr.  Piatt's  extreme  amiability  in 
private  life  will  have  freer  development 
on  the  bench  than  amidst  the  antag- 
onism of  the  bar."  We  trust  the  re- 
mark may  prove  more  true  in  West- 
minster Hall  than  it  has,  oftentimes,  in 
this  country.  In  connection  with  this 
appointment  the  Law  Magazine  further 
remarks,  that  no  judicial  vacancy  has 
lately  occurred  without  a  storm  of  per- 
sonality and  partisan  venom  in  the  pa- 
pers, akin  to  the  parochial  paroxysm 
which  attends  a  contested  election  of 
beadles.  Individual  members  of  the 
bar  are  thus  made  at  the  same  time  the 
objects  of  panegyric  and  abuse,  alike 
obnoxious  to  the  feeling  of  the  profes- 
sion itself,  which  is  alone  competent  to 
estimate  the  qualifications  of  its  mem- 
bers for  judicial  rank. 

It  is  currently  reported  that  one  or 
two  of  the  judges  in  the  courts  of 
queen's  bench  and  coomion  pleas  are 
likely  to  change  places. 

Sir  Charles  F.  Williams,  the  com- 
missioner of  bankrupts,  is  dead,  and 
has  been  succeeded  by  Mr.  Shepherd, 
the  son  of  the  late  chief  baron  of  Scot- 
land. 

The  case  which  has  created  the  most 
interest  in  Westminster  Hall  of  late,  is 
that  of  Mr.  Carus  Wilson  on  habeas 
corpus.  The  point  seems  to  be  the 
right  to  issue  prerogative  writs  to  the 
Channel  Islands. 

The  ill  health  of  Mr.  Justice  Erskine 
has  induced  him  to^ retire,  and  Mr.  Erie 
has  been  appointed'  in  his  stead.  This 
appointment  is  regarded  as  highly  cred- 
itable to  the  government,  inasmuch  as 
Mr.  Erie  brings  no  powerful  family  in- 
terest to  the  service  of  the  cabinet ;  and 


as  a  politician,  his  votes  and  opinions  in 
parliament  were  uniformly  opposed  to 
the  prevailing  views  of  the  govern- 
ment, to  whose  voluntary  selection  the 
profession  owes  his  appointment. 

Mr.  Commissioner  Merivale,  a  gen- 
tleman of  distinguished  attainments,  is 
dead,  and  Mr.  Sergeant  Goulding  has 
succeeded  in  the  court  of  bankruptcy. 

Mr.  Holt's  death  has  vacated  the  post 
of  vice-chancellor  of  the  county  Pala- 
tine of  Lancaster,  to  which  Mr.  Horace 
Twiss,  the  biographer  of  Lord  Eldon, 
succeeas. 

It  is  rumored  that  the  projected  presi- 
dency of  the  judicial  committee  is  des- 
tined for  Sir  William  Follett.  So  says 
the  Law  Magazine,  but  we  have  seen 
it  stated  that  Lord  Brougham,  who  we 
believe  was  the  originator  of  the  project 
of  such  an  office,  would  not  object  to 
the  appointment  himself. 

Law  Magazines. — Afler  a  suspension 
of  several  months  the  London  Law  Mag- 
azine has  commenced  with  a  new  series. 
Mr.  Hay  ward,  the  former  editor,  has 
retired,  but  we  are  not  informed  who 
his  successor  is.  The  Magazine  is  print- 
ed in  a  somewhat  different  style  and  is 
enlarged.  A  new  department  of*'  Notes 
on  Leading  Cases  "  has  been  introduced. 
This  magazine  has  been  the  ablest  work 
of  the  kind  in  England.  It  has  been 
tory  in  its  politics,  but  there  seems  now 
to  be  something  of  a  change  in  its  tone, 
although  it  professes  scrupulously  to 
avoid  matters  purely  political  or  literary, 
and  adopts  that  most  discreet  of  pros- 
pectuses —  spectemur  agendo  !  It  is 
stated  in  a  private  letter  from  London, 
which  we  have  been  permitted  to  read, 
that  Lord  Brougham  has  no  less  than 
five  articles  in  this  magazine  since  the 
commencement  of  the  new  series.  We 
are  led  to  doubt  this  somewhat  from  an 


Digitized  by  VjOOQ IC 


542 


INTELLIGENCE  AND  MISCELLANY. 


examination  of  the  work,  althoagh  there 
are  some  which  have  the  marks  of  his 
vigorous  style.  It  is  possible,  that  in 
the  article  on  Lord  Abinger,  he  defends 
his  own  apostacies.  We  presume  the 
reason  of  Mr.  Hayward^s  leaving  the 
work  was  an  increase  of  business.  He 
has  received  a  silk  gown  of  late,  if  we 
are  not  mistaken.  He  is  said  to  be  a 
well  read  lawyer,  a  man  of  fashion,  a 
writer  for  the  Quarterly  Review,  and, 
we  may  add  at  this  distance,  a  thorough 
tory  toady.  He  figures  under  one  of  the 
characters  in  Warren's  Ten  Thousand 
a  Year. 

The  Western  Law  Magazine  for  Feb- 
ruary was  duly  received.  It  contains 
the  answers  from  Indiana  to  the  editor's 
questions  —  a  record  of  the  doings  of 
the  Supreme  Court  of  Ohio  in  Bank, 
and  several  full  reports  of  cases,  together 
with  several  pages  of  Miscellany. 

The  American  Law  Magazine,  for 
January,  contains  eight  long  articles  on 
subjects  of  interest,  such  as  the  Liability 
of  Railroads  to  Execution  ;  Law  of 
Foreign  Missions ;  The  Law  of  Real 
Property  ;  Treason  ;  Injunctions ;  The 
Liability  of  Corporations  for  the 
Debts  of  the  Corporation ;  Recent 
English  Statutes  on  the  Law  of  Evi- 
dence ;  Memoir  of  William  Lewis. 
Also  the  usual  digests  and  Critical 
Notices. 

The  Pennsylvania  Law  Journal  for 
February  contains  no  less  than  nine 
decisions  and  a  copy  of  the  oldest  mort- 
gage on  record  in  that  slate.  This  is  a 
neat  and  well  edited  journal,  invaluable 
to  practitioners  in  Pennsylvania. 

John  Randolph's  Will. — One  of 
the  most  remarkable  cases,  ever  pre- 
sented to  our  courts  of  justice,  is  cer- 
tainly Mr.  John  Randolph's  will.  His 
own  extraordinary  Ufe,  his  brilliant  ge- 
nius, singular  eloquence,  the  distin- 
guished figure  which  he  has  cut  in  our 
national  councils,  in  some  of  the  most 
important  epochs  of  our  political  histo< 
ry,  and  his  eccentric  habits  both  in  pub- 
lic and  private  life,  have  stamped  a  de- 
gree of  interest  upon  almost  everything 
which  he  did  or  said,  that  falls  to  the 
lot  of  few  individuals.  He  died  pos- 
sessed of  a  very  large  property,  that  has 
been  estimated  at  some  hundred  thou- 
sand dollars  —  a  large  number  of  slaves, 
and  valuable  broad  land  on  the  Roan- 


oke—  from  which  he  borrowed  his  cel- 
ebrated affix  of  John  Randolph  of  Roan- 
oke. The  disposition  of  this  property 
has  been  a  bone  of  contention  among 
different  parties  ever  since  his  death. 
Several  papers  were  left  behind  him, 
which  were  considered  in  the  light  of 
last  testaments ;  and  the  question  was, 
which  was  the  true  .will,  or  whether 
there  was  any.  One  will  was  disputed 
for  its  want  of  form.  It  was  said  to  have 
been  cancelled  by  himself.  His  eccen- 
tric habits,  and  the  marks  of  insanity 
which  apoeared  in  his  conduct  at  seve- 
ral periods  of  his  life,  led  to  cootestf 
about  another.  If  this  will  (that  ol 
1821)  was  established,  it  cut  off  his 
nearest  relation  from  all  right  to  his 
property.  It  lefl  all  his  slaves  free, 
and  the  great  burden  of  his  possessions 
to  Mr.  Bryant,  who  had  married  one  of 
his  nieces.  The  question  was  bandied 
about  from  court  to  court,  until  the  gen- 
eral court  decided  in  favor  of  the  valid- 
ity of  the  will  of  1821.  The  other  par- 
ties then  opened  a  new  battery  against 
it. 

They  availed  themselves  of  one  of  the 
statutes  of  Virginia,  and  renewed  the 
attack.  It  was  shifted  from  one  district 
to  another  —  from  the  Williamsburg 
circuit  court,  where  Judge  Upshur  had 
presided,  to  the  Petersburg  court,  where 
judge  Gholson  was  upon  the  bench.  Af- 
ter a  long  delay,  it  came  to  a  hearing 
before  a  sworn  jury  in  December  last. 
Well,  the  M,rties  and  the  lawyers  went 
to  work.  The  Colonization  Society  and 
Mr.  Bryant  united  their  forces  to  estab- 
lish the  will  of  1821.  His  nearest  rela- 
tions attempted  to  upset  it.  The  plea 
put  in  was  insanity. 

Perhaps  no  will  case  in  this  country 
has  ever  called  out  such  an  extraordina- 
ry combination  of  circumstances ;  fifty 
or  sixty  witnesses,  drawn  from  different 

pan?  nrV*:;j;ii'',  ,;:;,*  u^-.'a  T\"  ,  *•  ■^*  '  , 
were  examined  in  the  course  of  the 
hearing,  exclusive  of  wriilen  evidence. 
The  investigation  embraced  various  pe- 
riods of  his  life.  It  extended  to  his 
public  transactions  —  to  speeches  which 
he  had  made  in  congress  —  to  essays 
which  he  had  written — to  his  private 
correspondence  —  to  the  course  of  his 
politics  as  well  as  to  his  courtships. 

The  array  of  counsel  was  tremendous. 
Six  lawyers  on  each  side  from  different  • 
towns,  and  some  of  the  most  prominent 
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standing',  were  enlisted  in  the  cause. 
The  argument  ran  throngh  more  than 
three  weeks,  and  ahnost  as  long  as  the 
great  debate  on  Texas,  with  this  differ- 
ence, that  here  the  champion  was  at  lib- 
eity  to  speak  as  lon^  as  he  pleased,  but 
there  he  was  limited  to  an  hour  each. 
The  impression,  however,  was,  with 
many  people,  that  all  this  was  labor  and 
law  lost —  that  the  juiy  would  be  hung, 
that  is  to  say,  divided  —  and  that  they 
would  have  to  begin  the  battle  over 
again.  Some  wag  said,  if  they  did  not 
take  care,  they  would  contrive  to  eat  up 
the  estate  before  it  was  settled  —  like 
the  monkey  sharing  the  cheese  in  the 
fable.  It  turns  out,  however,  that  on 
Tuesday  a  verdict  was  given  by  the 
jnry  to  set  up  the  will  of  1821. 

It  was  the  intention  of  the  heirs  at 
law  to  move  for  a  new  trial,  but  we 
learn  from  the  Petersburg  Intelligencer 
that  an  arrangement  has  been  effected, 
with  which  all  parties  are  satisfied.  By 
this  the  slaves  obtain  their  freedom  and 
thirty  thousand  dollars  —  the  rest  of  the 
property  going  to  the  heirs  at  law.  — 
Richmond  Enquirer. 

DiTER  ON  Marine  Insurance.  —  We 
are  glad  to  learn  that  the  first  volume  of 
this  work,  to  which  we  alluded  at  some 
length  in  a  former  number,  is  ready  for 
Uie  press.  It  will  be  completed  in  three 
volumes  octavo,  of  from  seven  to  eight 
hundred  pages  each,  and  will  be  deliv- 
ered to  sube^ribers  at  four  dollars  a  vol- 
ume. The  first  volume  wiH  be  put  to 
press  as  soon  as  five  hundred  subscribers 
can  be  obtained.  This  treatise,  as  we 
are  informed,  is  intended  to  eontain  a 
more  full  and  practical  exposition  of  the 
law  of  marine  insurance,  in  its  whole 
extent,  than  has  hitherto  appeared ;  and, 
^m  the  style  and  method  of  its  compo- 
sition, will  be  adapted  to  the  use  of 
merchants  as  well  as  lawyers.  Having 
heretofore  experienced  the  highest  de- 
grree  of  confidence  in  the  proposed  work, 
it  only  remains  for  us  to  express  our 
pleasure  at  the  prospect  of  its  speedy 
publication. 

Crime  in  Boston.  —  The  abstracts 
of  the  district  attorney's  reports  for 
Massachusetts  have  just  been  printed, 
and  show  an  amount  of  labor  performed 
by  the  attorney  for  Suffolk,  which  must 
have  overwhelmed    an  ordinary  man. 


The  whole  number  of  entries  on  his 
report  is  1078.  342  of  these  cases 
were  for  breaches  of  the  license  law, 
and  the  costs  to  the  commonwealth  in 
one  of  them  were  $206  16.  He  has 
been  in  attendance  upon  the  municipal 
court  163  days,  and  the  grand  jury  have 
been  in  session  66  days.  He  has  con- 
ducted three  trials  for  murder  in  the 
supreme  judicial  court,  has  given  29 
written  opinions  to  the  governor,  upon 
requisitions  for  fugitives  from  justice, 
has  attended  to  35  suits  upon  recog- 
nizances, and  has  argued  12  cases 
brought  from  the  municipal  court  to 
the  supreme  judicial  court  upon  ques- 
tions of  law.  $5031  96  have  been  paid 
over  by  him  to  the  treasurer  of  the 
commonwealth,  being  the  amount  col- 
lected by  him  upon  forfeited  recog- 
nizances, and  suits  for  over  $8000  more 
are  still  pending.  Of  the  204  verdicts 
taken  during  the  year  in  the  municipal 
court,  142  have  been  of  **  guilty,"  and 
62  of  them  of  "not  guilty."  Of  all 
the  cases  under  his  charge  during  the 
year,  only  27  were  continued  to  1845. 
At  the  end  of  the  year  1843,  82  cases 
were  continued  to  1844. 

3Qstc]i«9ot. 

ItteeiaetbtluUthb  word  Aolc*>po(,  ta  ia  Englidi  •  poddhif, 
for  in  thk  pudding  is  not  coininonlj  pot  one  thiufc  uone,  but 
oiM  (hiDf  wMh  other  thiop  put  together.  — littfslon,  5  ^^* 
ITS  a. 

At  the  age  of  twenty-one,  and  before  he 
commenced  the  stady  of  law,  Lord  Eldon 
eloped  with  a  young  lady,  who  at  midnight 
descended  bv  a  ladder  fiom  her  chamber 
window  into  net  lover's  arms,  and  wiih  whom 
he  fled  to  Scotland,  where  the  parties  were 
married.  It  so  happened  that  not  lonjg  after 
this  he  gave  lectures  on  the  law  at  Oxford,  as 
deputy  for  Sir  Robert  Chambers,  the  Vine- 
rian  professor.  Talking  to  Mrs.  Foster  of 
these  lectures.  Lord  Eldon  said,  *^  the  most 
awkward  thing  that  ever  occurred  to  me  was 
this :  Immediately  af\er  I  was  married,  1  was 
appointed  deputy  professor  of  law  at  Oxford, 
and  the  law  professor  sent  me  the  first  lec- 
ture to  read  immediately  to  the  students,  and 
which  I  began  without  knowing  a  single 
word  that  was  in  it.  It  was  upon  the  statute 
of  young  men  running  away  with  maidens. 
J^cy  me  reading,  with  about  one  hundred 
and  forty  boys  andyoun^  men  all  giggling  at 
the  professor.  Such  a  Uttering  audience  no 
one  ever  had."  Among  the  first  cases  which 
he  had  to  manage  was  one  which  he  thus 
describes  to  Mrs.  Foster ;  ••  1  got  into  a  di- 
lemma with  one  cause  at  Lancaster.  The 
plaintiff  was  a  farmer  of  some  substance,  and 
the  other  party  was  son  of  a  farmer  of  some 
substance  also,  who  had  run  off  with  the 
daughter  of  the  plaintiff,  and  it  was  for  dam- 
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'  ages  for  loss  of  her  senrices  that  this  action 
was  brought.  Well,  the  instructions  the 
farmer  gave  me  were  these :  '•  Mind,  lawyer 
Scott,  you  are  to  say  that  the  man  who  runs 
away  with  another  man's  daughter  is  a  rascal 
and  a  villain,  and  deserves  to  be  hanged." 
"No,  no,  I  cannot  say  that."  "And  why 
not  ?  Why  can  't  you  say  that  ?  '*  "  Be- 
cause I  did  it  myseJf;  but  I  will  tell  yoa 
what  I  will  say  —  and  I  will  say  it  from  my 
heart  —  I  will  say,  that  the  man  who  begins 
domestic  life  by  a  breach  of  domestic  duty, 
is  doubly  bound  to  do  everything  in  his 
power  to  render  both  the  lady  and  her  family 
nappy  in  future  life  ;  thcd  I  will  say,  for  I  feel 
it."  Well,  he  was  obliged  to  give  up  that 
point ;  and  the  jury  after  a  deliberation  of 
nine  hours,  gave  a  verdict  of  £%0Q  damages. 

Our  readers  will  be  ^lad  to  hear,  that  the 
new  edition  of  Veazie's  Reports,  by  Mr. 
Sumner,  is  more  than  halt  printea,  the 
twelfth  volume  being  through  the  press.  Mr. 
Sumner  was  interrupted  in  his  labors  by  a 
severe  attack  of  sickness,  and  several  of  the 
volumes  have  been  edited  by  Mr.  Perkins, 
one  also  by  Mr.  C.  B.  Gk)odnch.  Mr.  hium- 
ner  has,  with  returning  health,  resumed  his 
labors,  and  the  work  will  soon  be  through 
the  press.  We  regard  it  as  a  most  valuable 
contribution  to  the  equity  side  of  the  profes- 
sion, and  are  not  surprised  to  learn  that  more 
than  six  hundred  of  the  thousand  copies  print- 
ed, have  been  subscribed  for. 

We  have  obtained  from  Washington  a  copy 
of  the  opinion  of  the  supreme  court,  in  the 
case  in  bankruptcy  to  which  we  referred  in 
our  last  number.  It  is  the  case  of  Ex  Parte^ 
the  Cilv  Bank  of  New  Orleans  in  the  Matter 
of  WiUiam  Christy^  Assignee  of  Daniel  T, 
IValden,  a  bankrupt,  v.  The  City  Bank  of 
New  Orleans.  (See  6  Law  Rep.  235.)  It 
came  before  the  court  on  a  motion  for  a  writ 
of  prohibition  to  the  judge  of  the  district 
court  of  the  United  States  for  the  eastern 
district  of  Louisiana.  We  regret  that  the 
opinion,  which  is  very  long,  was  received  too 
late  for  insertion  in  the  present  number.  It 
will  appear  in  our  next. 

In  the  legislature  of  Massachusetts  the 
committee  on  the  judiciary  were  instructed 
to  inquire  into  the  expediency  of  allowing  the 
courts  to  appoint  members  of  the  bar  to 
examine  candidates  for  admission  to  practise, 
a  duty  now  imposed  on  the  courts  them- 
selves. We  were  glad  to  see  that  the  com- 
mittee reported  against  the  proposed  altera- 
tion ;  but  we  next  expect  to  see  a  proposition 
to  make  *'a  good  moral  character"  the  only 
test.  And  we  doubt  not  it  may  come  from  a 
member  of  the  bar,  unless  some  popularity- 
hunting  judge  gets  the  start  in  such  a  de- 
lectable race. 

The  late  Lord  Abinger  (Sir  James  Scar- 


lett) when  at  the  bar  was  conaidered  snpenor 
in  his  own  particular  line  as  a  nisi  priii« 
lawyer.  No  leader  since  Erakine,  it  is  said» 
had  assumed  so  complete  a  superiority  in 
the  courts  of  common  law ;  ana,  as  far  as 
success  in  obtaining  rerdicts  went,  he  was 
superior  to  Erskine;  probably  also,  in  the 
extent  of  business.    He  received   for  : 


years  together  £17,000  a  year  !  This  to  an 
American  lawyer  seems  large.  We  recently 
heard  Mr.  Webster's  professional  income  fat 
one  year  since  he  lelt  the  senate  stated  as 

924,000. 

Hon.  William  Kent,  judge  of  one  of  the 
circuit  courts  of  New  York,  having  resigned 
his  seat,  has  been  succeeded  by  John  W.  Ed- 
munds, Eso.  It  is  stated  in  the  New  York 
Commercial  Advertiser,  thai  the  members  of 
the  bar  have  commenced  a  subscription  for 
the  purchase  of  a  service  ot  plate  lor  Bfr. 
Kent,  and  another  to  procure  his  portrait  for 
the  library  of  the  law  institute,  in  testimony 
of  the  high  regard  in  which  he  is  held  by  the 
profession. 

We  call  the  attention  of  onr  readers  to  the 
case  of  Peter  York,  in  our  present  number, 
involving  a  point  of  great  interest  in  criminal 
law,  upon  wnich  the  supreme  court  of  Mas- 
sachusetts were  unable  to  agree,  Wilde  J. 
dissenting  from  the  rest  of  Ine  court.  We 
douht  whether  many  professional  men,  at 
this  day,  can  have  much  doubt  how  the  law 
willr  ultimately  settle  down  upon  the  point  in 
respect  to  which  the  court  are  divided. 

We  see  it  stated  in  the  newspapers,  that 
the  case  of  Conrad  v.  Williams  for  a  breach 
of  promise  of  marriage,  has  been  tried  a 
second  time.  At  the  first  trial,  the  jury  re- 
turned a  verdict  of  tsooo  for  the  piamtiC 
A  new  trial  was  ordered,  and  we  gave  the 
opinion  of  the  court,  (ante  p.  336.)  At  the 
second  trial  the  jury  were  out  nineteen  hours 
without  being  able  to  agree. 

An  Illinois  newspaper  states,  that  the  le- 
gislature of  that  state  is  making  a  revision  of 
the  laws,  and  adds  that  "  if  the  legislature 
sits  until  the  first  of  March,  the  revision  will 
have  gone  through  the  two  nouses  with  race- 
horse expedition ;  "  and  we  will  add,  it  wiU, 
perhaps,  be  about  as  useful  for  practical  par- 
poses  as  a  race-horse  is  said  to  be. 

The  ungracious  tone  of  judges  towards 
the  bar  has  done  more  to  undermine  the  sta- 
bility of  the  judiciary,  than  all  the  effi>ru  of 
all  tne  demagogues  since  Thurlow  thundered 
to  the  lords,  and  Ellenborough  scowled  fiom 
the  king's  bench. 

Charles  Oilman,  Esq.,  of  Qnincy,  111.,  and 
formerly  of  Bangor,  Me.,  has  been  appotnted 
reporter  of  the  supreme  court  of  Illinois,  in 
place  of  Mr.  Scammon,  who  had  resigned. 


Digitized  by  VjOOQ IC 


THE   LAW    REPOKTER. 


APRIL,  1845. 


THE  TRIAL  OF  BISHOP  ONDERDONK.» 

The  right  reverend  Benjamin  Treadwell  Onderdonk,D.  D.,  bishop 
of  New  York,  was  tried  in  the  city  of  New  York,  in  December 
last,  on  a  presentment  of  the  bishops  of  Virginia,  Tennessee  and 
Georgia.  The  court  consisted  of  the  bishops  of  Illinois,  Connecti- 
cut, North  Carolina,  Vermont,  Kentucky,  Ohio,  New  Jersey,  the 
North-western  Missionary  Diocese,  Louisiana,  Western  New  York, 
South  Carolina,  Maryland,  and  Delaware  ;  the  assistant  bishop  of 
Virginia ;  and  the  bishops  of  Massachusetts,  Rhode  Island,  and  the 
South-western  Missionary  Diocese.  The  counsel  of  the  defendant 
were  David  B.  Ogden  and  David  Graham.  The  prosecution  was 
conducted  by  Hiram  Ketchum  and  Gerardus  Clark. 

The  trial  excited  the  most  intense  interest  in  all  classes  of  the 
community ;  it  has  been  very  accurately  reported,  and  comes 
legitimately  within  our  province,  inasmuch  as  it  involves  some 
principles  of  interest  to  the  legal  profession ;  and,  having  been 
conducted  by  gentlemen  of  high  reputation  at  the  bar,  it  is  in 
many  respects  a  useful  exposition  of  the  value  of  legal  tests  in  the 
examination  and  elucidation  of  questions  of  fact.     We  take  juris- 


'  "  The  Proceedings  of  the  Court  convened  under  the  Third  Canon  of  1844,  in  the 
city  of  New  York,  on  Tuesday,  December  10,  1844,  for  the  trial  of  the  Right  Rev. 
Benjamin  T.  Onderdonk,  D.  D.,  Bishop  of  New  York ;  on  a  presentment  made  by 
the  Bishops  of  Virginia,  Tennessee,  and  Georgia.  By  authoiity  of  the  court.*' 
pp.  333. 
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diction  of  the  matter  without  hesitation,  but  our  review  of  the 
proceedings,  so  various  and  complex,  must  necessarily  be  sotoe- 
what  cursory,  and  we  shall  confine  ourselves  to  a  statement  of  the 
results  to  which  we  are  drawn  rather  than  the  reasoning  by  which 
we  arrive  at  those  results. 

The  presentment  against  Bishop  Onderdonk  contained  nine  arti- 
cles. The  first  charged  him  with  impure  and  imchaste  conduct 
towards  the  wife  of  the  Rev.  Clement  M .  Butler,  while  riding  in  a 
carriage  with  that  lady  and  her  husband,  in  June,  1837.  The 
second  charged  him  with  being  under  the  influence  of  vinous  or 
spirituous  liquors  on  the  same  occasion.  The  third  charged  him 
with  improper  conduct  towards  a  young  woman  (unknown)  in  a 
stage  coach,  in  August,  1838.  The  fourth  charged  him  with  im- 
proper and  unchaste  conduct  towards  a  young  lady  in  July,  1839. 
The  fifth  and  sixth  charges  were  for  impure  and  unchaste  conduct 
towards  two  young  ladies,  vMisses  Rudderow,  in  1841.  The 
seventh  and  eighth  charges  were  for  impure  and  unchaste  conduct 
towards  the  wife  of  the  Rev.  Henry  M.  Beare,  in  1842.  The 
ninth  charge  was  for  "  impurely  and  unchastely "  laying  "  his 
hands  upon  the  bodies  of  other  virtuous  and  respectable  ladies, 
whose  names  have  come  to  the  knowledge  of  the  said  bishops," 

In  regard  to  the  third  charge  the  evidence  failed.  The  last 
charge,  being  very  general,  was  ordered  to  be  struck  out,  and 
as  to  the  fourth  the  lady  alleged  to  have  been  insulted,  refused 
to  appear  in  court.  Upon  the  first  charge,  Mrs.  Butler  was  the 
principal  witness.  From  her  testimony  it  appeared  that  she  was 
married  in  April,  1837 ;  her  husband  resided  in  Syracuse.  Bishop 
Onderdonk  was  coming,  by  appointment,  to  ordain  her  husband,  in 
June  of  the  same  year.  She  set  out  with  her  husband  and  a  Mr. 
Peck,  in  a  barouche,  to  meet  the  bishop,  and  received  him  into  the 
carriage  at  Ithaca,  a  little  before  sunset.  On  their  return  to  Syra- 
cuse they  rode  all  night.  The  bishop  and  Mrs.  Butler  were  to- 
gether in  the  back  part  of  the  carriage,  Mr.  Peck  and  Mr.  Butler 
being  on  the  front  seat.  When  the  bishop  first  entered  the  car- 
riage the  witness  noticed  that  his  breath  was  tainted  by  something 
he  had  been  drinking.  Her  statement  of  the  assault  was  as  fol- 
lows : 

**  At  first,  after  we  rose  the  hill  out  of  Ithaca,  the  bishop  read  letters  which  he 
had  received ;  the  sun  had  then  set ;  he  read  them  by  the  fadii^  sunset  light,  or 
by  the  twilight  that  followed  the  sunsetting.  When  I  first  noticed  that  his 
breath  was  tainted  by  something  he  had  been  drinking,  I  was  neither  surprised 
nor  pained  by  it,  for  I  was  aware  that  he  habitually  used  wine  and  ardent  spirits, 
but  was  not  aware  to  what  extent.  After  he  had  finbhed  reading  his  letters,  I 
found  with  some  alarm,  that  he  became  unusually  talkative,  and  that  he  spoke  so 
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indistinctly  that  I  could  not  always  understand  him.  He  first  put  his  arm  around 
my  waist  and  drew  me  towards  him ;  this  he  repeated  once,  perhaps  twice.  He 
had  often  done  this  when  I  was  unmarried,  and  I  had  permitted  it,  although 
always  disagreeable  to  ine;  because  I  believed  him  incapable  of  wrong.  At  this 
time,  however,  I  removed  his  hand  each  time,  because  I  saw  that  he  was  not 
himself.  I  was  exceedingly  fearful  lest  our  driver  should  discover  it ;  as  he  was 
a  nian  who  had  but  recently  become  interested  in  church  affairs ;  and  for  whose 
spiritual  interests  my  husband  was  deeply  solicitous ;  and  also  because  during 
our  ride  to  Ithaca,  he  had  of\en  or  he  had  strongly  spoken  of  the  inconsistencies 
of  professing  christians,  as  having  been  a  great  stumblingblock  in  his  way  to 
heaven.  The  bishop  persisted  in  putting  his  arm  about  me,  and  raised  his  hand 
so  as  to  press  my  bosom.  I  then  rose  and  withdrew  the  arm  from  behind  me, 
and  laid  the  hand  upon  his  knee,  and  said  to  him  in  a  raised  tone  of  voice,  hoping 
to  bring  him  to  himself,  and  wishing  to  attract  Mr.  Butler's  attention,  that  a 
bishop's  hands  were  sacred  in  my  eyes,  and  that  his  were  particularly  so,  because 
they  had  been  laid  upon  the  heads  of  many  I  loved  in  confirmation,  and  wexe 
about  to  be  laid  upon  my  husband's  head  in  ordination.  He  made  but  little 
answer,  but  for  some  little  time  let  me  alone.  During  this  time  I  thought  of  the 
awful  disgrace  that  would  come  upon  him,  and  his  family,  and  upon  the  church, 
if  his  state  and  conduct  that  night  were  known.  I  had  a  lingering  hope  that  he 
had  been  betrayed  into  taking  more  than  was  habitual  to  him,  and  that  in  this 
way  he  had  been  betrayed  into  intoxication ;  and  I  hoped  that  his  insult  to  me 
was  unintentional.  I  therefore  decided  upon  keeping  silence  uponlhis  subject, 
and  upon  preventing,  so  far  as  in  97i«  lay,  its  ever  becoming  known.  While 
sitting  in  thought,  I  found  he  was  again  moving  :  I  waited  to  see  whether  he 
might  not  be  merely  steadying  himself  in  his  seat,  as  the  roads  were  rough,  when 
he  suddenly  and  violently  again  brought  his  hand  upon  my  bosom,  pressed  and 
clasped  it.  In  some  horror  I  struck  the  hand  with  all  my  force,  and  he  withdrew 
it ;  but  immediately  grasped  my  leg  in  the  most  indelicate  manner.  I  sprang 
forward  to  my  husband,  and  told  him  I  oould  no  longer  sit  with  the  bishop  :  I 
must  sit  with  him.  I  was  greatly  distressed,  and  he,  Mr.  Butler,  held  me  on  his 
knee  for  some  time ;  and  after  that  I  rode  sometimes  on  his  knee,  and  sometimes 
on  a  carpet  bag  at  his  feet.  We  stopped  twice  during  the  night,  resting  at 
Homer  an  hour  or  two,  as  nearly  as  I  can  recollect.  During  all  oqr  time  of  stay 
at  those  places,  my  whole  efforts  were  needed  by  my  husband  to  soothe  him,  he 
being  violently  incensed,  and  declaring  that  Bishop  Onderdonk  should  not  ordain 
him.  We  stopped  that  morning  about  daybreak,  at  a  place  about  ten  miles 
distant,  I  should  think,  from  Syracuse — perhaps  fifteen  miles.  Here  we  again 
rested,  and  breakfasted.  During  the  ride  from  Homer  to  this  latter  place,  the 
hishop  slept  heavily.  When  we  left  the  last  stopping-place,  I  persuaded  Mr. 
Butler  to  sit  back  with  the  bishop,  in  order  to  avoid  the  remark  that  would  be 
occasioned  by  his  sitting  alone.  No  conversation  passed  between  the  bishop  and 
myself  after  I  changed  my  seat :  nor  have  I  since  seen  him,  except  in  convention, 
until  now." 

The  testimony  of  Mr.  Butler  upon  this  point  was  as  follows : 

"  I  first  noticed  the  bishop's  arm  about  my  wife's  waist ;  I  saw  him  draw  her 
towards  him  in  a  manner  that  I  thought  indelicate ;  I  saw  her  gently  remove  his 
hand  from  behind  from  off  her  waist.  A  second  time  I  saw  his  arm  about  her 
waist;  again  I  saw  that  he  was  sitting  without  his  arm  about  her  waist.  Looking 
again  I  saw  it  again  about  her  waist.    My  attention  was  then  turned  to  the  front 
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part  of  the  carriage.  Looking  around  again,  I  saw  my  wife  slighily  raised, 
carrying  the  bishop's  hand  around  to  his  knee.  Then  I  heard  her  say,  that  that 
hand  was  a  sacred  thing  to  her ;  it  had  been  laid  upon  the  heads  of  many  of  her 
friends  in  confirmation,  and  was  to  be  laid  upon  my  head  to-morrow.  Nothing 
occurred  after  this,  until  my  wife  touched  me  upon  tiie  shoulder.  She  said  she 
could  not  sit  there,  that  she  must  eome  over  with  me.  As  she  came  oTer  and 
sat  in  my  lap,  I  asked  her  what  had  happened.  She  whispered  to  me,  and  I 
understood  her  to  say  that  the  bishop  had  been  very  rude  to  her,  and  had  attempted 
to  pull  up  her  clothes.  She  was  Yery  much  agitated,  and  told  me  she  would  tell 
me  at  the  next  stopping-place  more  fully.  We  arrived,  I  think,  at  Dryden ; 
myself  and  wife  went  into  a  separate  room  to  take  some  refreshment.  There  she 
told  me  the  bishop  had  put  his  arm  around  her  waist,  and  pressed  her  bosom 
with  sudden  and  violent  motion.  She  struck  down  his  hand ;  he  placed  it  upon 
her  thigh,  and  grasped  it  hard.  There  was  nothing  in  this  that  led  me  to  change 
my  opinion  at  the  time,  that  she  had  told  me  the  bishop  attempted  to  pull  up  her 
clothes.  I  then  told  her  I  must  speak  to  the  bishop ;  that  I  would  uot  return 
with  him  ;  that  I  would  not  be  ordained  by  14m.  She  soothed  me,  and  dissoaded 
me,  saying  that  the  bishop  might  have  taken  more  wine  than  he  was  aware  of, 
and  did  not  know  what  he  was  doing.  She  also  said  I  was  not  in  a  fit  state  of 
mind  to  speak  to  him.  I  promised  her  for  the  present  that  I  would  not  speak  to 
him.  We  then  rode  to  Homer.  I  revolved  on  the  way  what  I  ought  to  do.  I 
concluded  that  I  would  be  ordained,  say  nothing  about  it,  treat  the  bishop  with 
the  civility  that  my  official  relation  required,  and  with  no  more.  The  next 
stopping-place  was  about  twelve  miles  from  Syracuse,  where  we  breakfasted. 
We  arrived  in  Syracuse  about  ten  o'clock.  I  was  examined  at  the  house  of 
General  Granger  by  old  Mr.  Pardee.  Service  commenced  at  eleven  o'clock,  and 
I  was  ordained  priest  by  Bishop  Onderdonk." 

The  assaults  upon  the  Misses  Rudderow  were  testified  to  by 
them.  That  on  Miss  Helen  M.  Rudderow  was  while  she  was 
seated  with  the  bishop,  in  a  carriage,  riding  from  church  in  New 
York  to  her  home ;  the  Rev.  James  C.  Richmond  being  seated 
on  the  first  seat,  and  driving.  The  substance  of  her  statement 
was  this : 

"  We  had  not  proceeded  very  far  from  the  church,  when  Bishop  Onderdonk 
put  his  arm  around  my  neck,  and  thrust  his  hand  into  my  bosom:  this  he 
continued  to  do.  I  was  very  much  surprised  and  agitated,  and  would  have 
jumped  from  the  carriage,  had  it  not  been  for  exposing  him  to  the  Rev.  Mr. 
Richmond.  He  kept  repeating  the  offence  until  we  reached  home,  where  he  was 
to  dine  with  us.  I  immediately  went  to  the  room  occupied  by  my  sister  and 
myself,  and  told  her  what  had  happened.  I  entreated  her  to  go  down  and 
entertain  him,  as  the  family  were  not  yet  prepared  to  do  so;  she  consented, 
upon  condition  that  I  should  follow  as  soon  as  I  could  sufficiently  compose 
myself;  which  I  did,  and  found  my  mother  and  sister-in-law  with  them." 

Miss  Jane  Rudderow  testified  that  she  went  down  to  entertain 
the  bishop,  at  her  sister's  request,  although  having  a  nervous  head« 
ache.     What  occurred  appears  in  her  statement : 

'*  He  was  standing  by  the  centre-table  when  I  entered.    He  adranoed  to  meet 
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me  with  extended  hand,  and  said,  '  My  daughter,  I  moat  care  yoa  of  these 
nerrous  headaches,'  and  led  me  to  the  sofa.  I  sat  down  m  the  centre  of  the 
aofa.  Bishop  Onderdonk  immediately  insulted  me.  He  thrust  his  hand  in  my 
bosom.  I  moved  to  the  other  end  of  the  sofa.  He  followed  me,  and  repeated 
the  insult.  I  was  afraid  to  scream,  or  even  reprove  him ;  for  my  two  brothers 
were  in  the  hall.  I  was  fearful  for  his  personal  safety,  and  did  not  expose  him 
fi)r  the  sake  of  the  church.  I  was  relieved  by  the  entrance  of  my  sister-in-law, 
Mrs.  John  Rudderow.  We  were  summoned  to  dinner.  I  was  reserved  at  the 
table,  for  I  could  scarcely  keep  from  tears.  After  dinner  we  went  on  to  the 
piazza.  Bishop  Onderdonk  requested  me  to  show  him  Mr.  Schermerhom's 
house ;  which  I  did  by  walking  to  the  north  end  of  the  piazza.  He  threw  hia 
arm  around  my  neck ;  I  retreated  into  the  drawing-room ;  where  my  mother, 
and  sister,  and  sister-in-law  immediately  foUowed  me.  It  was  a  stormy  day ; 
and  I  went  to  the  window-shade  to  go  underneath  it,  but  not  to  raise  it,  to  see  if 
it  had  ceased  raining.  We  were  determined  to  go  to  Sunday  school,  though  we 
expected  but  few  children  to  be  present.  Much  to  my  surprise.  Bishop  Onder- 
donk was  immediately  by  my  side,  and  repeated  the  insult  in  the  same  manner  as 
I  stated  before.  I  threw  his  hand  away  from  me,  and  retreated  from  underneath 
the  shade.  I  observed  my  mother  regarding  me  intently.  We  repaired  to  the 
Sunday-school,  and  left  my  mother  and  sister-in-law  to  entertain  him." 

The  alleged  assault  on  Mrs.  Beare  was  in  a  carriage,  and  was 
of  a  similar  character,  but  we  do  not  choose  to  fill  our  pages  with 
the  details  of  the  case  ;  nor  are  we  able,  and  we  do  not  deem  it 
necessary,  to  present  the  cross-examination  of  the  witnesses,  which 
was  conducted  with  great  ability,  and  was  very  minute.  We  are 
bound  to  say,  however,  that  from  aught  that  appears  in  the  report, 
the  witnesses  passed  that  trying  ordeal  with  credit  to  themselves, 
and  we  see  nothing  in  this  part  of  the  case  that  can  be  fairly 
said  to  invalidate  the  truth  of  their  testimony,  so  far  as  the  con- 
sistency of  their  statements  is  concerned.  It  appeared  however, 
that  Miss  Rudderow  and  Mrs.  Beare  had  subsequently  conduct- 
ed towards  the  bishop,  in  a  manner  somewhat  singularly  cordial 
upon  the  supposition  of  the  grave  impropriety  of  his  conduct,  and 
his  counsel  laid  great  stress  upon  this  in  closing  the  case.  It 
also  appeared  that  Mr.  Beare  had  made  complaint  of  the  treatment 
of  his  wife,  and  the  bishop  was  spoken  to  on  the  subject.  His 
conduct  towards  Mr.  Beare  was  also  singular,  on  the  supposition 
of  his  innocence,  and  the  counsel  for  the  prosecution  made  great 
use  of  it  against  him. 

Upon  a  candid  examination  of  the  case,  it  seems  to  us  that  the 
principal  charges  were  made  out  to  the  satisfaction  of  any  unbiased 
mind.  The  character  of  the  witnesses  seems  to  be  above  reproach ; 
no  attempt  was  made  to  impeach  them.  Their  statements,  in  the 
main,  were  consistent  and  positive  ;  and  to  some  of  the  acts  there 
were  in  effect  two  witnesses.  It  may  be  that  some  of  the  state- 
ments were  exaggerated ;  that  the  transactions  were  highly  colored ; 
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but  there  were  certain  prominent  facts  about  which  the  witne^es 
could  not  be  mistaken.  The  only  way  to  get  rid  of  them  was  to 
impute  the  grossest  perjury ;  and  to  do  this  the  counsel  hardly  ven- 
tured ;  and  although  hints  of  a  conspiracy  were  often  thrown  out, 
yet  such  a  theory,  for  it  was  a  mere  theory,  was  unsustained  by 
evidence,  and  seems  to  us,  from  the  circumstances,  the  character  of 
the  witnesses,  and  the  nature  of  their  evidence,  to  be  entirely  im- 
probable, so  far  as  the  witnesses  were  concerned.  Whether  there 
may  have  been  secret  means  used  to  have  the  bishop  brought  to 
trial  we  give  no  opinion ;  that  part  of  the  matter  does  not  come  within 
our  province.  But  if  such  were  the  case,  it  would  amount  to  nothing 
more  than  a  conspiracy  to  have  the  truth  come  out^  and  does  not 
affect  the  question  of  guilt  or  innocence  in  the  slightest  degree. 
Nor  does  the  argument  of  the  learned  counsel  for  the  bishop,  that 
t  he  subsequent  conduct  of  the  witnesses  towards  the  bishop  was 
inconsistent  with  his  guilt,  have  much  effect  on  our  minds  to  show 
his  iimocence.  The  truth  is,  persons  act  very  differently  under  the 
same  circumstances.  No  fixed  rule  can  be  adopted.  The  offender 
was  a  bishop :  he  was  looked  upon  as  more  pure  than  ordinary 
men ;  the  sanctity  of  his  office  protected  him  when  other  men 
would  have  been  suspected  at  once  of  a  bad  intent.  The  witnesses 
doubtless  endeavored  to  excuse  him  to  themselves,  and  each  of 
them  probably  supposed  that  the  acts  known  to  them  had  never 
before  been  committed  towards  others.  Besides  this,  there  was  the 
natural  and  instinctive  dread  of  a  public  exposure — the  remarks 
of  the  vulgar,  and  the  reproaches  of  the  pure —  which  might  well 
have  caused  delicate  women  to  desire  that  no  accusation  should 
be  made.  The  very  manner  in  which  these  ladies  have  been 
treated  by  a  portion  of  the  court,  the  counsel,  and  the  press,  is 
enough  to  cause  any  other  ladies  similarly  situated  to  wish  the 
whole  thing  buried  in  oblivion. 

So,  too,  in  regard  to  the  conduct  of  the  witnesses  at  the  time  of 
the  alleged  assaults.  Every  person  who  has  any  knowledge  of 
human  nature  is  aware,  that  the  conduct  of  people  under  the  same 
circumstances  is  often  very  different.  No  general  inference  can  be 
drawn  which  will  be  correct  in  every  case.  Every  lawyer  is  pre- 
pared to  argue  from  the  appearance  of  a  witness  that  he  is  swearing 
falsely.  Nothing  is  more  common  than  for  a  prosecuting  officer 
to  contend  that  one  prisoner  is  guilty  because  he  was  confused 
when  chiBirged  with  the  crime,  and  the  next  moment  to  argue  as 
strongly,  that  another  is  guilty,  because  he  appeared  perfectly  cool 
and  self-possessed  when  first  accused  of  the  offence.  Now,  the 
conduct  of  these  ladies  has  been  alluded  to  with  great  ffippancy, 
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as  showing  that  they  did  not  act  like  pure-minded  persons  in  not 
making  more  ado  when  so  strangely  assaulted.  Is  this  sound  ?  We 
will  not  deny  that  some  women,  whom  Will  Honeycomb  caUs 
"  outrageously  virtuous,"  would  make  a  great  outcry  on  such  occa- 
sions ;  but  we  confess  that  such  a  course  would  arouse  our  suspicions 
more  than  the  opposite.  We  have  always  supposed  that  purity 
was  unsuspicious — not  easily  offended,  because  not  thinking  evil. 
No ;  it  is  the  other  class  of  persons  that  make  a  fuss  on  such  occa- 
sions. Virtue  blows  no  trumpet ;  modesty  needs  no  sword.  "  To 
the  pure  all  things  are  pure  "  ;  and  a  woman  of  this  sort  is  slow  to 
believe  she  is  insulted.  She  doubts  the  evidence  of  her  senses, 
and  when  annoyed  past  endurance,  she  thinks  there  must  be  some 
mistake,  and  quietly  retreats.  To  our  mind  the  conduct  of  Mrs. 
Butler  in  particular,  towards  the  bishop,  was  not  merely  that  of  a 
modest  woman ;  it  was  that  of  one  whose  education  can  scarcely 
have  been  deficient  in  the  graces  which  dignify  and  adorn  the 
female  mind.' 

The  main  argument  of  the  counsel  for  the  respondent  was,  that 
the  acts  alleged  were  improbable,  and  they  argued  with  great  force 
that  the  circumstances  of  the  assaults  —  the  times,  and  the  folly  of 
the  thing,  were  too  improbable  for  belief.  But  all  crime  is  im- 
probable in  the  same  way,  although  in  general  perhaps  to  a  less 
extent.  A  great  lawyer  Lays  it  down  that  all  criminals  are  in  a 
degree  insane.  Now,  it  appears  that  the  bishop  was  in  the  habit 
of  taking  stimulating  drinks,  and  on  one  of  the  occasions  at  least  he 
was  tipsy ;  and  although  this  is  no  excuse  for  him,  yet  in  such  a 
situation  he  would  not  be  very  likely  to  be  particular  as  to  the  cir- 
cumstances by  which  he  was  surrounded.  Besides,  every  lawyer 
knows  that  strong  amatory  propensities,  unrestrained,  lead  to  the 
most  extraordinary  and  improbable  offences  against  decency  and 
law.     Mr  Ketchum  alludes  to  a  case  in  point : 

**  The  difficulty  in  the  case,  and  there  is  none  other,  is,  that  the  Bishop  would  do 
the  thing  at  all.  Now  I  may  speak  of  a  case  which  was  notorious.  A  few 
years  ago,  in  a  neighboring  city,  there  dwelt  a  minister  of  the  gospel,  not  an 
Episcopalian,  learned,  accomplished  —  moving  in  the  best  society;  and  yet  that 
man  woold  start  with  his  family  for  the  house  of  God,  and  return  on  some  pre- 
tence or  another  to  his  dwelling,  and  there  hold  in  foul  embrace  a  negro  wench, 
his  cook.  Why,  every  man  said  that  was  impossible,  and  it  would  not  have  been 
believed  if  sworn  to  by  the  negro  wench ;  but  in  the  honesty  of  his  heart,  when 


>  We  have  been  strack  with  the  tremendous  effect  of  the  comparison  by  Mr.  Gra- 
ham, of  the  conduct  of  Mr.  Beare,  who  knelt  down  and  prayed  for  guidance  in  the 
matter,  and  that  of  the  Rev.  Dr.  Higbee,  who  said  he  would  have  "  kicked  the 
bishop  out  of  doors/* 
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ha  WM  found  guilty  of  other  offences,  he  confessed  the  whole.  He  laid  the  whole 
open  —  he  confessed  his  deeds,  black  as  they  were  —  submitted  to  the  diacipUne 
of  his  church ;  and,  afler  some  twenty  years  of  suspense,  accompanied  by  peni- 
tence, he  has,  I  believe,  been  restored." 

So,  too,  the  case  of  a  criminal  exposure  of  the  person.  How 
unnatural  and  how  unaccountable  such  an  offence  is !  and  yet  it  is 
often  committed.  Perhaps  many  of  our  readers  may  have  heard 
of  the  case  of  an  eminent  and  rising  barrister  in  Liondon,  a  member 
of  parliament,  who  committed  this  singular  offence  and  was  ruined. 
He  is  now,  we  believe,  alive  and  practising  as  chamber  counsel  and 
as  a  law  writer,  but  entirely  disgraced  and  debarred  from  society. 

Upon  the  whole,  we  do  not  see  how  any  unbiased  mind  can 
come  to  any  other  conclusion,  than  that  Bishop  Onderdonk  was 
guilty  of  the  principal  charges  made  against  him.  We  have  known 
multitudes  of  criminals  convicted  on  slighter  evidence,  and  if  he 
had  been  pronounced  innocent  we  should  despair  of  ever  seeing  a 
conviction  by  an  ecclesiastical  tribunal. 

Our  remarks  have  extended  to  a  greater  length  than  we  intended, 
and  we  have  but  little  space  in  which  to  allude  to  the  manner  of  the 
trial.  The  report  is  an  admirable  one  ;  we  have  seldom  or  never 
seen  a  better  in  this  country.  The  proceedings  were,  in  general, 
characterized  by  sound  judgment  and  more  regard  to  l^;al  and 
other  proprieties  than  is  apt  to  be  the  case  in  a  tribunal  like  this. 
They  contrast  most  favorably  with  the  specimen  of  old-^omamsm 
recently  exhibited  in  the  trial  of  the  Rev.  Mr.  Fairchild,  in  New 
Hampshire.  We  attribute  this  in  a  great  measure  to  the  presence 
of  able  and  learned  counsel.  The  case  was  managed  with  great 
abiUty,  and  the  arguments  of  all  the  counsel  were  worthy  of  their 
reputation.  That  of  Mr.  Ketchum,  although  not  so  neat  and 
finished,  perhaps,  as  Mr  Ogden's,  yet  had  a  ponderous  strength,  a 
massive  power,  that  must  have  produced  a  great  impression  on  the 
court.  Many  of  the  opinions  of  the  bishops  are  extremely  well 
drawn  up  and  display  much  good  sense.  This  is  especially  the.case 
with  those  of  a  majority  of  the  court  who  pronounced  the  bishop 
guilty.  They  are  in  marked  contrast  with  the  forcible  feebleness 
of  the  bishop  of  New  Jersey,  and  the  coarse  brutality  of  the  bi^op  of 
Maryland.  The  opinion  of  this  latter  functionary,  acting  as  a 
judge  (God  save  the  mark !)  is  worthy  of  a  passing  remark.  After 
making  his  name  appear  no  less  than  three  times  on  the  same  page, 
and  commencing  "  in  the  name  of  God,  amen,''  this  "  William  Bol- 
linsan  WhiUingham,  Bishop  of  Maryland,^'  proceeds  to  give  eight 
pages  of  "  reasons,"  in  which  the  turgid  bombast  and  the  feeble 
reasoning  are  only  relieved  by  a  vulgar  and  brutal  attack  upon 
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some  of  the  female  witnesses,  that  would  do  honor  to  a  street  black- 
guard. No  one  who  reads  his  "opinion"  will  consider  this 
language  too  strong. 

In  closing  this  hasty  notice  of  a  most  exciting  trial,  we  think  it 
proper  to  state,  that  we  have  no  personal  knowledge  of  any  of  the 
parties ;  nor  do  we  take  any  part  in  the  unhappy  difficulties  in  the 
Episcopal  church,  out  of  which  or  in  connection  with  which  this  trigl 
seems  to  have  arisen.  We  have  read  the  volume  simply  as  a  trial ; 
we  have  looked  at  it  merely  as  a  lawyer.  It  so  happens  that  we 
scarcely  know  the  difference  between  a  high  churchman  and  a  low 
churchman ;  and  as  our  education  has  been  in  another  faith,  we 
have  never  happened  to  attend  upon  the  Episcopal  service.  What- 
ever influences,  therefore,  may  have  been  brought  against  the 
bishop  of  New  York,  they  have  had  no  effect  on  our  judgment. 
Whether  or  not  he  is  a  heretic  in  faith  we  do  not  know,  nor  do  we 
care.  But  that  he  is  guilty  of  the  principal  charges  made  against 
him  at  this  trial,  we  have  no  doubt ;  and  so  we  leave  the  case. 


Hecntt  2lmericau  JDerisioiiB. 


Supreme  Court  of  the  United  States,  December    Terniy  1844,    at 
Washington,  D.  C 

Ex  PARTE  The  City  Bank  of  New  Orleans. 
In   re   Christy,   Assignee   of  Walden  v.  City  Bank  op   New 

Orleans. 

In  an  application  to  the  supreme  court  for  a  writ  of  prohibition  to  be  issued  to 
the  district  court,  for  exceeding  its  jurisdiction,  the  supreme  court  can  only 
consider  those  matters  which  appear  upon  the  record  ;  and  matters,  if  intended 
to  be  presented,  should  be  made  a  part  of  the  record  by  suitable  pleadings  in 
the  district  court. 

The  district  courts  of  the  United  States  possess  no  equity  jurisdiction  whatever, 
except  under  the  bankrupt  act  of  1841,  ch.  9. 

The  equity  jurisdiction  of  the  district  courts  in  bankruptcy  is  to  be  exercised 
summarily  in  the  nature  of  summary  proceedings  in  equity ;  and  not  of  plenary 
proceedings  in  equity,  according  to  the  general  course  of  equity  practice  ;  and 
those  proceedings  are  not  subject  to  appeal. 

The  jurisdiction  conferred  on  the  district  courts  by  the  6th  section  of  the  bankrupt 
act,  over  all  oases  and  controversies  between  the  bankrupt  and  Wis  ctediWrs, 
VOL.  VII.  ^- NO.  xn.  70 
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and  between  the  creditors  and  the  amignee,  ib  Dot  linited  to  eredicon  wIki 
prove  their  debts  in  bankruptcy,  but  extends  to  all  whose  debts  eonstitvte  pre- 
sent subsisting  claims,  capable  of  being  asserted  in  any  form  under  the  bank- 
ruptcy. 

The  5th  section  of  the  bankrupt  law  does  not  prevent  a  creditor  from  proceeding 
against  the  assignee  to  obtain  the  benefit  of  any  mortgage,  pledge  or  other 
security  pro  tanio,  or  the  assignee  from  proceeding  to  redeem  or  contest  the 
same. 

^e  2d  section  of  the  bankrupt  law  does  not  impair  the  jurisdiction  of  the  district 
courts  to  inquire  into  and  ascertain  the  validity  and  extent  of  the  liens,  amrt- 
gagee  and  other  securities,  therein  provided  for,  and  to  grant  the  proper  relief 
to  the  parties  intorested. 

The  district  courts  possess  full  jurisdiction  to  suspend  and  control  proceedings  ia 
the  state  courts,  instituted  by  any  creditor  or  party  adversely  intorested,  to 
enforce  his  rights  or  obtain  remedial  redress  against  the  bankrupt  or  his  assets, 
by  acting  upon  the  parties  through  the  instrumentality  of  an  injunction  or  other 
remedial  proceedings  in  equity,  upon  application  by  the  assignee,  and  a  proper 
case  for  such  intorference  made  out. 

The  prosecution  or  defence  of  any  such  proceedings  in  the  stato  courts  is  placed 
nnder  the  discretionary  authority  of  the  district  courts. 

The  supreme  court  possesses  no  revising  power  over  the  decrees  of  the  district 
courts,  sitting  in  bankruptcy. 

The  supreme  court  is  not  authorized  to  issne  a  writ  of  prohibition  to  the  district 
courts,  except  in  cases  where  the  district  courts  are  proceeding  as  courts  of 
admiralty  and  maritime  jurisdiction.    Judiciary  Act  of  1789,  ch.  20,  ^  13. 

A  petition  was  presentod  to  the  district  court  by  the  assignee  of  a  bankrupt, 
stating  that  a  large  tract  of  real  estato,  which  was  in  the  possession  of  the 
bankrupt  at  the  time  of  his  petitioning  for  the  benefit  of  the  bankrupt  act,  but 
was  mortgaged  to  certain  creditors,  was  subsequently  sold  by  the  sherifiTof  the 
stato  court  to  satisfy  the  mortgage  debt,  and  praying  that  the  sale  be  declared 
null,  that  the  property  be  delivered  up  to  the  assignee,  and  that  the  debt  and 
mortgage  be  decreed  to  be  null  and  void.  The  creditors,  who  had  not  proved 
their  debts  in  bankruptoy,  put  in  a  plea,  denying  the  jurisdiction  of  the  district 
court.  The  court  affirmed  its  jurisdiction,  and  ordered  the  creditors  to  answer 
to  the  merits.  The  creditors  then  applied  to  the  supreme  court  of  the  United 
States  for  a  writ  of  prohibition,  to  be  issued  to  the  district  court.  It  was  heU^ 
that  the  district  court  had  not  exceeded  its  jurisdiction  in  entortaining  the  suit, 
but  had  full  authority  to  proceed  to  adjudication  upon  the  merits ;  and  the 
motion  for  a  writ  of  prohibition  was  overruled. 

Story,  J.  delivered  the  opinion  of  the  court. 

This  is  the  case  of  an  application  on  behalf  of  the  City  Bank  of 
New  Orleans  to  this  court  for  a  prohibition  to  be  issued  to  the 
district  court  of  the  United  States  for  the  district  of  Louisiana,  to 
prohibit  it  from  further  proceedings  in  a  certain  case  in  bankruptcy, 
pending  in  the  said  court,  upon  the  petition  of  William  Christy, 
assignee  of  Daniel  T.  Walden,  a  bankrupt.  The  suggestions  for 
the  writ  state  at  large  the  whole  proceedings  before  the  district 
court,  and  contain  allegations  of  some  other  facts,  which  either  do 
not  appear  at  all  upon  the  face  of  those  proceedings,  or  qualify  or 
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contradict  some  of  the  statements  contained  therein.  So  far  as 
respects  these  allegations  of  facts,  not  so  found  in  the  proceedings 
of  the  district  court,  we  are  not  upon  the  present  occasion  at 
liberty  to  entertain  any  consideration  thereof  for  the  purpose  of 
examination  or  decision,  as  it  would  be  an  exercise  of  original 
jurisdiction  on  the  part  of  this  court,  not  confided  to  us  by  law. 
The  application  for  the  prohibition  is  made  upon  the  ground  that 
the  district  court  has  transcended  its  jurisdiction  in  entertaining 
those  proceedings ;  and  whether  it  has  or  not  must  depend,  not 
upon  facts  stated  dehors  the  record,  but  upon  those  stated  in  the 
record,  upon  which  the  district  court  was  called  to  act,  and  by 
which  alone  it  could  regulate  its  judgment.  Other  matters,  whether 
going  to  oust  the  jurisdiction  of  the  court,  or  to  establish  the  want 
of  merits  in  the  case  of  the  plaintiff,  constitute  properly  a  defence 
to  the  suit,  to  be  propounded  for  the  consideration  of  the  district 
cxHirt  by  suitable  pleadings,  supported  by  suitable  proofs,  and 
cannot  be  admitted  here  to  displace  the  right  of  the  district  court 
to  entertain  the  suit. 

Let  us  then  see,  what  is  the  nature  of  the  case  originally  presented 
to  the  xlistrict  court.  It  is  founded  upon  a  petition  of  William 
Christy,  as  assignee  of  Daniel  T.  Walden,  a  bankrupt,  in  which  he 
states,  that  the  bankrupt,  at  the  time  of  his  filing  his  schedule  of 
property  and  surrendering  it  to  his  creditors,  was  in  possession  of 
a  large  amount  of  real  estate,  described  in  the  petition,  situate  in 
the  city  of  New  Orleans,  which  was  to  be  administered  and 
disposed  of  in  bankruptcy,  the  bankrupt  having  applied  to  the 
court  for  the  benefit  of  the  bankrupt  act.  It  further  states  that 
the  City  Bank  of  New  Orleans,  claiming  to  be  a  creditor  of  the 
bankrupt  and  to  have  a  mortgage  on  the  aforesaid  property,  the 
said  corporation,  being  a  scheduled  creditor,  being  a  party  to  the 
proceedings  in  bankruptcy  and  being  fully  aware  of  the  pendency 
of  the  same  proceedings,  did  proceed  to  the  seizure  of  the  said 
property  and  did  prosecute  the  said  seizure  to  a  sale  of  the  same 
property,  the  same  being  put  up  and  offered  for  sale  at  public 
auction  by  the  sheriff  of  the  state  district  court  on  or  about  the 
27th  of  June,  1842,  and  it  was  by  the  said  sheriff  declared  to  be 
struck  off  to  the  said  City  Bank,  notwithstanding  the  remonstrances 
of  the  said  assignee,  and  his  demands  to  have  the  same  delivered 
up  to  him  for  the  benefit  of  all  the  creditors  of  the  bankrupt. 

It  further  avers,  that  the  same  property  was  illegally  offered  for 
sale,  and.  that  it  is  itself  a  nullity,  and  conferred  no  title  on  the 
said  City  Bank  ;  that  the  sale  was  a  fraud  upon  the  bankrupt  act ; 
that  the  City  Bank  attempted  thereby  to  obtain  an  illegal  preference 
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and  priority  over  the  other  creditors  of  the  bankrupt ;  and  that  the 
property  was  sold  at  two  thirds  only  of  its  estimated  value  ;  that 
the  City  Bank  had  never  delegated  to  any  person  the  antbority  to 
bid  off  the  same  to  the  said  bank  at  the  sale  ;  and  that  the  previous 
formalities  required  by  law  for  the  sale  were  not  complied  with, 
and  that  the  property  bad  been  illegally  advertised  and  appraised. 

It  further  avers,  that  the  bankrupt,  long  prior  to  his  bankruptcy, 
was  contesting  the  debt  claimed  by  the  said  bank,  and  contending, 
that  the  said  debt  was  not  owing  by  him,  and  the  said  property 
was  not  bound  thereby.  It  further  avers,  that  the  said  debt  is  void 
for  usury  on  the  part  of  the  said  bank  in  making  the  loan,  the 
same  not  having  been  made  in  money,  but  that  it  was  received  as 
at  par  in  bonds  of  the  Municipality  No.  2,  which  were  then  at 
a  depreciation  of  from  twenty  to  twenty-five  per  cent,  at  their  real 
current  market  value.  And  that  the  said  bank  had  no  authority  to 
make  the  said  contract,  or  to  accept  or  execute  the  mortgage  given 
by  the  bankrupt,  and  that  the  contract  and  mortgage  are  utterly 
void,  and  should  be  so  decreed  by  the  court. 

The  prayer  of  the  petition  is,  that  the  sheriff's  adjudication  of 
the  said  property  may  be  declared  null  and  void,  and  that  the  said 
property  may  be  adjudged  to  form  part  of  the  bankruptcy,  and 
given  up  to  the  petitioner  to  be  by  him  administered  and  disposed 
of  in  the  said  bankruptcy,  and  according  to  law ;  that  the  said 
debt  and  mortgage  may  be  decreed  to  be  null  and  void,  and  the 
estate  of  the  said  bankrupt  discharged  from  the  payment  thereof; 
and  that  if  the  said  adjudication  shall  be  held  valid,  and  the  debt 
and  mortgage  maintained  by  the  court,  then  that  the  amount  of 
the  said  adjudication  may  be  ordered  to  be  paid  over  by  the  said 
bank  to  the  petitioner,  to  be  accounted  for  and  distribute  by  him 
according  to  law  in  the  course  of  the  settlement  of  the  bankrupt's 
estate,  and  for  all  general  and  equitable  relief  in  the  premises. 

To  this  petition  the  bank  by  way  of  answer  pleaded  various 
pleas ;  1st,  that  the  district  court  had  no  jurisdiction  to  decide 
upon  the  premises  in  the  petition  ;  2d,  that  the  subject  had  already 
become  r«  judicata  in  two  suits  of  D.  T.  Walden  v.  lite  Ciiy 
Banky  and  The  City  Bank  v.  D.  T.  Walden^  in  the  state  courts, 
and  by  the  district  court  upon  the  petition  of  D.  T.  Walden  for 
an  injunction,  (not  stating  the  nature  or  subject  matters  of  such 
suits  so  as  to  ascertain  the  exact  matters  therein  in  controversy)  ; 
3d,  that  the  petition  contained  inconsistent  demands,  namely,  that 
the  sale  be  set  aside,  and  that  the  proceeds  of  the  sale  be  decreed 
to  the  petitioner ;  and  4th,  that  the  mortgages  to  the  bank  were 
valid  upon  adequate  considerations ;  that  the  order  of  seizure  and 
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sale  were  duly  gri^nted,  and  the  sale  duly  made,  with  all  legal 
formalities,  and  the  property  adjudicated  to  the  bank ;  that  the 
price  of  the  adjudication  was  retained  by  the  bank  to  satisfy  the 
said  mortgages,  and  that  the  bank  became,  and  were,  the  lawful 
owners  of  the  property.  The  pleas  concluded  with  a  denial  of 
all  the  allegations  in  the  petition,  and  prayed  that  the  issues  in 
fact  involved  in  the  petition  be  tried  by  a  jury.  It  is  unnecessary 
for  us  to  consider,  whether  such  a  mode  of  pleading  is  allowable  in 
any  proceedings  in  equity,  whether  they  are  summary  or  plenary. 

Upon  this  state  of  the  pleadings  the  petitioner  took  exceptions 
to  the  answer  of  the  bank,  and  three  questions  were  adjourned 
into  the  circuit  court  for  its  decision.  To  these  questions  the 
circuit  court  returned  the  following  answers  : 

^^  In  answer  to  the  questions  adjourned  into  this  court  by  the 
district  court  for  the  said  district,  it  is  ordered,  that  the  following 
answers  be  certified  to  the  district  court  in  bankruptcy,  as  the 
opinion  of  the  court  thereupon : 

First.  That  the  said  district  court  has,  under  the  statute  of 
bankruptcy,  full  and  ample  jurisdiction  of  all  the  questions  arising 
under  the  petition  of  William  Christy,  assignee  of  Walden,  to 
try,  adjudge,  decree  and  determine  the  same  between  the  parties 
thereto. 

Secondly.  That  the  sale  made  of  the  mortgaged  property, 
under  the  seizure  and  sale  ordered  by  the  district  court  of  the  state 
of  Louisiana,  is  void,  and  that  the  district  court  of  the  United 
States  should,  by  its  decree,  declare  it  void  in  the  suit ;  and  that 
said  last  mentioned  court  has  full  power  and  authority  to  try  and 
determine  the  validity  of  said  mortgages,  and  if  proved,  upon  the 
trial,  void,  according  to  the  laws  of  Louisiana,  to  make  a  decree 
accordingly,  and  order  a  sale  of  the  property  therein  contained,  for 
the  benefit  of  the  several  creditors  of  the  bankrupt ;  but  if,  upon 
proof,  said  mortgages  shall  be  sustained  and  adjudged  valid,  a 
decree  should  be  rendered  in  favor  of  the  mortgagees,  condemning 
to  sale  all  their  interests,  rights,  and  title  therein,  and  all  the 
interest,  right,  and  title  of  the  bankrupt,  and  all  the  general 
creditors,  in  the  hands  of  the  assignee,  and  the  rights  and  title  of 
the  assignee  also ;  and  by  the  order  of  sale,  the  marshal  be  directed 
to  pay  over  to  the  mortgagees,  after  deducting  the  per  cent,  for  his 
commissions,  and  all  the  legal  costs  of  the  suit,  the  amount  of  their 
claim,  if  the  proceeds  of  the  sale  amount  to  so  much,  and  the 
balance,  if  any,  to  pay  over  to  the  assignee ;  and  that  by  such 
decree,  the  assignee  be  ordered  to  make  proper  title  and  convey- 
ance to  the  purchaser  or  purchasers,  upon  the  full  payment  of  the 
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purchase  money,  and  a  reasonable  compensation  to  the  asngiiee 
for  making  such  conveyance,  to  be  determined  and  settled  by  the 
judge  of  the  district  court,  should  the  purchaser  or  purchasers,  and 
the  assignee,  disagree  as  to  the  amount. 

Thirdly.  The  second  and  alternative  prayer  in  the  petition  of 
the  assignee,  asking  the  payment  to  him  of  the  whole  amount  of 
the  proceeds  of  the  former  sale  of  the  mortgaged  property,  b^ng 
inconsistent  with  the  opinion  of  the  court  on  the  second  point,  will 
therefore  be  disregarded  on  the  trial  by  the  district  oourL" 

Subsequently  the  assignee  filed  a  supplemental  or  amended 
petition  in  the  district  court,  stating  the  matters  contained  in  the 
original  petition  more  fully  and  at  large,  with  more  precise  aver- 
ments, and  mainly  relying  thereon;  and  alleging,  auKUig  other 
things,  that  the  City  Bank  became  a  party  to  the  proceedings 
in  bankruptcy.  And  by  a  subsequent  amendment  or  supple- 
mental allegation  the  assignee  averred,  that  the  bank  became  a 
party  to  the  proceedings  in  bankruptcy,  first,  by  operation  c^  law, 
the  bank  being,  at  the  time  of  the  bankruptcy,  mortgage  creditors 
of  the  bankrupt,  and  named  in  his  schedule ;  secondly,  by  their 
own  act,  having  filed  a  petition  in  the  court  in  September,  1842, 
praying  that  the  demand  of  the  assignee  for  the  postponement  of 
the  sale  of  certain  property  be  disregarded,  that  their  privileges  be 
recognized,  and  that  the  property  be  sold  under  an  order  of  the 
court  for  cash,  and  that  the  court  had  since  refused  leave  to  the 
bank  to  withdraw  and  discontinue  the  latter  application  and  pe- 
tition. 

To  the  supplemental  and  amended  petition  the  bank  put  in  an 
answer  or  plea,  denying  the  jurisdiction  of  the  district  court  to 
take  cognizance  thereof,  and  insisting  that  they  had  never  proved 
their  debt  in  bankruptcy  ;  but  had  prosecuted  their  remedy  in  the 
state  courts  against  the  mortgaged  property,  relying  upon  their 
mortgage  as  a  lien  wholly  exempted  from  the  operation  of  the 
bankruptcy  by  the  express  terms  of  the  bankrupt  act ;  that  the 
district  court,  sitting  as  a  bankrupt  court,  and  holding  simmiary 
jurisdiction  in  matters  of  bankruptcy  under  the  act  of  congress, 
ought  not  to  take  cognizance  of  the  petition  and  supplemental 
petition,  inasmuch  as  all  jurisdiction  over  the  premises  is  by  law 
vested  in,  and  of  right  belongs  to  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Louisiana,  holding  jurisdiction  in 
equity,  and  proceeding  accordmg  to  the  forms  and  principles  of 
chancery,  as  prescribed  by  law ;  or  to  the  district  court  of  the 
United  States,  proceeding  in  the  same  manner,  and  vested  with 
concurrent  jurisdiction  over  all  suits  at  law  or  in  equity,  brought 
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by  an  assignee  against  any  person  claiming  an  adverse  interest^ 
which  courts  are  competent  to  entertain  the  suit  of  the  petitioner, 
and  grant  him  the  relief  prayed  for,  if  by  law  entitled  to  the  same, 
and  not  this  court,  and  the  bank  therefore  prayed  the  said  petition 
and  supplemental  petition  to  be  dismissed  for  want  of  jurisdictiou. 

The  district  court  affirmed  its  jurisdiction,  considering  that  the 
matters  of  the  plea  had  been  already  determined  by  the  decree  of 
the  circuit  court  already  referred  to,  and  overruled  the  plea,  and 
ordered  the  bank  to  answer  to  the  merits  of  the  cause. 

It  is  at  this  stage  of  the  proceedings,  so  far  as  the  record  before 
us  enables  us  to  see,  that  the  motion  for  the  prohibition  has  been 
brought  before  this  court  for  consideration  and  decision.  Upon 
the  argument  the  principal  questions,  which  have  been  discussed, 
are;  First,  What  is  the  true  nature  and  extent  of  the  jurisdiction 
of  the  district  court,  sitting  in  bankruptcy :  Secondly,  Whether,  if 
the  district  court  has  exceeded  its  jurisdiction  in  the  present  case, 
a  writ  of  prohibition  lies  from  this  court  to  that  court  to  stay 
farther  proceedings.  Each  of  these  questions  is  of  great  impor- 
tance ;  and  the  first,  in  an  especial  manner,  having  given  rise  to 
some  diversity  of  opinion  in  the  different  circuits,  and  lying  at  the 
foundation  of  all  the  proceedings  in  bankruptcy,  is  essential  to  be 
decided  in  order  to  a  safe  and  just  administration  of  justice  under 
the  bankrupt  act. 

In  the  first  place,  then,  as  to  the  jurisdiction  of  the  district  court 
in  matters  of  bankruptcy.  Independent  of  the  bankrupt  act  of 
1841,  ch.  9,  the  district  courts  of  the  United  States  possess  no  equity 
jurisdiction  whatsoever;  for  the  previous  legislation  of  congress 
conferred  no  such  authority  upon  them.  Whatever  jurisdiction, 
therefore,  they  now  possess,  is  wholly  derived  from  that  act.  And, 
as  we  shall  presently  see,  the  jurisdiction  thus  conferred  is  to  be 
exercised  by  that  court  summarily  in  the  nature  of  summary  pro- 
ceedings in  equity. 

The  obvious  design  of  the  bankrupt  act  of  1841,  ch.  9,  was  to 
secure  a  prompt  and  effectual  administration  and  settlement  of  the 
estate  of  all  bankrupts  within  a  limited  period.  For  this  purpose 
it  was  indispensable  that  an  entire  system,  adequate  to  that  end, 
should  be  provided  by  congress,  capable  of  being  worked  out 
through  the  instrumentality  of  its  own  courts,  independently  of  all 
aid  and  assistance  from  any  other  tribunals  over  which  they  could 
exercise  no  effectual  control.  The  tenth  section  of  the  act  declares, 
that  in  order  to  ensure  a  speedy  settlement  and  close  of  the  pro- 
ceedings in  each  case  in  bankruptcy,  it  shall  be  the  duty  of  the 
court  to  order  and  direct  a  collection  of  the  assets  and  a  reduction 
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of  the  same  to  money  and  a  distribution  thereof  at  as  early  periods 
as  practicable,  consistently  with  a  due  regard  to  the  interests  of  the 
creditors ;  and  that  such  distribution  of  the  assets,  so  far  as  can  be 
done  consistently  with  the  rights  of  third  persons  having  adverse 
claims  thereto,  shall  be  made  as  often  as  once  in  six  months ;  and 
that  all  the  proceedings  in  bankruptcy  in  each  case,  if  practicable, 
shall  be  finally  adjusted,  setded  and  brought  to  a  close  by  the 
court  within  two  years  after  the  decree  declaring  the  bankruptcy. 
By  another  section  of  the  act  (s.  3)  the  assignee  is  vested  with  all 
the  rights,  titles,  powers  and  authorities  to  sell,  manage  and  dis- 
pose of  the  estate  and  property  of  the  bankrupt,  of  every  name 
and  nature,  and  to  sue  for  and  defend  the  same,  subject  to  the  orders 
and  directions  of  the  court,  as  fully  as  the  bankrupt  might  be- 
fore his  bankruptcy.  By  another  section  (s.  9,)  all  sales,  trans£as 
and  other  conveyances  of  the  bankrupt's  property  and  rights  of 
property  are  required  to  be  made  by  the  assignee  at  such  times  and 
in  such  manner,  as  shall  be  ordered' and  appointed  by  the  court  in 
bankruptcy.  By  another  section,  (s.  11)  the  assignee  is  clothed 
with  full  authority,  by  and  under  the  order  and  direction  of  the 
proper  court  in  bankruptcy,  to  redeem  and  discharge  any  mortgage 
or  other  pledge,  or  deposit,  or  lien,  upon  any  property,  real  or 
personal,  and  to  tender  a  due  performance  thereof,  and  to  com- 
pound any  debts  or  other  claims  or  securities  due  or  belonging  to 
the  estate  of  the  bankrupt. 

From  this  brief  review  of  these  enactments,  it  is  manifest,  that 
the  purposes,  so  essential  to  the  just  operation  of  the  bankrupt  sys- 
tem, could  scarcely  be  accomplished  except  by  clothing  the  courts 
of  the  United  States,  sitting  in  bankruptcy,  with  the  most  ample 
powers  and  jurisdiction  to  accomplish  them;  and  it  would  be  a 
matter  of  extreme  surprise,  if  when  congress  had  thus  required 
the  end,  they  should  at  the  same  time  have  withheld  the  means  by 
which  alone  it  could  be  successfully  reached.  Accordingly  we 
find  that  by  the  sixth  section  of  the  act,  it  is  expressly  provided, 
"  That  the  district  court  in  every  district  shall  have  jurisdiction  in 
all  matters  and  proceedings  in  bankruptcy,  arising  under  this  act, 
and  any  other  act  which  may  hereafter  be  passed  on  the  subject  of 
bankruptcy,  the  said  jurisdiction  to  be  exercised  summarily  in  the 
nature  of  summary  proceedings  in  equity ;  and  for  this  purpose 
the  said  district  court  shall  be  deemed  always  open.  And  the  dis- 
trict judge  may  adjourn  any  point  or  question  arising  in  any  case 
in  bankruptcy  into  the  circuit  court  for  the  district,  in  his  discretion, 
to  be  there  heard  and  determined  ;  and  for  this  purpose  the  circuit 
court  of  such  district  shall  also  be  deemed  always  open."     If  the 
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section  had  stopped  here,  there  could  have  been  no  reasonable 
ground  to  doubt,  that  it  reached  all  cases,  where  the  rights,  claims 
or  property  of  the  bankrupt,  or  those  of  his  assignee  are  concerned, 
since  they  are  matters  arising  under  the  act,  and  are  necessarily 
involved  in  the  due  administration  and  settlement  of  the  bankrupt's 
estate.  In  this  respect  the  language  of  the  act  seems  to  have  been 
borrowed  from  the  language  of  the  constitution,  in  which  the  judi- 
cial power  is  declared  to  extend  to  all  cases  arising  under  the  consti- 
tution, laws,  or  treaties  of  the  United  States.  But  the  section  does 
not  stop  here ;  but  in  order  to  avoid  all  doubt,  it  goes  on  to  enu- 
merate certain  specific  classes  of  cases,  to  which  the  jurisdiction 
shall  be  deemed  to  extend,  not  by  way  of  limitation,  but  of  expla- 
nation and  illustration  of  the  generality  of  the  preceding  language. 
The  section  further  declares,  —  "  And  the  jurisdiction  hereby  con- 
ferred on  the  district  court  shall  extend  to  all  cases  and  controversies 
in  bankruptcy,  arising  between  the  bankrupt  and  any  creditor  or 
creditors,  who  shall  claim  any  debt  or  demand  under  the  bankrupt- 
cy, to  all  cases  and  controversies  between  such  creditor  or  creditors, 
and  the  assignee  of  the  estate,  whether  in  office  or  removed ;  and 
to  all  acts,  matters  and  things  to  be  done  under  and  in  virtue  of  the 
bankruptcy  until  the  final  distribution  and  settlement  of  the  estate 
of  the  bankrupt  and  the  close  of  the  proceedings  in  bankruptcy." 
This  last  clause  is  manifestly  added  in  order  to  prevent  the  force  of 
any  argument,  that  the  specific  enumeration  of  the  particular 
classes  of  cases  ought  to  be  construed  as  excluding  all  others  not 
enumerated  upon  the  known  maxim,  often  incorrectly  applied, 
Eajn-essio  unites  est  excltisio  alterius.  The  eighth  section  of  the  act 
further  illustrates  this  subject.  It  is  there  provided,  <'  That  the 
circuit  court  within  and  for  the  district,  where  the  decree  of  bank- 
ruptcy is  passed,  shall  have  concurrent  jurisdiction  with  the  district 
court  of  the  same  district  of  all  suits  at  law  and  in  equity,  which 
may  and  shall  be  brought  by  any  assignee  of  the  bankrupt  against 
any  person  or  persons  claiming  an  adverse  interest  or  by  such  per- 
son against  such  assignee,  touching  any  property  or  rights  of 
property  of  such  bankrupt  transferable  to  or  vested  in  such  as- 
signee." Now,  this  clause  certainly  supposes,  either  that  the 
district  court,  in  virtue  of  the  6th  section  above  cited,  is  already  in 
full  possession  of  the  jurisdiction  in  the  class  of  cases  here  men- 
tioned, at  least  so  far  as  they  are  of  an  equitable  nature,  and  then 
confers  the  like  concurrent  jurisdiction  on  the  circuit  court ;  or  it 
intends  to  confer  on  both  courts  a  coextensive  authority  over  that 
very  class  of  cases,  and  thereby  demonstrates,  that  congress  did 
not  intend  to  limit  the  jurisdiction  of  the  district  court  to  the  classes 
VOL.  vn.  —  NO.  xn.  71 
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of  ««se9  specially  enumerated  m  the  sixth  section,  but  to  bring 
within  its  reach  all  adverse  claims.  Of  course,  in  whichever  court 
such  adverse  suit  should  be  first  brought,  that  would  give  such 
court  full  jurisdiction  thereof,  to  the  exclusion  of  the  other.  But  in 
no  shape  whatsoever  can  this  clause  be  construed  otherwise  to 
abridge  the  exclusive  jurisdiction  of  the  district  court  over  all 
other  "  matters  and  proceedings  in  bankruptcy,  arising  rnider  the 
act,  or  over  all  acts  and  matters  and  things,  to  be  done  under,  and 
in  virtue  of  the  bankruptcy." 

One  ground  urged  in  the  declinatory  plea  of  the  bank  to  the 
eiipplemenlal  petition,  and  also  in  the  argument  here,  is,  XhaX  the 
district  court  would  have  had  jurisdiction  in  equity  over  the  present 
cascj  if  the  suit  had  been  by  a  formal  bill,  and  other  plenary  pm- 
.  ceedings,  according  to  the  common  course  of  such  suits  in  the 
circuit  court ;  but  that  it  has  no  right  to  sustain  the  suit  in  its 
present  form  of  a  summary  proceeding  in  equity.  Now,  without 
stopping  to  consider,  whether  the  petition  of  the  assignee  in  the 
present  case  is  not  in  substance  and  for  all  useful  purposes,  a  bill 
in  equity,  it  is  clear,  that  the  suggestion  has  no  foundation  whatso- 
ever in  the  language  or  objects  of  the  sixth  or  eighth  sections  of 
the  bankrupt  act.  There  is  no  provision  in  the  former  section, 
authorizing  or  requiring  the  district  court  to  proceed  in  equity, 
otherwise  than  "  summarily  in  the  nature  of  summary  proceedings 
in  equity^  "  jand  that  court  is  by  the  same  section  dothed  with  full 
power  and  authority,  and  indeed  it  is  made  its  duty,  "  from  time 
to  time  io  prescribe  iiuitable  rules  and  regulations,  and  forms  of 
proceedings  in  all  matters  in  bankruptcy,"  subject  to  the  revision 
of  the  circuit  court ;  and  it  is  added ;  ^^  and  in  aU  such  rules, 
regulations  and  forms,  it  shall  be  the  duty  of  the  said  courts  to 
make  them  as  simple  and  brief  as  practicable,  to  the  end  to  avoid 
all  unnecessary  expenses,  and  to  facilitate  the  use  tllereof  by  the 
public  at  large."  If  any  inference  is  to  be  drawn  from  this  lan- 
guage it  is,  net  that  the  district  court  should  in  any  case  proceed 
by  pl^sary  proceedings  in  equity  in  cases  of  Wnkruptcy,  but  that 
the  circuit  coinrt  should,  by  the  interposition  of  its  revising  power, 
aid  in  the  suppression  of  any  such  plenary  proceedings,  if  they 
should  be  attempted  therein.  The  manifest  object  of  the  act  was 
to  provide  speedy  proceedings,  and  the  ascertainment  and  adjust- 
ment of  fiJl  -claims  and  rights  in  favor  of  or  against  the  banknipt's 
estate  in  the  most  expeditious  manner,  condstent  with  justice  and 
equity,  without  being  retarded  or  obstructed  by  formal  prooeedr 
ings,  according  to  the  general  coiurse  of  equity  practice,  whioh  bad 
nothing  to  do  with  the  merits. 
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« 
Another  ground  of  objection,  insisted  on  in  the  argument,  is,  that 
the  language  of  the  sixth  section,  where  it  refers  to  "  any  creditor 
or  creditors,  who  shall  claim  any  debt  or  demand  under  the  bank- 
ruptcy," is  exclusively  limited  to  such  creditors  as  come  in  and 
prove  their  debts  under  the  bankruptcy,  and  does  not  apply  to 
creditors,  who  claim  adversely  thereto.     If  this  argument  were 
well  founded,  it  would  be  suflScient  to  say,  that  the  case  would 
then  fall  within  the  concurrent  jurisdiction   given  by  the  eighth 
section^already  cited,  and  therefore  not  avail  for  the  Ci»y  Bank. 
But  we  do  not  so  interpret  the  language.     When  creditors  are 
spoken  of  */  who  claim  a  debt  or  demand  under  the  bankruptcy," 
we  understand  the  meaning  to  be,  that  they  are  creditors  of  the 
bankrupt,  and  that  their  debts  constitute  present  subsisting  claims 
upon  the  bankrupt's  estate,  unextinguished  in  fact  or  in  law,  and 
capable  of  being  asserted  under  the  bankruptcy,  in  any  manner 
and  form,  which  the  creditors  might  elecf,  whether  they  have  a 
security  by  way  of  pledge  or  mortgage  therefor,  or  not     If  they 
have  a  pledge  or  mortgage  therefor  they  may  apply  to  the  court 
to  have  the  same  sold,' and  the  proceeds  thereof  applied  towards 
the.  payment  of  their  debts  pro  tanto^  and  to  prove  for  the  residue  ; 
or,  on  the  other  hand,  the  assignee  may  contest  their  claims  in  the 
court,  or  seek  to  ascertain  the  true  amount  thereof,  and  have  the 
residue  of  the  property,  after  satisfying  their  claims,  applied  for 
the  benefit  of  the  other  creditors.     Still,  the  debts,  or  demands 
are,  in  either  view,  debts  or  demands  under  the  bankruptcy,  and 
they  are  required  by  the  bankrupt  act  to  be  included  by  the  bank^ 
rupt  in  the  list  of  the  debts  due  to  his  creditors,  when  he  applies  for 
the  benefit  of  the  act.    So  that  there  is  nothing  in  the  language  or 
intent  of  the  sixtb  section  to  justify  the  conclusion,  which  the  argu- 
ment seeks  to  arrive  at.     The  fifth  section  of  the  bankrupt  act  is 
framed  diverso  inttdlu.    It  does  not  speak  of  creditors,  who  shall 
claim  any  debt  or  demand  under  the  bankruptcy ;  but  it  uses 
other  qualifying  language.     The  words  are,  "  All  creditors  coming 
in  and  proving  their  debts  under  such  bankruptcy,  in  the  manner 
hereinafter  prescribed,  the  same  being  bona  fide  debts,  shall  be 
entitled  to  share  in  the  bankrupt's  property  and  effects,  pro  rata^ 
&c. ;"  "  and  no  creditor  or  other  person,  coming  in  or  proving  his 
debt  or  other  claim,  shall  be  allowed  to  maintain  any  suit  at  law  or 
in  equity  therefor ;  but  shall  be  deemed  thereby  to  have  waived 
all  right  of  action  and  suit  against  such  bankrupt."     But  this  pro- 
vision by  no  means  interferes  with  the  right  of  any  creditor  to  pro- 
ceed against  the  assignee  under  the  bankruptcy,  to  have  the  benefit 
of  any  mortgage,  pledge  or  other  security,  pro  tantOj  for  bis  debt, 
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if  he  elects  so  to  do,  or  with  the  rights  of  the  assignee  to  rede^n 
the  same,  or  otherwise  to  contest  the  validity  of  the  debt  or  security 
under  the  bankruptcy. 

It  is  also  suggested,  that  the  proviso  of  the  second  section  of  the 
act  declares,  '<  That  nothing  in  this  act  shall  be  construed  to  annul, 
destroy  or  impair  any  lawful  rights  of  married  women  or  minors, 
or  any  liens,  mortgages,  or  other  securities  on  property,  real  or 
personal,  which  may  be  valid  by  the  laws  of  the  states  respectively, 
and  which  may  not  be  inconsistent  with  the  provisions  of  the 
second  and  fifth  sections  of  this  act ;"  and  that  hereby  such  liens, 
mortgages  and  other  securities  are  saved  from  the  operation  of  the 
bankrupt  act,  and  by  inference,  from  the  jurisdiction  of  the  district 
court.  But  we  are  of  opinion,  that  the  inference,  thus  attempted  to 
be  drawn,  is  not  justified  by  the  premises.  There  is  no  doubt, 
that  the  liens,  mortgages  and  other  securities,  within  the  purview 
of  this  proviso,  so  far  as  they  are  valid  by  the  state  laws,  are  not 
to  be  annulled,  destroyed  or  impaired  under  the  proceedings  in 
bankruptcy ;  but  they  are  to  be  held  of  equal  obligation  and 
validity  in  the  courts  of  the  United  States,  as  they  would  be  in  the 
state  courts.  The  district  court,  sitting  in  bankruptcy,  is  bound  to 
respect  and  protect  them.  But  this  does  not  and  cannot  interfere 
with  the  jurisdiction  and  right  of  the  district  court  to  inquire  into 
and  ascertain  the  validity  and  extent  of  such  liens,  mortgages,  and 
other  securities,  and  to  grant  the  s^ime  remedial  justice  and  relief 
to  all  the  parties  interested  therein,  as  the  state  courts  might  or 
ought  to  grant.  If  the  argument  has  any  force  it  would  go  equally 
to  establish,  that  no  court  of  the  United  States,  neither  the  circuit 
court  nor  the  district  court,  could  entertam  any  jurisdiction  over 
any  such  cases ;  but  that  they  exclusively  bebng  to  the  jurisdiction 
of  the  state  courts.  Such  a  conclusion  would  be  at  war  with  the 
whole  theory  and  practice,  under  the  judicial  power  given  by  the 
constitution  and  laws  of  the  United  States.  The  rights  and  the 
remedies  in  such  cases  are  entirely  distinct.  While  the  former 
are  to  be  fully  recognized  in  all  courts,  the  latter  belong  to  the 
lex  forij  and  are  within  the  competency  of  the  national  courts, 
equally  with  the  state  courts. 

Let  us  sift  this  argument  a  little  more  in  detail.  The  eighth 
section  of  the  bankrupt  act  (as  we  have  already  seen)  confers  on 
the  circuit  court  concurrent  jurisdiction  with  the  district  court,  of 
all  suits  at  law  and  in  equity,  brought  by  the  assignee  against  any 
person  claiming  an  adverse  interest,  and  e  converso  by  such  person 
against  the  assignee.  Now,  the  argument  at.the  bar  supposes,  that 
a  creditor,  having  any  lien,  mortgage,  or  other  security,  falls  within 
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the  category  here  described,  as  haTing  an  adverse  interest.  As- 
suming this  to  be  true,  (on  which  we  give  no  opinion ;  and  the 
clause  certainly  does  include  persons  claiming  by  titles  paramount, 
and  not  under  the  bankrupt,)  still  it  must  be  admitted,  that,  under 
the  eighth  section,  a  bill  in  equity  may  be  brought  by  or  against 
such  creditor  in  the  circuit  court  to  redeem  or  foreclose,  or  to 
enforce  or  to  set  aside  such  lien,  mortgage  or  other  security  ?  If 
it  can  be,  then  the  lien,  mortgage,  or  other  security,  is  not  saved 
from  the  cognizance  of  the  circuit  court  having  jurisdiction  in 
bankruptcy,  but  the  most  ample  remedies  lie  there  ;  and  although 
the  rights  of  such  creditors  are  to  be  protected,  they  are  subject  to 
the  entire  examination  and  decision  of  the  court  as  much  as  they 
would  be,  if  brought  before  the  court  in  the  exercise  of  its  ordinary 
jurisdiction.  If  then  the  jurisdiction  over  such  liens,  mortgages 
and  securities,  exists  in  the  circuit  court,  it  follows  from  the  very 
words  of  the  bankrupt  act,  that  the  district  court  has  a  concurrent 
jorisdictiou  to  the  same  extent,  and  with  the  same  powers. 

But  it  is  objected,  that  the  jurisdiction  of  the  district  court  is 
summary  in  equity  and  without  appeal  to  any  higher  court.  This 
we  readily  admit.  But  this  was  a  matter  for  the  consideration  of 
congress  in  framing  the  act.  Congress  possess  the  sole  right  to 
say,  what  shall  be  the  forms  of  proceedings,  either  in  equity  or  at 
law  in  the  courts  of  the  United  States ;  and  in  what  cases  an  ap- 
peal shall  be  allowed  or  not.  It  is  a  matter  of  sound  discretion, 
and  to  be  exercised  by  congress  in  such  a  manner,  as  shall,  in  their 
judgment,  best  promote  the  public  convenience  and  the  true  inter- 
ests of  the  citizens.  Because  the  proceedings  are  to  be  in  the 
nature  of  summary  proceedings  in  equity,  it  by  no  means  follows, 
that  they  are  not  entirely  consistent  with  the  principles  of  justice, 
and  adapted  to  promote  the  interest,  as  well  as  the  convenience,  of  all 
suitors.  Because  there  is  no  appeal  given,  it  by  no  means  follows, 
that  the  jurisdiction  is  either  oppressive  or  dangerous.  No  appeal 
lies  from  the  judgment,  either  of  the  district  or  circuit  court,  in 
criminal  cases ;  and  yet  within  the  cognizance  of  one  or  both  of 
those  courts  are  all  crimes  and  offences,  against  the  United  States, 
from  those,  which  are  capital  down  to  the  lowest  misdemeanors, 
affecting  the  Ufe,  the  liberty,  and  the  property  of  the  citizens.  And 
yet  there  can  be  no  doubt,  that  this  denial  of  appellate  jurisdiction  is 
founded  in  a  wise  protective  pubUc  poUcy.  The  same  reasoning 
would  apply  to  the  appellate  jurisdiction  from  the  decrees  and  judg- 
ments of  the  circuit  court,  which  are  limited  to  cases  above  $2,000  ; 
and  cases  below  that  sum  embrace  a  large  proportion  of  the  busi- 
ness of  that  court. 
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But  in  the  present  instance  the  public  policy  of  confiding  the 
whole  jurisdiction  to  the  district  court  without  appeal  in  ordinary 
cases  requires  no  elaborate  argument  for  its  vindication.  The  dis- 
trict judges  are  presumed  to  be  entirely  competent  to  all  the  duties 
imposed  upon  them  by  the  bankrupt  act  In  cases  of  doubt  or 
difficulty,  the  judges  have  full  authority  given  to  them  to  adjourn 
any  questions  into  the  circuit  court  for  a  final  decision.  That 
very  course  was  adopted  in  the  present  case.  In  the  next  place, 
in  one  class  of  cases,  that  of  adverse  interests  between  the  assignee 
and  third  persons,  either  party  is  at  liberty  to  institute  original  pro- 
ceedings in  the  circuit  court,  if  a  prior  suit  has  not  been  brought 
therefor  id  the  district  court.  So  that  here  the  act  has  afforded 
effectual  means  to  have  the  aid  and  assistance  of  the  judge  of  the 
circuit  court,  whenever  it  may  seem  to  be  either  expedient  or  ne- 
cessary, to  resolve  any  questions  of  importance  or  difficulty  ;  and  it 
has  also  secured  to  parties,  having  an  adverse  interest,  a  right  at 
their  election  to  proceed  in  the  district  or  the  circuit  court  for  any 
remedial  justice,  which  their  case  may  require.  On  the  other  hand, 
the  avowed  policy  of  the  bankrupt  act,  that  of  ensuring  a  speedy 
administration  and  distribution  of  the  bankrupt's  effects,  would  (as 
has  been  already  suggested)  be  greatly  retarded,  if  not  utterly  defeat- 
:  ed  by  the  delays,  necessarily  incident  to  regular  and  plenary  proc;eed- 
ings  in  equity  in  the  district  court,  or  by  allowing  appeals  from  the 
district  court  to  the  circuit  court  -in  all  matters  arising  under  the 
bankruptcy. 

It  is  further  objected,  that  if  the  jurisdiction  of  the  district  court 
is  as  broad  and  comprehensive,  as  the  terms  of  the  act  justify  ac- 
cording to  the  interpretation  here  insisted  on,  it  operates  or  may 
operate,  to  suspend  or  control  all  proceedings  in  the  state  courts, 
either  then  pending,  or  thereafter  to  be  brought  by  any  creditor  or 
person,  having  any  adverse  interest,  to  enforce  his  rights  or  obtain 
remedial  redress  against  the  bankrupt  or  his  assets  after  the  bank- 
ruptcy. We  entertain  no  doubt,  that  under  the  provisions  of  the 
6th  section  of  the  act  the  district  court  does  possess  full  jurisdic- 
tion to  suspend  or  control  such  proceedings  in  the  state  courts,  not 
by  acting  on  the  courts,  over  which  it  possesses  no  authority,  but 
by  acting  upon  the  parties  through  the  instrumentality  of  an  in- 
junction or  other  remedial  proceedings  in  equity,  upon  due  applica- 
tion made  by  the  assignee,  and  a  proper  case  being  laid  before  the 
court  requiring  such  interference.  Such  a  course  is  very  familiar 
in  courts  of  chancery,  in  cases  where  a  creditor's  bill  is  filed  for 
the  administration  of  the  estate  of  a  deceased  person,  and  it  becomes 
necessary  or  proper  to  take  the  whole  assets  into  the  hands  of  the 
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courts,  for  Ihe  purpose  of  collecting  and  marshalling  the  assets, 
ascertaining  and  adjusting  conflicting  priorities  and  claims,  and 
accomplishing  a  due  and  equitable  distribution  among  all  the  parties 
in  interest  in  the  estate.     Similar  proceedings  have  been  instituted 
in  England  in  eases  of  bankruptcy ;  and  they  were  without  doubt 
in  the  contemplation  of  congress,  as  indispensable  to  the  practical 
i^orking  of  the  bankrupt  system.     But.  because  the  district  court 
does  possess  such  a  jurisdiction  under  the  act,  there  is  nothing  in 
-  the  act,  which  requires  that  it  should  in  all  cases  be  absolutely 
exercised.     On  the  contrary,  where  suits  are  pending  in  the  state 
courts,  and  there  is  nothing  in  them,  which  requires  the  equitable 
interference  of  the  district  court  to  prevent  any  mischief  or  wrong 
to  other  creditors  under  the  bankruptcy,  or  any  waste  oj  misappli- 
cation of  the  assets,  the  parties  may  well  be  permitted  to  proceed 
in  such  suits  and  consummate  them  by  proper  decrees  and  judg- 
ments, especially  where  there  is  no  suggestion  of  any  iraud  or 
injustice  on  the  part  of  the  plaintifis  in  those  suits.     The  act  itself 
contemplates,  that  such  suits  may  be  prosecuted,  and  further  pro- 
ceedings had  in  the  state  courts ;  for  the  assignee  is,  by  ihe  third 
section,  authorized  to  sue  for  and  defend  the  property  vested  in  him 
tinder  the  bankruptcy,  "  subject  to  the  orders  and  directions  of  the 
district  court ; "  ^'  and  all  suits  at  law  and  in  equity  then  pending,  in 
which  such  bankrupt  is  a  party,  may  be  prosecuted  and  defended 
by  such  assignee  to  its  final  conclusion  in  the  same  way  and  man- 
ner and  with  the  same  effect,  as  they  might  have  been  by  the 
bankrupt." 

So  that  here  the  prosecution  or  defence  of  any  such  suits  in  the 
state  courts  is  obviously  intended  to  be  placed  under  the  discretion- 
ary authority  of  the  district  court.  And  in  point  of  fact,  as  we  all 
know,  very  few,  comparatively  speaking,  of  the  numerous  suits 
pending  in  the  state  courts  at  the  time  of  the  bankruptcy  ever  have 
been  interfered  with,  and  never,  unless  some  equity  intervened, 
which  required  the  interposition  of  the  district  court  to  sustain  or 
protect  it. 

It  would  be  easy  to  put  cases,  in  which  the  exercise  of  this 
authority  may  be  indispensable  on  the  part  of  the  district  court  to 
prevent  irreparable  injury,  or  loss,  or  waste  of  the  assets.  Without 
adverting  to  the  case  at  bar,  where,  upon  the  allegations  in  the  peti- 
tion and  supplemental  petition,  the  creditors  of  the  bankrupt  are 
attempting  to  enforce  a  mortgage  ssserted  to  be  illegal  and  invalid, 
and  to  procure  a  forced  sale  of  the  property  by  the  sheriff  in  an 
illegal  and  irregular  manner,  thereby  sacrificing  the  interest  of  the 
other  creditors  under  the  bankruptcy,  let  us  put  the  case  of  numer- 
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oils  suits  pending,  or  to  be  brought  in  the  state  courts  upon  different 
mortgages,  by  the  mortgagees,  upon  various  tracts  of  land  and 
other  property,  some  of  the  mortgages  being  upon  the  whole  of  the 
tracts  of  land,  or  other  property,  some  upon  a  part  only  thereof, 
some  of  them  involving  a  conflict  of  independent  titles,  some  of 
them  involving  questions  as  to  the  extinguishment,  or  satisfactioo, 
or  validity  of  the  debts,  and  some  of  them  involving  very  doubtful 
questions,  as  to  the  construction  of  the  terms  and  extent  of  the  con- 
veyances. If  all  such  suits  may  be  brought  by  the  separate  mort- 
gagees in  the  different  state  tribunals,  and  the  mortgagees  cannot  be 
compelled  to  join  in  or  to  be  made  parties  defendant  to  one  single 
bill,  (as  ia  certainly  the  case  in  those  states,  where  general  equity 
jurisdiction  is  not  given  to  the  state  courts)  it  is  most  obvious,  that, 
as  each  of  the  state  tribunals  may,  or  must  proceed  upon  the  single 
case  only  before  it,  the  most  conflicting  decisions  may  be  made,  and 
gross  and  irreparable  injustice  may  be  done  to  Uie  other  mort- 
gagees, as  well  as  to  the  general  creditors  under  the  bankruptcy. 
All  this,  however,  is  completely  avoided  by  bringing  the  whole 
matters' in  controversy  between  all  the  mortgagees  before  the  dis- 
trict or  circuit  court,  makitig  them  all  parties  to  the  summary 
proceedings  in  equity,  and  thus  enabling  the  court  to  marshal  the 
rights,  and  priorities,  and  claims  of  all  the  parties,  and  by  a  sale  and 
other  proper  proceedings,  after  satisfying  the  just  claims  of  aU 
the  mortgagees,  applying  the  residue  of  the  assets,  if  any,  for 
the  benefit  of  the  general  creditors.  Similar  considerations  would 
apply  to  other  liens  and  securities,  held  by  different  parties  in  the 
same  property,  or  furnishing  grounds  of  conflict  and  controversy 
as  to  their  respective  rights  and  claims. 

Besides ;  How  is  the  bankrupt  court  or  the  assignee,  in  a  great 
variety  of  cases  of  liens,  mortgages  and  other  securities,  to  ascer- 
tain the  just  and  full  amount  thereof,  after  the  deduction  of  all 
payments  and  equitable  set-offs,  unless  it  can  entertain  a  suit  in 
equity  for  a  discovery  of  the  debts  and  payments,  and  set-ofis,  and 
grant  suitable  relief  in  the  premises  ?  The  bankrupt  is  not  in  his 
schedule  bound  to  specify  them ;  and  if  he  did,  non  constat^  that 
the  other  parties  would  admit  their  correctness,  or  that  the  general 
creditors  would  admit  their  validity  and  amount.  The  11th  sec- 
tion of  the  act  gives  the  assignee  full  power  and  authority,  by  and 
under  the  order  and  direction  of  the  proper  court  in  bankruptcy,  to 
redeem  and  discharge  any  mortgage  or  other  pledge,  or  deposit,  or 
lien  upon  any  property,  and  to  tender  a  due  performance  of  the 
conditions  thereof.  But  how  can  this  be  effectually  done,  unkss 
the  bankrupt  court,  and  assignee,  can,  by  proceedings  in  that  very 
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court,  ascertain  what  is  the  amount  of  such  mortgage,  or  pledge^ 
or  deposit,  or  lien,  and  what  acts  are  to  be  done  as  a  performance 
of  the  mortgage  or  pledge,  or  deposit,  through  the  instrumentality 
of  a  suit  in  the  nature  of  a  summary  proceeding  in  equity  for  a 
discovery  and  relief  ?  If  we  are  told,  that  resort  may  be  had  to 
the  state  courts  for  redress,  one  answer  is,  that  in  some  of  the  states 
no  adequate  jurisdiction  exists  in  the  state  courts,  since  they  are  not 
clothed  with  general  jurisdiction  in  equity.  But  a  stronger  and 
more  conclusive  answer  is,  that  congress  did  not  intend  to  trust  the 
working  of  the  bankrupt  system  solely  to  the  state  courts  of  twenty- 
six  states,  which  were  independent  of  any  control  by  the  general 
government,  and  were  under  no  obligations  to  carry  the  system 
into  effect.  The  judicial  power  of  the  United  States,  is,  by  the 
constitution,  competent  to  all  such  purposes  ;  and  congress  by  the 
act  intended  to  secure  the  complete  administration  of  the  whole 
system  in  its  own  courts,  as  it  constitutionally  might  do. 

Let  us  look  at  another  provision  of  the  act,  already  referred  to, 
which  declares  "  That  in  order  to  ensure  a  speedy  settlement  and 
close  of  the  proceedings,  in  each  case  in  bankruptcy,  it  shall  be 
the  duty  of  the  court  to  order  and  direct  a  collection  of  the  assets, 
and  a  reduction  of  the  same  to  money,  and  a  distribution  thereof 
at  as  early  periods  as  practicable."  Now,  here  again,  it  may  be 
repeated,  that  the  end  is  required;  and  can  it  be  doubted  that 
adequate  means  to  accomplish  the  end  are  intended  to  be  given  ? 
Construing  the  language  of  the  sixth  section  as  we  construe  it, 
adequate  means  are  given.  Construing  it  the  other  way,  it  ex- 
cludes the  jurisdiction,  if  not  of  the  whole  subject,  at  least  of  the 
most  important  parts  of  the  system,  and  they  are  left  solely  to  the 
cognizance  of  the  tribunals  of  twenty-six  different  states,  no  one 
of  which  is  bound  by  the  acts  of  the  others,  or  is  under  the  con- 
trol of  the  national  courts.  If  it  be  admitted,  (what  cannot  well 
be  denied)  that  the  district  court  may  order  a  sale  of  the  property 
of  the  bankrupt  under  this  section,  how  can  that  sale  be  made  safe 
to  the  purchasers,  until  all  claims  thereon  have  been  ascertained, 
and  adjusted  ?  How  can  any  distribution  of  the  assets  be  made, 
until  all  such  claims  are  definitely  liquidated  ?  How  can  the  pro- 
ceedings be  brought  to  a  close  at  all — far  less  within  the  two  years, 
unless  all  parties  claiming  an  interest,  adverse  or  otherwise,  can  be 
brought  before  the  bankrupt  court  to  assert  and  maintain  them  ?  Be- 
sides ;  Independently  of  the  delays,  which  must  necessarily  be  inci- 
dent to  a  resort  to  state  tribunals  to  adjust  the  matters  and  rights 
affected  by,  or  arising  in  bankruptcy,  considering  the  vast  number  of 
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cases  pending  in  those  courts  in  the  due  administration  of  their  own 
jurisprudence  and  laws,  there  could  hardly  fail  to  be  a  conflict  in  the 
decisions,  as  to  the  priority  and  extent  of  the  various  claims  of  the 
creditors,  pursuing  their  remedies  therein,  in  distinct  and  independent 
suits,  and  perhaps  also  in  different  state  tribunals  of  co-ordinate  juris- 
diction. These  are  but  a  few  of  the  cases,  which  may  be  put  to  show 
the  propriety,  nay,  the  necessity  of  the  jurisdiction  of  the  district 
court,  to  the  full  extent  of  reaching  all  cases  arising  under  the  bank- 
rupt act. 

The  truth  is,  (as  has  been  ahready  asserted)  that  in  no  othar 
way  could  the  bankrupt  system  be  put  into  operation,  without  in- 
terminable doubts,  controversies,  embarrassments  and  difficulties, 
or  in  such  a  manner  as  to  achieve  the  true  end  and  design  thereof! 
Its  success  was  dependent  upon  the  national  machinery  being  made 
adequate  to  all  the  exigencies  of  the  act.  Prompt  and  ready  ac- 
tion, without  heavy  charges  or  expenses,  could  be  safely  relied  on, 
when  the  whole  jurisdiction  was  confided  to  a  single  court,  in  the 
collection  of  the  assets,  in  the  ascertainment  and  liquidation  of  the 
liens  and  other  specific  claims  thereon,  in  adjusting  the  varions 
priorities  and  conflicting  interests,  in  marshalling  the  different 
funds  and  assets,  in  directing  the  sales  at  such  times  and  in  such 
a  manner  as  should  best  subserve  the  interests  of  all  concerned, 
in  preventing,  by  injunction  or  otherwise,  any  particular  creditor, 
or  person  having  an  adverse  interest,  from  obtaining  an  unji^ 
and  inequitable  preference  over  the  general  creditors  by  an  im- 
proper use  of  his  rights,  or  his  remedies  in  the  state  tribunals ; 
and  finally,  in  making  a  due  distribution  of  the  assets,  and  bringing 
to  a  close,  within  a  reasonable  time,  the  whole  proceedings  in 
bankruptcy.  Sound  policy,  therefore,  and  a  just  regard  to  public, 
as  well  as  private  interests,  manifestly  dictated  to  congress  the 
propriety  of  vesting  in  the  district  court  full  and  complete  jurisdic- 
tion over  all  cases  arising,  or  acts  done,  or  matters  involved  in  the 
due  administration  and  final  settlement  of  the  bankrupt's  estate ; 
and  it  is  accordingly,  in  our  judgment,  designedly  given  by  the 
sixth  section  of  the  act.  In  this  view  of  the  matter  the  district 
court  has  not  exceeded  its  jurisdiction  in  entertaining  the  present 
suit ;  but  it  has  full  power  and  authority  to  proceed  to  the  due 
adjudication  thereof  u|x>n  its  merits. 

This  view  of  the  subject  disposes  also  of  the  other  question  made 
at  the  bar,  whether  this  court  has  jurisdiction  to  issue  a  writ  of 
prohibition  to  the  district  court  in  cases  in  bankruptcy,  if  it  has  ex- 
ceeded its  proper  jurisdiction.  As  the  district  court  has  not  ex- 
ceeded its  jurisdiction  in  the  present  case,  the  question  is  not  abso- 
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lulely  necessary  to  be  decided.  But  it  may  be  proper  to  say,  as 
the  point  has  been  fully  argued,  that  we  possess  no  revising  power 
over  the  decrees  of  the  district  court,  silting  in  bankruptcy ;  that 
the  district  court,  in  the  present  case,  has  not  interfered  with,  or  in 
any  manner  evaded  or  obstructed  the  appellate  authority  of  this 
court,  by  entertaining  the  present  suit ;  and  that  we  know  of  no 
ease,  where  this  court  is  authorized  to  issue  a  writ  of  prohibition  to 
the  district  court,  except  in  the  cases  expressly  provided  for  by  the 
13th  section  of  the  judiciary  act  of  1789,  ch.  20,  that  is  to  say, 
when  the  district  courts  are  "  proceeding  as  courts  of  admiralty 
and  maritime  jurisdiction." 

Upon  the  whole  the  motion  for  a  writ  of  prohibition  is  overruled. 

JR.  W.  Wilde  for  the  petitioners. 
J.  J.  Crittenden  for  the  assignee. 


Supreme  Judicial  Courts  County  of  Suffolk^  Massachusetts^ 
November  Term,  1844,  at  Boston. 

Commonwealth  v.  Peter  York. 

On  the  trial  of  an  indictment  for  murder,  if  the  question  arises  whether  the  act 
was  done  under  provocation,  or  of  malice,  the  jury  are  to  decide  according  to  the 
preponderance  of  the  evidence. 

[Wilde,  J.,  dissenting  held  that  the  malicious  killing,  as  a  single  proposition, 
must  be  proved  to  the  satisfaction  of  the  jury.] 

On  the  trial  of  an  indictment  for  murder,  the  question  arising  whether  the  kill- 
ing  was  of  malice  or  under  provocation,  it  is  not  competent  for  tb«  prisoner  to 
offer  evidence,  tending  to  show  that  the  general  character  and  habits  of  the  de- 
ceased, were  those  of  a  quarrelsome,  fighting  man.  [See  the  Mi  report  of  this 
case,  ante,  page  497.] 


Court  of  Common    Pleas,  Pennsylvania^  December^  1844. 
CniiRLEs  V.  Oatman  and  Garnishees. 

(Reported  in  the  Pennsylvania  Law  Journal.) 

Where  a  defendant  in  an  execution  requested  the  sheriff,  in  making  sale  of  his 
personal  property,  to  sell  for  the  defendant's  benefit  the  articles  exempted  by  law 
from  being  taken  on  execution,  which  the  sheriff  did  accordingly,  it  was  hdd^ 
that  the  proceeds  were  liable  to  attachment  in  the  hands  of  the  sheriff. 
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HKgeat  of  (Sitglist)  Cases. 


Selections  from  3  Q.  B.,  parta  3,  4  and  5  ;  3  6.  &  Dav ,  part  3  ;  1  Dav.  k  Mer.,  put 
18  :  1  M.  &  W.,  parU  1,  2,  and  3 ;  1  Car.  <&  Kir.  part  2 ;  4  M.  &  Gr^  paru  i 
and  6  ;  5  M.  &  Gr.,  parts  1,  2,  and  3  ;  6  Scott,  N.  R.,  parts  4  and  5 ;  7  Scott, 
N.  R.,  part  2  j  8  Scott,  N.  R.,  part  1. 

(Continued  from  page  537.) 


EVIDENCE. 

A  witneBs,  who  states  that  he  had 
at  one  time  received  a  number  of  letters 
from  one  of  the  parties  in  a  cause,  con- 
taining statements  with  reference  to  a 
particular  fact,  but  which  letters  he  had 
since  destroyed,  cannot  be  examined  as 
to  the  general  contents  of  such  letters, 
for  the  purpose  of  ascertaining  the  im- 
pression thereby  produced  in  his  mind 
with  reference  to  the  fact  in  question. 
The  editor  of  a  newspaper  swore  that 
A.  was  the  writer  of  a  certain  article 
which  had  appeared  in  that  paper  many 
yoars  before,  and  that  the  manoscript 
had  been  lost  A.  stated  that  be  had 
been  in  the  habit  of  writing  such  articles 
for  the  newspaper  in  question,  but  that 
he  had  no  recollection  of  having  sent  the 
particular  article  now  referred  to.  He 
swore,  however,  that  all  the  statements 
made  in  the  articles  he  did  send  were 
true :  HeM,  thu  the  newspaper  might 
be  put  into  A.'s  hvids  in  order  to  re- 
fresh his  memory ;  and  that  he  might 
be  asked,  whether,  looking  at  the  arti- 
cle, he  had  any  doubt  that  the  fact  was 
as  therein  stated.  Topham  v .  AV  Gregor. 
1  C.  &.  K.  320. 

3.  To  render  the  declarations  of  ces- 
tai  que  trust  admissible  for  a  defendant 
in  an  action  by  the  trustees,  the  nature 
of  his  interest  must  appear,  in  order  that 
it  may  be  seen  that  he  is  the  party 
really  and  substantiallv  suing.  Mayv, 
Taylor,  «  Scott,  N.  R'.  974. 

4.  In  an  action  by  B.  against  A.  for 
&tee  imprisonment,  A.  pleaded  a  j^sti- 
ioatioB  that  B.  had  been  guilty  of  em- 
bezilement.  B.  and  his  witness  having 
made  the  charge  before  a  magistrate. 


depositions  were  taken  in  the  hearing 
of  D.,  and  he  made  a  statement  in  an- 
swer :  Held,  that,  on  the  trial  of  the  ac- 
tion for  false  imprisonment,  these  depo- 
sitions and  the  plaintiff's  statement  in 
answer  were  receivable  in  evidence  for 
the  defendant,  as  being  matters  stated 
in  the  hearing  of  the  plaintiff,  to  which 
he  made  an  answer,  but  that  the  depo- 
sitions were  no  proof  of  any  fact  therein 
stated.  Jones  v.  Morrell,  1  C.  &  K. 
266. 

5.  It  was  the  practice  of  a  fanner 
when  he  hired  a  furm-serrant,  to  make 
an  entry  of  the  terms  of  the  hiring  in 
his  memorandum  book :  Held,  after  his 
death,  that  such  an  entry  was  not  ad- 
missible, on  a  question  as  between  two 
parishes,  as  to  the  settlement  of  one  of 
such  farm  servants,  either  as  an  entry 
made  against  interest,  or  in  the  oidiAaiy 
course  of  business,  or  as  evidenoe  of  tbe 
contract  of  hiring.  The  Quet%  v.  h- 
habitants  of  Worth,  3  G.  &  D.  376. 

6.  On  the  trial  of  ejectment  against  a 
lessee  by  a  party  claiming  the  reversion, 
the  plaintiff,  to  prove  seisin  in  G.,  a  late 
tenant  for  life,  called  the  executor  of 
G.  and  required  him  to  produce  a  book 
containing  an  entry,  forty  years  old,  of 
&  receipt  of  rent  for  the  land  in  question 
by  G.'s  steward.  It  was  admitted,  on 
the  part  of  the  plaintiff,  that  the  execu- 
tor (who  also  waa  a  legatee  of  large 
personal  property  under  Sie  will  of  the 
tenant  for  life)  would  be  liable  over  to 
the  defendant  if  the  plaintiff  obtained  a 
verdict,  under  a  covenant  for  title  by 
G.'s  steward,  and  that  the  action  was  sab* 
stantially  defended  by  the  executor: 
Held,  that  the  executor  was  bound  to 
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?roduoe  the  book.  When  a  judge  at 
^iai  Prios  baa  compelled  the  production 
of  evidence  by  a  witness  who  objects, 
quterej  whether  the  decision  can  be  re- 
viewed in  Banc.  Doe  d.  The  Earl  of 
Egrtmont  v.  Dale,  3  Q.  B,  609. 

7.  In  an  action  on  a  joint  and  seyeral 
promissory  note  against  A.,  B.,  and  C, 
the  only  evidence  as  to  the  handwriting 
of  C,  was  a  retainer  to  the  attorney  to 
defend  the  action,  bearing  the  signatures 
of  all  three  defendants,  upon  which  the 
attorney  had  acted,  without  having  ever 
seen  C,  or  being  acquainted  with  his 
handwriting  :  Held,  there  was  no  evi- 
dence of  the  writing  of  C.  Drew  v. 
Prior,  5  M.  &  G.  264. 

8.  Semble,  that  on  the  trial  of  a  cause, 
a  party  ought  not  to  be  allowed  to  go 
into  evidence  to  show  why  he  could  not 
procure  the  attendance  of  a  particular 
person  as  a  witness,  or  to  show  what 
steps  he  has  taken  to  procure  such  per- 
son's attendance  at  the  trial.  Turpin  v. 
Beald,  1  G.  &  K.  264. 

9.  In  trespass,  for  taking  the  plain- 
tiflTs  goods,  with  a  plea  of  not  possess- 
ed, it  was  proposed  to  show  that  the 
goods  were  not  his,  by  showing,  inter 
alia,  that  he  was  not  twenty-one.  To 
show  this,  it  was  proved  that  b^  the 
eastern  of  the  law  of  the  Jews,  children 
are  circumcised  on  the  eighth  day  from 
their  birth,  and  that  it  was  the  duty  of 
the  chief  rabbi  to  perform  this  rite  and 
make  an  entry  of  it  in  a  book.  It  was 
proposed  to  give  in  evidence  the  entry 
m  this  bool(  of  the  plaintiff's  circumcis- 
ion, the  entry  being  in  the  handwriting 
of  a  chief  rabbi,  who  was  dead  :  Held, 
that  the  entry  was  not  receivable  in  evi- 
dence.  Davis  V.  Lloyd,  1 C.  &  K.  275. 

10.  In  case,  for  running  down  the 
plaintiff's  ship,  a  nautical  witness  may 
be  asked  whether,  having  heard  the 
evidence,  and  admitting  the  facts  proved 
by  the  plaintiff  to  be  true,  he  is  of  opin- 
ion that  the  collision  could  have  been 
avoided  by  proper  care  on  the  part  of 
the  defendant's  servants.  Fenwick  v. 
Bell,  1  C.  &  K.  312. 

11.  In  an  action  for  a  libel  published 
in  the  Hue  and  Cry  Police  Gazette, 
charging  the  plaintiff  with  fraud,  and 
offering  a  reward  for  his  apprehension, 
evidence  having  been  given,  with  the 
consent  of  the  defendant's  counsel,  of 
the  airest  of  the  plaintiff  in  consequence 
of  the  advertisement  o/lfer  the  commence- 


ment of  ike  action:  Held,  that  the  de- 
fendant could  not  afterwards  complain 
that  the  judge  in  his  summing  up  did 
not  expressly  tell  the  jury  Uiat  they 
were  not  to  take  the  subsequent  arrest 
into  their  consideration  in  estimating 
the  damages  for  libel.  Goslin  v.  Car- 
rey, 8  Scott,  N.  R.  21. 

12.  A.,  a  railway  contractor,  met  B., 
and  several  others,  in  order  to  receive 
tenders  with  reference  to  certain  work. 
A.  then  read  a  specification  with  refer- 
ence to  the  work  in  question;  after 
which  B.  and  the  others  handed  in  their 
tenders.  B.'s  tender  was  signed  with 
his  name,  but  there  was  no  evidence 
that  it  was  in  his  handwriting :  Held, 
notwithstanding,  that  such  tender,  taken 
with  the  specification,  sufficiently  proved 
the  contract.  Allen  v.  Yaxall,  1  C.  & 
K.  315. 

EXECUTOR. 

It  is  no  answer  to  an  action  by  sever- 
al executors,  that  one  of  them  had  re- 
nounced the  executorship,  and  had  ta- 
ken upon  himself  the  administration  of 
the  estate.  Creswick  v.  WoodJiead,  4 
M.  &  Gr.  811. 

FREIGHTER. 

Where,  by  the  terms  of  a  charter- 
party  a  ship  is  to  proceed  to  a  certain 
port,  and  there  to  load  a  full  cargo  for 
the  agents  of  the  freighter,  but  the 
freighter  has  no  interest  m  the  outward 
cargo,  his  agents  are  entitled  to  notice 
from  the  captain  that  the  vessel  is  ready 
to  receive  her  homeward  cargo,  and  if 
no  such  notice  be  given,  the  freighter  is 
not  liable  for  not  providing  such  cargo. 
Fairbridge  v.  Pace,  1  C.  &  K.  317. 

HUSBAND   AND   WIFE. 

In  an  action  against  a  husband  for 
ffoods  supplied  to  his  wife  living  apart 
from  him,  the  plaintiff  must  give  some 
evidence  of  the  circumstances  of  the 
separation,  to  show  that  the  wife  had 
authority  to  bind  her  husband  for  ne- 
cessaries. Edwards  y.  Towels,  ^ScoXX, 
N.  R.  641. 

INNKEEPER. 

A  person  who  keeps  a  public  inn  is 
bound  to  admit  all  persons  who  apply 
peaceably  to  be  admitted  as  guests.  A 
declaration  against  an  innkeeper  stated, 
that  the  defendant  kept  an  inn,  and  that 
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the  plaintiff  at  oight  was  travellinfif,  and 
the  inn  being  shut  np,  the  plaintiff 
knocked  at  the  door  of  the  inn  in  order 
that  he  should  be  admitted  as  a  guest, 
and  that,  although  the  defendant  heard 
the  knocking,  and  had  notice  of  the 
premises,  she  would  not  admit  the 
plaintiff  into  the  inn.  The  defendant 
pleaded  that  she  did  not  hear  the  knock- 
ing, and  had  not  notice  of  the  premises : 
Held,  that,  on  this  issue,  it  was  for  the 
jury  to  say,  whether  the  defendant 
heard  the  knocking,  and  if  so,  whether 
the  defendant  ought  to  have  concluded 
from  it  that  the  person  so  knocking  at 
the  door  was  a  person  requiring  to  be 
admitted  as  a  guest.-  Hawthorn  v. 
Hammond,  1  C.  &  K.  404. 

INSURANCE. 

The  rules  of  an  insurance  association 
provided,  that,  "should  any  vessel  en- 
tering the  association  proceed  on  an 
American  voyage,  her  insurance  should 
cease.^^  Another  rule  was  that  the 
managing  underwriters  should  survey 
each  ship  insured,  in  hull  and  materials, 
once  a  year,  without  distinction,  and 
order  such  stores  and  repairs  as  they 
might  deem  necessary,  which  stores 
must  be  ^ot  and  repairs  done,  on  due 
notice  bemg  given,  otherwise  the  ship 
should  not  ^  insured.  The  policies 
were  all  to  be  time  policies  for  one  year  : 
Held,  that  the  effect  of  not  complying 
with  an  order  of  the  managing  under- 
writers was,  that  the  ship  must  be  con- 
sidered unseaworthy,  and  the  policy  of 
insurance,  which  had  be/ore  been  effect- 
ed on  her,  void.  Stewart  v.  Wilson,  li 
M.  &  W.  U. 


3.  A  policy  of  insurance  was  n&ade 
subject  (amongst  others)  to  the  following 
condition :  —  *'  In  the  insurance  <^ 
^oods,  wares  or  merchandise,  the  bmld- 
mg  or  place  in  which  the  same  are  de- 
posited is  to  be  described,  the  qaality 
and  description  of  such  goods,  also 
whether  any  hazardous  trade  is  carried 
on  or  any  hazardous  articles  deposited 
therein :  and,  if  any  person  or  persons 
shall  insure  his  or  their  buildings  or 
ffoods,and  shall  cause  the  same  to  be 
described  otherwise  than  as  they  reallj 
are,to  the  prejudice  of  the  company,  or 
shall  misrepresent  or  omit  to  commmii- 
cate  any  circumstances  which  is  ma- 
terial to  be  made  known  to  the  company 
in  order  to  enable  them  to  judge  of  the 
risk  they  have  undertaken  or  are  required 
to  undertake,  such  insurance  shall  be  of 
no  force :  "  Held,  that  this  conditioii 
applied  only  to  misrepresentations  or 
omissions  to  communicate  circnmstanoes 
existing  at  the  time  of  efiecting  the  pol- 
icy; and  that  the  insurance  was  not 
avoided  by  the  carrying  on  a  more  has- 
ardous  trside  upon  the  premises,  or  the 
placing  hazardous  goods  thereon,  pend- 
mg  the  current  year  of  the  insurance. 
Pirn  V.  Reid,  6  Scott,  N.  R.  982. 

3.  Where  the  consignee  of  goods 
pledges  the  bill  of  laden  with  another 
person  as  a  security  for  advances  made 
by  him,  and  upon  an  agreement  that  the 
consignee  shall  effect  an  insurance  on 
the  goods  for  the  benefit  of  the  pledgee, 
and  deposit  the  policy  with  him,  the 
pledgee  may  sue  on  the  p<ilicy  in  his 
own  name.  Sutherland  v.  Prait,  12  M. 
&  W.  16. 


END     OP   VOLUME    VH. 
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Abtn^eTf  Lord.  Obituary  Notice  of,  111. 

Act  of  Assembly,  391. 

Act  of  Congress,  time  when  it  takes  effect. 

In  re  Welman,  25. 
Actum,  96,  190,  344. 
Action  on  the  Uase,  39. 
Adminxstration,  534. 

Admiralty. 

1 .  A  minor,  without  the  knowledge  of  his 
ftither,  concealed  himself  on  board  a  whaling 
Tessel^  before  she  sailed  from  Salem,  and  was 
not  discovered  by  the  master  until  she  had 
dismissed  her  pilot.  When  about  a  month 
out,  the  master  stopped  at  Fayal,  where  there 
was  an  American  consul,  but  said  nothing 
to  him  about  the  boy.  The  boy  performed 
the  duty  of  a  seaman  during  the  wnole  voy- 
age, and,  when  eighteen  months  out,  signed 
the  shipping  articles.  It  was  held,  that  the 
father  of  the  boy  was  entitled  to  wages,  from 
the  time  the  ship  sailed  from  Fayd.  Lus- 
comv.  Osgood,  132. 

2.  The  master  might  have  led  him  with 
the  consul  without  paying  three  months' 
wages,  as  in  case  of  a  seaman  diacharged  in 
a  foreign  port.  tb. 

3.  It  woulo,  in  such  case,  have  been  the 
duty  of  the  consul  to  provide  for  and  send  him 
to  the  United  States,  ib. 

4.  It  is  to  be  presumed  that  the  consul 
would  have  performed  that  duty,  ib. 

6.  The  amount  of  compensation  allowed, 
should  bear  the  same  proportion  to  the  lay 
g^ven  those  who  shipped  as  boys,  which  the 
time  afler  the  ship  left  Fayal  bore  to  the  time 
of  the  whole  voyage,  ib. 

6.  The  owners  are  liable  for  the  wages  of 
a  seaman,  employed  by  the  master,  notwith- 
standing he  may  have  had  a  complement  of 
men  without  him,  ib. 

7.  Where  a  deputy  marshal  attaches  a  ves- 
sel under  process  from  a  district  court,  and 
leaves  her  in  the  possession  of  the  master, 
who  is  also  a  part  owner,  as  keeper,  and, 
while  the  master  is  temporarily  on  sliore, 
another  part  owner  fraudulently  carries  the 
vessel  out  of  the  iurisdiction,  this  is  not  an 
abandonment  of  the  attachment  by  the  deputy 
marshal.    The  Brig  Joseph  Gorham,  136. 

8.  Where  the  vessel,  so  carried  off,  is  at- 
tached by  state  process,  and  the  deputy  mar- 
shal seeks  to  recover  her  in  admiralty,  in  the 
district  court  of  the  district  to  which  she  is 
carried,  this  is  no  interference  with  state  au- 
thority, ib. 

9.  The  latter  court  has  no  power  to  try  the 

Sestion,  whether  the  former  district  court 
d  jnrisdictioD  of  the  ori^al  libel,  ib. 


10.  No  particular  form  is  prescribed,  by 
which  the  deputy  marshal  should  seek  to 
regain  the  vessel,  ib. 

11.  Where  the  other  party  comes  in  and 
answers,  he  cannot  object  to  the  want  of  a 
monition  or  citation,  ib. 

12.  The  district  court  of  the  district  to 
which  the  vessel  is  so  carried,  has  power  to 
issue  a  warrant  to  deliver  the  vessel  to  the 
deputy  marshal  of  the  district  where  she  was 
first  attached,  ib. 

13.  When  two  vessels  approach  each  other 
on  opposite  tacks,  each  being  close-hauled, 
and  it  is  doubtful  which  is  to  windward,  the 
vessel  on  the  starboard  tack  should  keep  on 
her  course,  and  the  vessel  on  the  larboard 
tack  should  keep  off.  The  Brig  Cynosure,  222. 

14.  Where,  in  such  a  case,  from  the  evi- 
dence and  the  opinion  of  experts,  it  appeared 
that  the  Cynosure,  the  vessel  on  the  larboard 
tack,  should  have  seen  the  light  of  the  An- 
drodus,  the  vessel  on  the  starboard  tack,  and 
have  drawn  an  inference  from  the  bearing  of 
her  light  respecting  her  situation,  in  season 
to  clear  her  by  keeping  off,  and  the  Androdns 
kept  on,  but  the  Cynosure^  by  not  keeping 
ofi,  occasioned  a  collision ;  it  was  held,  that 
the  Cynosure  was  liable  for  the  damages,  i&. 

15.  The  statute  of  Louisiana,  1842,  No. 
123,  imposing  a  penalty  upon  any  colored 
person  who  comes  within  the  state,  on  board 
of  any  vessel,  is  unconstitutional.  The  Cy- 
nosure, 226. 

16.  A  master  of  a  vessel,  who  pays  the 
fees  and  expenses,  occasioned  by  the  arrest 
and  detention  of  a  colored  seaman,  under  the 
said  statute,  cannot  deduct  the  amount  from 
the  seaman's  wages,  ib. 

17.  The  seaman  is  not  entitled  to  extra 
compensation  from  the  master,  on  account  of 
such  imprisonment,  t6. 

18.  Aamirahy — Common-carriers  —  ^e^- 
li^nce— Wreckers ~ Perils  of  the  Seas. 
King  V.  Shepard,  275. 

19.  The  rule  allowing  a  moiety  to  salvors 
in  cases  of  derelict,  is  not  inflexible.  How. 
land  ».  Oil,  377. 

20.  Under  the  extraordinary  circumstances 
of  this  case,  considering  the  desperate  situa- 
tion of  the  property,  abandoned  by  the  crew, 
at  a  distance  of  one  thousand  miles  from  any 
country  where  assistance  could  be  procurea, 
the  great  risk  incurred  in  saving  it,  the  for- 
feiture of  insurance  by  the  salvors,  and  the 
nature  of  the  voyage^  it  was  decreed,  that  the 
salvors  should  receive  96.744  36,  and  the 
claimants  Si  000,  ib. 

21 .  The  master  of  a  ship  has  a  right  to 
use  coercive  measures  to  compel  obedience 
to  his  lavrfol  orders.  United  States  r.  Al- 
den,  469. 
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22.  Though,  in  extreme  cases,  such  as 
dangerous  mutiny,  a  master  might  be  justi- 
fied in  taking  hie,  yet,  for  simple  disobe- 
dience of  orders,  he  must  not  use  a  mode  of 
punishment  that  would  be  permanentlv  in- 
jurious to  the  health  or  constitution  of  the 
seaman,  ib. 

23.  Where  the  mode  of  punishment  is  un- 

i'ustifiable,  the  question  whether  it  was  done 
ly  the  captain  from  malice,  hatred  or  revenge, 
is  a  question  for  the  jury,  upon  the  facts  in 
the  case,  ib. 

24.  Power  of  a  master  to  bind  the  own- 
er ;  —  Sale  of  cargo  for  repairs  ;  —  Lien  of 
the  owners  of  the  cargo  upon  the  vessel ;  — 
Bottomry  bond ;  —  Statute  of  Massachusetts, 
limiting  the  liability  of  the  owners ;  —  Gten- 
eral  average.    Pope  r.  Nickerson,  471. 

25.  In  case  of  shipwreck,  seamen  are  en- 
titled to  wages,  as  such,  if  by  their  exertions 
remnants  oAhe  vessel  to  the  amount  of  the 
vages  are  saved,  although  no  freight  be 
earned.    Jones  v.  Massasoit,  522. 

26.  If,  after  a  vessel  is  cast  on  shore,  the 
owner  appears  with  a  competent  force,  super- 
sedes the  officers,  and  takes  the  business  of 
salvage  out  of  the  hands  of  the  seamen,  and 
neither  affords  thetn  subsistence  nor  desires 
their  aid,  they  being  willing  to  render  it,  they 
may  recover  wa^es  in  a  suit  in  rem  against 
the  remnants  ofthe  vessel,  ib. 

Admission  to  the  Bar,  61,208, 349, 446,  643. 

Adverse  possession,  439. 

Agents  534,  a  temporary  a^nt  may  deduct 
exchange.  Garter  r.  Cunnmgham,  183. 

Agreement^  534. 

Alabama,  The  Statute  Laws  of,  363. 

Amendment^  191. 

American  Criminal  Trials,  Notice  of,  152. 

American  Law  Magazine,  74. 

American  Law  Journals,  65. 

Anoni/m^us  Writing,  I  r.  We,  253. 

Appeal  Bond,  239. 

Application  of  Payments  should  be  made  to 
lawful  debts,  before  usurious  demands, 
Stevens  v.  Lincoln,  232. 

Arbiiralion  39,  148,  636. 

Aliment  of  Mr.  Wells  in  Wyman's  case, 
Notice  of,  444. 

Assaidt  ^nd  Battery,  evidence  of  a  libel  receiv- 
ed in  mitigation  of  damages,  Peabody  v. 
Winchester,  384. 

Assignments^  345,  391,  635,  under  state  laws, 
how  far  valid,  and  effect  thereof,  Dundas 
p.  Bowler,  343. 

AssumpsUj  145,  191,  439,  will  not  lie  for  the 
price  of  a  farm,  conveyed  by  the  plaintiff 
m  consideration  of  a  verbal  promise  to  give 
back  a  life  lease,  Townsend  p.  Town&end, 
95. 

Atheist^  hee  Witness, 

AUaehment,  191,  upon  mesne  process  a  valid 
lien,  Kittredge  v.  Warren,  77,  such  attach- 
ment saved  under  the  second  section  of  the 
bankrupt  law,  t6.,  attachment  of  real  estate 
has  priority  over  prior  purchase  under  a 
deed  not  recorded  till  after  the  attachment. 
United  States  t.  Canal  Bank,  88,  United 
States  have  no  priority  as  creditors  over 
such  attachment,  ib. ;  an  attachment  made 
previous  to  the  insolvent  law  of  1838  was 
not  dissolved  by  that  statute.  KJibum  v, 
Lyman,  96  ;  whc  ther  an  attacnment  made 


during  the  suspension  of  that  statute  bj 
the  bankrupt  law  is  so  dissolved,  *P*^f^ 
ib.  ;  an  attachment  not  a  lien  in  the  sense 
of  the  common  law,  nor  within  the  second 
section  of  the  bankrupt  law.  In  re  Bellows 
and  Peck,  119,  such  attachment  will  not 
entitle  a  creditor  to  proceed  to  judgment 
against  a  debtor  who  nas  received  bis  dis- 
charge in  bankruptcy,  ib. ;  attacJuneDt  by 
deputy- marshal,  see  Admiralty;  attach- 
ments dissolved  by  consolidating  the  suits 
into  a  creditor's  bill,  Crease  r.  Baboock, 
282 ;  validity  of  attachment  as  a  lien  m 
bankruptcy,  Kittredge  r.  Emerson,  312; 
the  delivery  of  the  sommons  to  the  defend- 
ant, in  the  service  of  a  writ  of  attachznent, 
is  not  a  necessary  part  of  the  attachment 
itself,  ib. ;  effect  of  liens  in  bankruptcy.  Is 
re  City  Bank  of  New  Orleans,  653.  See 
Bankruptcy y  and  Execution. 

Attempt  to  escape,  192. 

Attorney,  391,  439. 

Attorney  at  law,  96,  when  liable  for  want  of 
reasonable  diligence,  Holman  v.  Kin^,  135. 

Auction,  40. 

Audita  querela,  192. 

Auditor,  192. 

Award,  193,  635. 

B. 

Bail,  193. 

Bailment,  440. 

Baldwin,  J.,  Henry,  Obituary  notice  of  S4. 

Bank,  344,  holders  of  stock  liable  for  re- 
demption of  bills  in  proportion  to  their 
respective  stock.  Grew  v.  Breed,  177,  per- 
sons holding  in  trust  also  liable,  ib.,  exe- 
cutors and  administrators  only  liable  to 
the  extent  of  assets,  ib.,  effect  of  trans- 
fer of  stock,  ib.,  plea  of  statute  of  limita- 
tions, ib.,  defeuces  to  a  creditor's  bill  under 
Rev.  Stat.  ch.  36,  s.  31,  32,  ib.\  stock- 
holders liable  to  the  value  of  their  stock, 
and  no  more.  Crease  v.  Babcock,  282; 
the  insolvency  of  some  stockholders,  and 
absence  of  others,  cannot  vary  the  liability 
ofthe  rest,  ib. ;  attachments  ofthe  property 
of  the  bank  dissolved  by  consolidation  into 
a  creditor's  bill,  ib. ;  post  notes  not  wiibin 
the  statute,  ib. 

Bankrupt,  391. 

Bankrupt  Act,  440. 

Bankruptcy,  40, 289,  announcement  of  Story 
J.'s  opinion  in  Bellows  and  Peck,  liO; 
Conflict  of  Laws  in  New  Hampshire, 
302 ;  announcement  of  dedston  iu  the  Su- 
preme Court  of  the  United  States,  and 
remarks  upon  the  New  Hampshire  resolu- 
tions, 494. 

1.  The  time  when  an  act  of  conm^, 
which  is  approved  and  signed  by  the  Presi- 
dent of  the  United  States,  takes  eflect,  must 
appear  and  can  properly  appear,  only  from 
the  act  itself.  In  re  Welman,  25. 

2.  Held,  that  a  petition  for  a  declaration  of 
bankruptcy,  presented  on  the  third  day  of 
March,  1843,  was  too  late  and  most  be  dis- 
missed, U). 

3.  The  doctrine  of  this  court  in  the  Matter 
of  Howes,  (6  Law  Reporter,  297,)  restated 
and  affirmed,  [But  see  the  Matter  of  Rich- 
ardson, (6  Law  Reporter,  392.)  ]  ib, 

4.  An  attachment  of  property  upon  mesne 
process,  boiui  JUie  made,  before  any  set  ot 
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bankruptcy,  or  petition  by  the  debtor,  is  a 
lien  or  security  upon  property,  valid  by  the 
laws  of  this  state;  and  thus  within  the  pro- 
viso of  the  second  section  of  the  bankrupt  act 
of  August  19,  1841,  Kittredgeu,  Warren,  77. 

6.  The  attachment  being  saved  by  the  pro- 
viso, the  means  of  making  it  efiectual  are 
also  saved :  and  the  certificate  of  discharge 
of  ihe  bankrupt  ccuinot,  t^hen  pleaded,  ope- 
rate as  an  absolute  bar  to  the  further  mam- 
tenance  of  the  action.  If  so  pleaded,  the 
{daintiff  may  reply  the  existence  of  the  at- 
tachment, in  whicn  case  a  special  judgment 
will  be  entered,  and  execution  issued  against 
the  property  attached, 't6. 

6.  An  attachment,  on  mesne  process,  is  not 
a  lien  in  the  sense  of  the  common  law,  In  re 
Bellows  and  Peck,  119. 

7.  Where  a  ^uit  is  commenced  against  the 
bankrupt,  and  property  auaclied  on  mesne 
process,  before  proceedings  in  bankruptcy. 
the  certificate  in  bankruptcy  may  be  pleaded 
in  bar  of  further  proceedmgs  in  the  suit,  ib.. 

8.  The  district  court,  upon  the  application 
of  the  bankrupt,  or  of  his  assignee,  before  the 
discharge  is  granted,  may  issue  an  injunction 
to  the  creditor,  to  stay  proceedings  until  the 
further  order  of  the  court,  ib. 

9.  If  the  creditor  does  not  reside  within 
the  district,  an  injunction  against  his  agents 
or  attorneys  withm  the  district  will  be  effec- 
tual, ib. 

10.  If  the  creditor,  his  agents  or  attorneys 
proceed  in  the  suit,  notwithstanding  the  in- 
junction, they  ace  liable  to  be  committed  for 
contempt,  ib. 

11.  If  iht  bankrupt  do  not  obtain  his  dis- 
cbarge, the  creditor  may  petition  for  a  disso- 
lution of  the  injunction,  and,  if  it  is  granted, 
he  may  proceed  in  his  suit  to  judgnieut  and 
execution,  ib. 

12.  If  the  discharge  is  obtained^  and  the 
creditor  intend  to  contest  its  validity  on  the 
trial  in  the  state  court,  he  should  apply  to  the 
difttrict  court  for  leave  so  to  do,  ib. 

13.  If  the  validity  of  the  discharge,  as 
such,  is  not  contested,  and  the  state  court,  on 
demurrer,  should  hold  the  discharge  invalid 
as  to  the  property  attached,  and  the  creditor 
proceed  to  judgment  and  execution,  the  dis- 
trict court  should  enjoin  the  sheriff  from  levy- 
ing on  the  attached  property,  and  order  him 
to  deliver  the  same  to  tne  assignee,  or,  if  it 
has  been  sold,  to  bring  the  proceeds  into 
court,  ib. 

14.  An  attachment  of  property  on  mesne 
process,  bonajide  made  before  a  petition  filed 
m  bankruptcy  by  the  debtor,  is  not  a  lien  or 
security  upon  the  property  within  the  intend- 
ment of  the  second  section  of  the  Bankrupt 
Act  of  1841,  ch.  9,  i6. 

15.  Such  attachment  will  not  entitle  the 
creditor  to  proceed  to  judgment  in  the  suit, 
if  the  debtor  has,  pendmg  the  suit,  lawfully 
and  bona  fide  obtained  his  discharge  in  bank- 
ruptcy, and  the  certificate  thereoris  pleaded 
as  a  bar  to  further  proceedings  in  the  suit,  ih. 

16.  Where  an  attachment  was  so  made, 
and  a  discharge  so  obtained  and  pleaded,  it 
was  held  not  to  be  necessary  for  the  district 
court  to  order  the  attaching  officer  to  deliver 
the  property  to  the  assignee  until  the  final 
decision  x>f  the  state  court,  in  which  the  suit 
was  pending,  t&. 

17.  Such  an  order  having  been  made  by 
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the  district  court,  it  was  held,  that  it  should 
be  modified,  so  far  as  to  permit  the  property 
to  remain  in  the  hands  of  the  officer,  until  the 
further  order  of  the  district  court,  and  to  await 
the  final  action  of  the  state  court,  ib. 

13.  A  judgment  creditor,  who  proves  his 
debt  against  a  bankrupt,  thereby  surrenders 
his  judgment  as  a  lien  on  the  lands  of  the 
bankrupt.  Briggs  v.  Stevens,  281 . 

19.  Where  the  assignee  of  a  bankrupt  sells 
his  property,  the  court,  in  bankruptcy,  will 
not  mterfere  to  vindicate  the  title  oi  the  pui^ 
chaser,  t6. 

20.  in  aUeg[ing  an  attachment  of  property, 
in  a  replication  to  a  plea  of  discoarse  m 
bankruptcy,  it  is  not  necessary  to  set  forth  the 
delivery  of  the  sununons  ^  and  if  it  be  alleged 
that  a  summons  was  delivered,  on  a  day  oe- 
fore  the  writ  was  sued  out,  it  may  be  reiected 
as  repugnant,  and  surplusage,  Kittredge  v. 
Emerson,  312. 

21.  The  delivery  of  the  summons,  in  the 
service  of  a  writ  of  attachment,  is  not  a  part 
of  the  attachment  itself,  which  is  to  be  made 
before  the  summons  is  delivered.  The  de- 
livery of  the  summons  is  necessary  to  com- 
plete the  service  of  the  writ,  and  to  require 
the  defendant  to  answer  to  the  action,  ib. 

22.  Defects  in  the  service  of  the  writ  are 
cured,  by  a  general  appearance  and  a  plea  to 
the  merits,  t6. 

23.  The  court  is  bound  lo  give  such  judg- 
ment as  appears  upon  the  whole  record  to  be 
proper,  without  regard  to  any  imperfection  in 
the  prayer  of  judgment,  ib. 

24.  The  doctrine  of  Kittredge  r.  Warren,  de- 
cided on  the  last  circuit,  re-examined  and 
affirmed.    That  doctrine  is  that  — 

25.  '*  An  attachment  of  property  on  mesne 

EXfXA9;&^bvna fide  made,  before  any  act  of 
ankroptcy  or  petition  by  the  debtor,  is  a  lien 
or  security  upon  property,  valid  by  the  laws 
of  this  state ;  anci  thus  within  the  proviso  of 
the  second  section  of  the  bankrupt  act  of 
August  19,  1841,  t&. 

26.  "  The  attachment  being  saved  by  the 
proviso,  the  means  of  making  it  effectual  are 
also  saved  ;  and  the  certificate  of  discharge 
of  the  bankrupt  cannot,  when  pleaded,  ope- 
rate as  an  absolute  bar  to  the  further  mainte- 
nance of  the  action.  If  so  pleaded,  the 
plaintiff  may  reply  the  existence  of  the  at- 
tachment ;  in  which  case  a  special  judgnient 
will  be  entered,  and  execution  issued  against 
the  property  attached."  ib. 

27  The  judgment  of  a  court,  in  one  of  the 
United  States,  having  jurisdiction  of  the  cause 
and  of  the  parties,  is  binding  and  conclusive 
upon  parties  and  privies  in  every  other  court 
in  the  United  States,  until  it  is  regularly  re- 
versed by  some  court  having  jurisdiction  for 
that  purpose,  ib. 

23.  But  the  jud^ent  or  order  of  a  court 
baring  no  jurisdiction^f  the  subject  matter, 
is  entirely  void,  ib. 

29.  The  courts  of  the  United  States  cannot 
lawfully  treat  as  nullities  the  judirments  of 
the  courts  of  the  several  states,  rendered  in 
suits  where  the  latter  have  jurisdiction  of  the 
cause  and  the  parties,  even  if  they  were 
founded  upon  an  erroneous  construction  of  the 
bankrupt  act,or  any  other  statute  of  the  United 
States.  The  remedy  for  the  correction  of  the 
error  is  by  writ  of  error  in  the  supreme  court 
of  the  United  States,  ib. 
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80.  The  joiisdicticm  of  the  district  courts 
of  the  United  States,  to  issue  injunctioos  to 
stay  proceedings  in  suits  pending  iu  the 
courts  of  the  several  states,  because  the  de- 
fendants have  filed  jietitions  in  bankruptcy, 
maf  be  inquired  into  in  the  state  courts ;  and 
if  It  is  found  that  the  district  court  has 
acted  vrithout  authority,  the  injunction  may 
be  disregarded,  or  the  parties  be  enjoined 
from  attempting  to  enforce  it,  ib. 

31.  The  courts  of  the  United  States,  and 
the  judges  of  those  courts,  are  restrained  by 
general  laws  from  issuing  injunctions  to  stay 
proceedings  in  any  court  of  a  slate,  ib, 

32.  Whether  the  district  courts  of  the  Uni- 
ted States  have  authority,  in  any  case  under 
the  bankrupt  act,  to  issue  an  injunction  to 
stay  proceedings  in  a  state  court,  quere  ?  It 
seems  they  have  not,  ib. 

33.  However  this  may  be,  no  such  author- 
ity exists  to  stay  proceedings,  after  the  bank- 
rupt has  obtained  and  pleaded  his  discharge, 
in  bar  of  the  action  against  him,  ib. 

34.  The  circuit  or  district  courts  of  the 
United  States,  sitting  in  bankruptcy,  have  no 
authority  to  stop  the  execution  of  the  final 
process  of  the  courts  of  the  several  states,  or 
to  interfere  with  the  proceeds  of  a  sale  of 
property  on  the  execution,  ib. 

35.  Where  cases  are  pending  in  the  courts 
of  this  state,  in  which  an  attachment  of  prop- 
erty was  bona  fide  made  upon  the  writ,  be- 
fore any  act  of  bankruptcy  by  the  defendant, 
and  the  defendant  has  obtained  and  pleadeci 
his  discharge  in  bankruptcy,  the  assignee,  and 
all  claimants  of  the  property  attached,  may  be 
enjoined  from  attempting  to  procure  any  pro- 
cess, from  any  court  which  is  not  acting  under 
the  authority  of  this  state,  with  a  view  to  pre- 
vent the  entry  of  judgments  in  such  suits,  or 
to  prevent  the  execution  of  the  final  process  is- 
sued upon  the  judgments  when  obtained; 
and  also  from  applying  for,  or  attempting  to 
execute  any  summary  process,  order,  or  de- 
cree of  any  court,  with  the  view  and  purpose 
of  taking  from  the  creditors,  or  their  attor- 
neys, the  fruits  of  such  judgments  as  they 
may  obtain,  on  account  of  any  supposed  want 
of  right  in  the  court  to  render  those  judg- 
ments, or  any  supposed  invalidity  of  such 
judgments,  so  long  as  they  shall  remain  in 
full  force  and  unreversed.  And  all  persons 
may  also  be  enjoined  and  prohibited  from 
making  any  application,  or  instituting  any 
proceedings,  founded  on  any  supposed  breach 
of  an  injunction  or  order  issued  by  any  tribu- 
nal not  acting  under  the  authority  of  this 
state,  by  reason  of  any  proceedings'  in  the 
courts  of  this  state,  arising  after  the  bankrupt 
has  pleaded  his  discharge,  ib. 

36.  In  an  application  to  the  supreme  court  for 
a  writ  of  prohibition  to  be  issued  to  the  dis- 
trict court,  for  exceeding  its  jurisdiction,  the 
supreme  court  can  orily  consider  those  mat- 
ters which  appear  upon  the  record  ;  and  mat- 
ters, if  intended  to  be  presented,  should  lie 
made  a  part  of  the  record  by  suitable  plead- 
ings in  the  district  court.  In  re  City  Bank  of 
New  Orleans,  653. 

37.  The  district  courts  of  the  United 
States  possess  no  equity  jurisdiction  whatev- 
er, except  under  the  bankrupt  act  of  1841, 
ch.  9,  ib. 

38.  The  equity  jurisdiction  of  the  district 


courts  in  bankruptcy  is  to  be  exercised  sim- 
marily  in  the  nature  of  summary  proceeding 
in  e(]uity ;  and  not  of  plenary  proceedings  in 
equity,  according  to  the  general  coarse  of 
equity  practice;  and  those  proceedings  aire 
not  subject  to  appeal,  ib. 

39.  The  jurisdiction  conferred  on  the  d»- 
trict  courts  by  the  6th  section  of  the  bank- 
rupt act,  over  all  cases  and  controversies 
between  the  bankrupt  and  his  creditors,  nod 
between  the  creditors  and  the  assignee,  is  not 
limited  to  creditors  who  prove  their  debts  in 
bankruptcy,  but  extends  to  all  whose  debu 
constitute  present  subsisting  claims,  capable 
of  being  asserted  in  any  form  under  the  bank- 
ruptcy, t6. 

40.  The  5th  section  of  the  bankrupt  law- 
does  not  prevent  a  creditor  from  proceeding 
against  the  assignee  to  obtain  the  benefit  of 
any  mortgage,  pledge  or  other  security  pro 
taniOf  or  the  assignee  from  proceeding  to  re- 
deem or  contest  the  same,  ib, 

41.  The  2d  section  of  the  bankmpt  lav 
does  not  impair  the  jurisdiction  of  the  dis- 
trict courts  to  inquire  into  and  ascertain  the 
validity  and  extent  of  the  liens,  mortgages 
and  other  securities,  therein  provided  for, 
and  to  grant  the  proper  relief  to  the  parties 
interested. 

42.  The  district  courts  possess  full  juris- 
diction to  suspend  and  control  proceedings  in 
the  state  courts,  instituted  by  any  creditor  or 
party  adversely  interested,  to  enforce  bis 
rights  or  obtain  remedial  reidress  against  the 
bankrupt  or  his  assets,  by  acting  upon  the 
parties  through  the  instrumentality  of  an  in- 
junction or  other  remedial  proceedings  in 
equity,  upon  application  by  the  assignee,  and 
a  proper  case  lor  such  interference  made  oat, 
ib. 

43.  The  prosecution  or  defence  of  any  such 
proceedings  in  the  state  courts  is  placed 'under 
the  discretionary  authority  of  the  district 
court,  ib. 

44.  The  supreme  court  possesses  no  reTisi]% 
power  over  the  decrees  of  the  district  court, 
sitting  in  bankruptcy,  ib. 

45.  The  supreme  court  is  not  authorized  to 
issue  a  writ  of  prohibition  to  the  district 
court,  except  in  cases  where  the  district  courts 
are  proceeding  as  courts  of  admiralty  and 
maritime  jurisdiction.  Judiciary  Act  of  1 789, 
ch.  20,  §  13,  i6. 

46.  A  petition  was  presented  to  the  district 
court  by  the  assignee  of  a  bankrupt,  stating 
that  a  large  tract  of  real  estate,  which  was 
in  the  possession  of  the  bankrupt  at  the  time 
of  his  petitioning  for  the  benefit  of  the  bank- 
rupt act,  but  was  mortgaged  to  certain  credi- 
tors, was  subsequently  sold  by  the  sheriff  ci. 
the  state  court  to  satisiy  the  mortgage  debt, 
and  praying  that  the  sale  be  declared  null, 
that  the  property  be  delivered  up  to  the  as- 
signee, and  that  the  debt  and  mortgage  be 
decreed  to  be  null  and  void.  The  crediiors, 
who  had  not  proved  their  debt  in  bankruptcy, 
put  in  a  plea,  denying  the  jurisdiction  of  the 
district  court.  The  court  affirmed  its  jurisdic- 
tion, and  ordered  the  creditors  to  answer  to  the 
merits.  The  creditors  then  applied  to  the 
supreme  court  of  the  United  States  for  a 
writ  of  prohibition,  to  be  issued  to  the  dis- 
trict court.  It  was  held^  that  the  district 
court  had  not  exceeded  its  jurisdiction  in  en- 
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tertaining  the  suit,  but  had  full  aathority  to 

proceed  to  adjudication  upon  the  merits ;  and 

the  motion  for  a  writ  of  prohibition  was  over- 
ruled, ib. 

Barb&uT^n  Chancery  Practice,  Announcement 
of,  60,  notice  of,  104. 

SetHnsr^^,  636. 

SUl  bf  Exceptions,  a  motion  for  a  new  trial 
may  be  made  after  bill  of  exceptions, 
Gerrish  v.  Eveleth,  188. 

BUt8  and  Notes,  40,  97,  146,193,289,391, 
440,  480,  law  of  indorsement  and  assign- 
ment of  notes  in  different  states,  Dundas  v. 
Bowler,  343,  636. 

Bond.  Deed  and  bond  construed  as  a  mort- 
gage, Waters  v,  Randall,  390. 

Boundaries ^  346. 

British  Parliament,  401. 

Broker,  not  indictable  for  embezzlement  un- 
der  Mass.  Revised  Statutes,  ch.  126,  s.  29, 
Commonwealth  v.  Davis,  94. 

Brtnigham  and  the  London  Examiner,  109. 

Brovm*t  Chancery  Reports,  Nolioe  of  Per- 
kins's edition,  51. 

Bubble  Bet,  636. 

Buchananp.  J.,  John,  Obituary  notice  of,  400. 

BuUer  J.,  Notice  of,  361. 

Bushyheadf  Jesse,  Obituary  notice  of,  361. 


CcmceUinfir  of  Deed,  97. 

Canine  Identity,  396. 

Carrier^  636. 

Ckisea  overruled,  doubted  or  explained,  480. 

Certificate  of  Deposit,  392. 

Chancery,  291,  346,  481 .    See  E^viiy. 

Chandler's  Criminal  Trials,  Notice  o^  162. 

Charitable  Uses,  392. 

Charter  Party,  166. 

Cherokee  Indians,  291. 

Chief  Justice  Williams,  Notice  of  his  resig- 
nation, 168. 

Christian  Religion,  291. 

(yiurch  and  Pastor,  submission  to  ecclesiasti- 
cal council,  HoUis  Street  Church  v,  Pier- 
pont,  229. 

Codification,  Discussion  upon,  360. 

Cockfigkling,  Coolidge  v.  Choate,  412. 

Coining',  146. 

Collector,  194. 

Commercial  Law,  relative  to  rate  of  ex- 
change. Carter  v.  Cunningham,  183. 

Common  Carrier,  392. 

Common  Law  Reports,  axmouncement  of, 
109. 

Concord  Railroad  v.  Oreely,  Notice  of  Mr. 
Upham's  argument  in,  444. 

Conditional  8ale.     See  Mortgage. 

Conflict  of  Laws  in  New  Hampshire,  302. 

Consideration.  346. 

Consignor  and  Consignee,  194,  392;  Con- 
signor and  Carrier,  636. 

Conspiracy,  194,  to  extort  hush-money.  Com- 
monwealth V.  Woods,  68 ;  to  defraud,  va- 
riation in  allegations  and  proof.  Common- 
wealth V.  Harley,  287. 

Constitutional  Law,  291, 481;  legislature  may 
incorporate  a  company  for  erecting  dan\s 
without  making  compensation  for  dama^. 
Monongahela  Co.  v.  Coons,  38 ;  a  snecial 
statute,  living  a  guardian  power  to  sell,  not 
unconstitutional,  Davidson  v.  Johonnot, 
189 ;  effect  of  state  laws  as  to  assignments, 


Duiidas  v.  Bowler,  343,  in  relation  to  fugi- 
tives  from  justice,    In   re  Adams,  886; 


statute  suspending  execution  not  unconsti- 
tutional, Moore  v.  Chadwick,  433. 

Construction^  196. 

Consul,  his  duty  in  case  of  discharged  sea- 
men.   See  Admiralty. 

Contempt,  what  constitutes,  and  practice  in 
relation  to,  In  re  Soule,  270. 

Contingent  interest  may  so  vest  as  to  de- 
scend, Winslow  V.  Goodwin,  181. 

Contract,  98,  392,  481,  636.  to  give  back  a  life 
lease  of  a  farm  conveyea  to  the  contractor, 
is  within  the  statute  of  frauds,  Townsend 
V.  Townsend,  96  ;  Story  on  Contracts,  no- 
tice of,  249 ;  a  conditional  promise  to  mar- 
ry cannot  support  an  action,  Conrad  v. 
Williams,  336. 

Con/rod  of  Sale,  147. 

Conveyance,  98. 

Carnation,  346,  482,  for  erecting  dams, 
without  making  compensation  for  dam- 
age, Monongahela  Nav.  Co.  v.  Coons,  38 ; 
competency  of  secretary  to  take  out  enrol- 
ment. United  States  v.  Hewson,  361 ;  not 
necessary  to  prove  affirmatively  that  all 
the  members  of  a  steamboat  corporation 
are  American  citizens,  ib. 

Costs,  196,292^392. 

Co-sureties,  Liability  of,  637.' 

Council,  Ecclesiastical,  Hollis  Street  Church 
V.  Pierpont,  229. 

Courts,  tne  English,  305. 

Covenant,  196. 

Crime  in  Boston,  643. 

Crimes  and  Criminal  Proceedings,  345. 

Criminal  Law.  482. 

Criminal  Trials,  Notice  of,  162. 


Damages,  196,  announcement  of  Sedgwick*s 
work  on,  399. 

Dams,  incorporation  for  purpose  of  building, 
Monongahela  Nav.  Co.  v.  Coons,  88. 

ZWrf  of  Record,  637. 

Debtor  and  Creditor,  41. 

Deed,  41,  196,  346,  482,  cancelling  of  07  ;  of 
insane  person  voidable,  Allis  v.  Billings, 
288  ;  deed  and  bond  construed  as  a  mort- 
gage, Waters  v.  Randall,  890. 

Depositions,  196,  392,  in  perpetuam,  taken 
before  indictment,  inadmissible  on  trial  of 
indictment.  Commonwealth  v,  Ricketson, 
37. 

Derelict,  see  Admiralty. 

Devise.  292,  637,  construction  of,  Winslow  v, 
Gooawin,  181. 

DioBST  OF  American  Casbs,  21  ;  Maine 
(8  Shepley's)  BeporU,  96;  6  Metcalf's 
Massachusetts  Reports,  190;  same,  con- 
tinued, 236;  2  Howard's  Supreme  Court 
(U.  S.)  Reporto.  289;  12  Ohio  Reports, 
344 ;  6  Watts  ana  Sergeant's  (Pennsylva- 
nia) Reports,  891 ;  4  HiU's  (New  York) 
Reports,  439 ;  same,  continued,  480. 

Digest  op  English  Cases,  Selections  from 

5  Scott's   New  Reports,  parts  4  and  6; 

6  Scott's  New  Reports,  rart  1 ;  1 1  Meeson 
and  Welsby,  part  3 ;  2  Dowling's  Practice 
Cases,  New  Series,  part  6,  and  vol.  3,  fNirt 
1 ;  3  Gale  and  Davison,  pairt  1 ;  4  Manning 
and  Granger,  parts  1,  2  and  3  ;  2  Queen's 
Bench  Reports,  part  4, 39 ;  Selections  from 
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8  Gale  and  DtTison,  part  9 ;  II  Meesoh  and 
Weishy,  pans  4  and  6  ;  3  DowUng's  Prac- 
tice Cases,  New  Series,  part  2  ;  6  Scott's 
New  Reports,  parts  2  and  3;  7  Scott's 
New  Rei>orts,  part  1 ;  1  Carrington  and 
Kirwan,  (in  ooDtinoation  of  Carrington  and 
Marshmao)  part  1,  145  ;  Selections  from 
3  Q.  B.,  parts  3,  4  and  5  ;  3  G.  and  Dav., 
part  3 ;  1  Dar.  and  Mer.,  part  1 ;  12  M. 
and  W.,  parts  1, 2  and  3;  l  Car.  and  Kir., 
part  2 ;  4  M.  and  Gr.,  parts  5  and  6 :  5  M. 
and  Gr.,  parts  1,  2  and  3:6  Scott,  N.  R., 
parts  4  and  6 ;  7  Scott,  K.  R.,  part  2 ;  8 
Scott,  N.  R.,  part  1,  534 ;  same,  contin- 
ued, 672. 

DiBcovenj^  Bill  in  Equity  for,  Hollis  Street 
Meeting  House  r.  Pierpont,  229. 

Disseiairiy  197. 

Diversions  in  Philology,  165. 

DiDorcCi  197 ;  singular  diTorce  case,  255. 

Dog^  Case,  376. 

Donatio  Causa  Mortis,  98. 

Dorr*s  Trial,  Notice  of  the  Report  of,  347 ; 
Remarks  upon,  490 ;  Dorr  Resolutions,  492. 

Dower,  98,  197. 

Dxier  on  Marine  Insurance,  Announcement 
of,  399,  643. 

Duponceau,  Peter  S.,  obituary  notice  of,  62; 
notice  of  his  will,  157. 

E. 

Easement,  197. 

Ecclesiastical  Council,  authority  of,  Hollis 
Street  Church  v.  Pierpont,  229. 

Ejectment,  483. 

Eldon,  Notice  of,  108. 

Embezzlement,  Broker  not  indictable  for 
under  Mass.  Revised  Statutes,  ch.  126, 
s.  29,  Commonwealth  p.  Davis,  94. 

Eminent  Domain,  not  impaired  by  license  to 
erect  dams,  Monongabela  Nav.  Co.  v. 
Coons,  38. 

EngUsh  Common  Law  Reports,  109. 

English  Law  CourtSj  305. 

JEJn^/wA  News,  541. 

Eiauity,  99, 198, 392 ;  Bill  for  Discovery,  Hol- 
lis Street  Meeting  House  v.  Pierpont,  229 ; 
bill  for  injunction,  for  imitating  trade 
marks,  Taylor  r.  Carpenter,  437 ;  the 
court  will  not  sustain  a  bill  in  equity 
brought  by  two  members  of  a  partnership 
against  an  officer,  to  recover  goods  taken 
by  him  on 'an  execution  against  the  other 
partner  to  satisfy  a  private  debt,  Reed  v, 
Johnson,  472. 

Error,  199.  483. 

Estate  for  life,  292. 

Estoppel,  199. 

Evidence,  41,  100, 147, 200, 235,  393, 483,  537, 
672,  depositions  in  perpetuam  when  inad- 
missible^ Commonwealth  v.  Ricketson, 
57 ;  testmiony  of  parly  to  the  record  inad- 
missible, O'Brien  v.  Bradley,  92;  cross- 
examination  of  witnesses  to  general  repu- 
tation, Coggeshall  p.  Freeman,  93;  on  a 
trial  for  murder,  evidence  that  the  charac- 
ter and  habits  of  the  deceased  were  those 
of  a  quarrelsome,  fighting  man,  is  inadmis- 
ble,  Commonwealth  v.  York,  571.  See 
WUness, 

Exceptions,  188,  236. 

Bxdian^,  a  temporary  agent  to  collect  may 


deduct  the  exchange  between  Alabtn 
and  Boston  currency.  Carter  r.  Cuoaiog- 
ham,  183. 

Execution  J  346,  486,  a  statute  allowing  a 
suspension  of  executioa,  not  unooostiti- 
tional,  Moore  v.  Chadwick,  433;  where  ar- 
ticles exempted  from  execution  are  sold  bj 
the  debtor's  direction,  the  proceeds  are  lia- 
ble to  attachment,  Charles  v.  Oatinao,671. 

Executor,  236,  573. 


False  Pretences,  147,  287. 

Mxtures,  147. 

Fletcher,  John,  Obituary  notice  of,  400. 

Forcible  Entry  and  Detainer,  237,  346. 

Foreign  Judgment,  efiect  of,  Steele  v.  Smitii, 
461. 

Foreifpn,  Law,  147. 

Forfeiture,  346. 

Fraud,  100, 292. 

Frauds,  Statute  of,  41,  103,  149,  an  agree- 
ment to  give  back  a  life  lease  of  land  cob- 
veyed  to  the  party  so  agreeing,  is  withia 
the  statute.  To wnsend  v.  Townsead,  96. 

Fraudulent  Conveyance,  393,  by  an  insolTeal 
debtor  purged  by  payment  to  a  bona  /dt 
creditor,  Crqwnioshield  r.  Kitcredge,231. 

Fraudulent  Representation,  41. 

Fraudulent  Sale  of  Chattels,  484. 

Freighter,  573. 

Fugitives  from  Justice,  237,  In  re  Adams, 
386. 


Cfame  Cock  Case,  Coolidge  v.  Cboate,  419. 
GaminfiT,  What  are  implements  o(,  Coolidge 

V.  Cboate,  412. 
GUman^s  Digest,  Announcement  of^  494. 
Guaranty,  292,  485. 
Guardian.    See  Infancy. 
Greenleaf,  Trial  of,  202. 

H. 

HalVs  Trial  for  murder  of  Mrs.  Bacon,  An- 
nouncement of.  61. 

BiU's  Reports,  New  York,  Digest  of  4tk 
vol.,  439 ;  same,  continuea,  480. 

HUliard's  Abridgment  of  the  Law  of  Real 
Estate,  Announcement  of  2d  editiosL  399. 

Homicide,  when  excusable.  State  ol  Ohio 
V.  Noble,  38 ;  party  not  obliffed  to  flee  as 
far  as  he  can,  ib. ;  justifiable  when  com- 
mitted by  a  daughter  to  prevent  the  mur- 
der of  her  motnw,  State  of  Indiana,  v. 
Hubbard,  33 ;  burden  of  pioc»f  as  to  malice, 
when  the  fact  of  killing  is  proved,  Com- 
monwealth r.  York,  671. 

HoTCH-PoT. 

Remarks  at  commencement  of  a  new  vol- 
ume, 61. 

Application  of  a  colored  man  for  admissioB 
m  Maine,  61 .    See  208, 349, 446,  543. 

Greenleaf '8  Evidence  in  England,  61. 

Remark  of  Algernon  Sidney,  61 . 

Thurlow*s  retort  to  Grafton,  61 . 

Parker,  C.  J.'s  opinion  in  Kittredge  v.  War- 
ren, 61. 

Nomination  of  Chancellor  Walworth  to  U.  S. 
supreme  bench,  61 . 

Webster's  manner  of  blowing  his  nose,  61. 
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Secretary  Upsbur's  prohibition  of  books,  61. 
Illness  of  Cbief  Justice  Gibson,  61. 
Society  for  the  Amendment  of  the  Law,  110. 
Eloquence  of  an  advocate,  110. 
Anecdote  of  Judge  Chase,  110. 
Anecdote  of  Mr.  Missing,  110. 
Legal  appointments  in  J^gland,  110. 
A  Toun^  lawyer's  prospects,  110. 
AdTertisements  on  the  cover,  110. 
Practice  under  the  Insolvent  Law,  169. 
Lord  Brougham's  judicial  committee  bill,  160. 
Society  for  the  Amendment  of  the  Law,  160. 
Little  and  Brown's  Law  Advertiser,  160. 
11  New  Hampshire  Reports,  Part  1, 160. 
United  Sutes  r.  Kimball,  affirmed,  160. 
Appointment  of  Judge  Hallyburton,  160. 
Meeting  of  the  bar  on  the  resignation  of  the 

judges,  208. 
Admission  of  a  colored  man  to  the  bar  in 

Maine,  206.    See  Admission  to  the  Bar. 
Omission  for  want  of  room,  208. 
Pickering's  Lexicon,  266. 
Fugitives  from  justice  in  Texas,  256. 
Habeas  corpus  case,  "John"  or  "George," 

256. 
New  York  Legal  Observer,  256. 
Appointments  to  the  court  of  common  pleas, 

256. 
Gilman's  Digest,  256.    ' 
Abraham  Smith  hung  by  a  mob,  256. 
Announcement  of  Story's  Equity  Pleadings, 

256. 
Announcement  of  2  Story's  Reports,  256. 
Subscribers  from  New  Digging,  Iowa,  256. 
Anecdote  of  Sergeant  Talfourd,  304. 
Professor  Walker's  resignation,  304. 
Anecdote  of  a  deaf  defendant,  304. 
Anecdote  of  a  counsel,  304. 
-  Burning  of  court-house  in  Macon,  Ga.,  804. 
Catal(^e  of  Du  Ponceau's  library,  304. 
Davies  appointed  L.L.D.,  304. 
Cushing's  Parliamentary  Manual,  352. 
Eminent  lawyers  Sabbath  school  teachers,352. 
Notices  of  other  Law  Journals,  352. 
Appointment  of  Judge  Gushing,  352. 
Little  and  Brown's  Advertising  Sheet,  352. 
Webster,  Helderberg  and  Rhode  Island,  362. 
Wells's  argument  in  Wyman's  case,  352. 
Trial  of  John  P.  Bradlee,  352. 
Lord  Eldon's  card  playing,  399. 
Lord  Mansfield's  horse  case,  399. 
Peremptory  challenge  in  cases  not  capital,  399. 
Notice  of  the  game-cock  case,  446. 
Town  court  bill  in  Maine,  446. 
Admission  to  the  bar,  446. 
Singular  error,  446. 

Matthew  Hale's  opinion  of  the  civil  law,  446. 
Anecdote  in  Col.  Bavard's  trial,  447. 
Large  damages  for  slander,  447. 
Vote  in  New  Hampshire  on  capital  punish- 
ment, 447. 
Summer  sessions  of  Maine  legislature,  447. 
Appointment  of  U.  S.  marshal,  447. 
Names  necessary  with  communications,  447. 
Review  o<  Abner  Rogers's  trial  postponed, 

447. 
Meeting  on  the  occasion  of  Judge  Prescott's 

death,  495. 
Gov.  Porter's  character,  496. 
Rotation  in  Maine  legislature,  495. 
Announcement  of  Taney,  G.  J.'s  opinion  in 

a  patent  case,  495. 
Cataloffue  of  Judge  Cowen's  library.  496. 
Capital  punishment  in  New  Hampshire,  495. 


Lord  Eldon's  elopement,  643. 

Announcement  of  Sumner's  Veazie's  Re- 
ports, 543. 

Announcement  of  decision  in  bankruptcy  in 
U.  S.  supreme  court,  543. 

Admission  to  the  bar,  543. 

Lord  Abinger  i(Scarlett's)  income,  543. 

Resignation  or  Judffe  Kent,  643. 

Reference  to  Peter  York's  trial,  643. 

Second  trial  in  Conrad  v.  Williams,  643. 

Revision  of  laws  of  Indiana,  543. 

Ungracious  tone  of  judges,  543. 

Oilman's  appointment  as  reporter  in  Illinois, 
643. 

Howard's  Supreme  Court  Reports,  Digest  of 
of,  289. 

HinoeSf  Matter  of  affirmed.  In  re  Wehnan,  26. 

Husband  and  Wife,  237, 393,  576. 

I. 

/cfcn/i/y.  Canine,  396. 

Illinois  Reports,  Announcement  of,  399. 

iMPEACHMKVrT  OP  THX  PREStDEMT,  161. 

Imprisonmeni  for  c^bt,  292. 

Indictmenty  237,  variance  in  allegations  and 
proof.  Commonwealth  r.  Harley,  287. 

Ir(fancy  and  Infants,  346,  485 ;  a  suit  for 
counsel  fees,  in  a  suit  instituted  by  the 
guardian  of  an  infant,  must  be  brought 
against  the  guardian  and  not  against  the 
infant,  Phelps  ».  Worcester,  390;  such 
fees  are  not  necessaries,  ib. ;  but  may  be 
allowed  by  the  judge  of  probate  in  the 
guardianship  account,  ib. 

Injunction.  A85t  agains(  imitating  trade- 
marks, Taylor  v.  Carpenter,  437  j  pounds 
for  continuing  or  dissolving  an  injunction 
before  a  hearmg,  Orr  v.  Badger,  465. 

Innkeepers,  Liability  of,  300,  573. 

InsanUy  346,  how  proved  on  a  charge  of  mur- 
der. State  of  Indiana  v.  Hubbard,  38 ;  Ray's 
Medical  Jurisprudence  of  Insanity,  Notice 
of  251 ;  deed  of  insane  person  voidable. 
Allis  9.  Billings,  288 ;  caused  by  puerperal 
fever,  a  defence  on  a  trial  for  murder^  Uni- 
ted States  p.  He  wson,  361 ;  Case  of  Rogers, 
449. 

Insolvent  Debtors,  238. 

Insolvent  Law,  the  master  in  chancery  may, 
after  a  dividend  is  made  upj  and  before  it 
is  paid  out,  modify  the  same  in  order  to  ad- 
mit a  proof  of  a  debt,  which,  owing  to 
accident,  was  not  proved  before,  Fletchers. 
Davis,  142  ;  notice  of  a  petition  for  habeas' 
corpus,  by  an  insolvent,  committed  to  jail 
by  a  master  in  chancery,  for  neglecting  to 
comply  with  an  order  to  file  his  schedules, 
159 ;  second  meeting  must  be  called  within 
three  months.  In  re  Eastman,  186;  debtor 
cannot  receive  his  discharge  under  six 
months,  ib.\  this  rule  applies  to  cases  com- 
menced prior  to  stat.  or  1844,  ib. ;  an  ap- 
peal, not  entered  at  the  proper  term,  cannot 
he  entered  at  a  subsequent  term,  In  re 
Decoster,  189 ;  fraudulent  conveyance  and 
sale  of  an  insolvent  debtor's  property 
purged  by  pa3rment  to  a  bona  Jide  creditor, 
Crowninshield  v.  Kittredge,  231  ;  the  pay- 
ment of  a  dividend  by  the  assignee  of  an 
insolvent  debtor  will  not  support  an  allega- 
tion of  a  payment  by  the  debtor,  in  a  de- 
claration for  money,  Stevens  v.  Lincoln, 
232 ;  successive  adjournments  of  the  sec- 
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ond  meeting  of  creditors  may  be  held,  and 
their  objections  to  a  discharee  withdrawn 
or  outnumbered,  Rice  v.  Wallace,  233; 
the  first  publication  stops  the  runnin?  of 
the  statute  of  limitations,  Minotv.  Tbacher, 
286 ;  a  discharge  in  bankruptcy  subsequent 
to  commencement  of  proceedings  in  insol- 
vency, does  not  prevent  the  proof  of  debts 
in  insolvency,  t6.;  debts  may  be  proved  at 
a  fifth  meeting,  ib. 

Instructions,  292. 

Insurance,  23S,  346,  486, 574,  when  an  aban- 
donment is  necessary,  Smith  v.  Manufac- 
turers' Ins.  Co.^  143,  announcement  of 
Duer's  work  on,  399,  543. 

IVTBLLIGENCB   AKD    MiSCELLANT,    53,    106, 

155,  202,  300,  349,  396,  445,  490,  541. 
J. 

JUDOSS,  ThB   RBSIONATI024of,  113. 

JwUfmenty  238, 486,  effect  of  judgment  of  an- 
other state,  Steele  v.  Smith,  461. 

Jurisdiction,  293. 

Jury,  238.  294,  practice,  on  capital  trials,  to 
ask  eacn  juror  whether  he  has  conscientious 
scruples,  United  States  r.  Hewson,  861 ; 
limit  of  the  right  of  peremptory  challenges, 
ib. 


KenVs  Commentaries,  Announcement  of  5th 
edition,  60. 

L. 

Lands,  Public,  294. 

Larcew,  149. 

Law  CToubts,  The  English,  305. 

Law  Journals,  American,  65. 

Law  Magazine,  American,  65,  398,  London, 
154,541. 

Law  Reporter,  76. 

Law  without  Lawyers,  53. 

Leading  Cases,  Notice  of  Smith's,  442. 

y^eirie,  Morgan,  Obituary  Notice  of,  64. 

LiahUity  of  Innkeepers,  300. 

Libet,  149,  346^  evidence  of  publication  re- 
ceived in  mitigation  of  damages  in  an  ac- 
tion for  assault  and  battery,  Peabody  v. 
Winchester,  384;  evidence  of  plaintifif's 
general  character  admissible  in  mitigation 
•     ol,  Stone  V.  Varney,  533. 

Lice)ise,  to  erect  dams,  not  indefeasible.  Mo- 
nongahela  Nav.  Co.  v.  Coons,  38  ;  License 
to  retail  spirituous  liquors,  State  r.  Chart- 
rand,  107. 

Lien,  150,  238,  295. 

Limitations,  Statute  of,  41,  100,  295,346,  393, 
487,  effect  of  the  statute  upon  a  creditor's 
bill  against  the  stockholders  of  a  bank, 
Grewr.  Breed,  177;  stopped  by  the  first 
publication  in  insolvency,  Minot  v.  Thach- 


er,  286. 


M. 


Maine.  Reports,  Notice  of  Vol.  21  (8  Shep- 
ley)  44,  Dicesl  of  saftie,  96,  Notice  of  Vol. 
22  (9  Shepley,)  540. 

Manslaughter,  what  constitutes,  State  of 
Ohio  V.  Noble,  38 ;  there  may  be  a  convic- 
tion for  manslaughter,  on  a  trial  for  murder, 


ih. ;  burden  of  proof  when  the  fiict  of  kil- 
ling is  proved,  Trial  of  Peter  York,  497. 

Manxifactwing  Corporation,  289. 

Marriages,  a  promise  to  marry  the  plBiotif 
if  the  party  ever  marries  any  one,  will  doc 
support  an  action,  Conrad  r.  Williams, 
336. 

Marshal^  attachment  of  vessel  by,  See  Ad- 
miralty. 

Maryland,  295. 

Master  and  Servant,  150. 

Medical  Jurisprudence,  346. 

Medical  Jurisprudence  of  Insanity,  Notice 
of,  251. 

Mellen,  C.  J.'s  Monument,  398. 

Mbtcalf's  Reports,  1 ;  Digest  of  6th  vol, 
190 ;  same  continued,  235. 

Middlesex  Canal,  239. 

MUls,  239. 

Minor,  on  board  whaling  vessel,  See  Aimi- 
ratty. 

Minot's  Massachusetts  Digest,Ann<wnwyTnent 
of,  61. 

Misrule,  The  Spirit  of,  209. 

Mississippi,  295. 

Money  bad  and  received,  160. 

Mortgage,  101, 239,  of  chattels,  487,  of  lands, 
487,  deed  and  bond  construed  as  a  mort- 
gage, and  not  as  a  conditional  sale.  Waters 
V.  Randall,  390. 

Municipal  Court,  240. 

Murder,  what  constitutes,  State  of  Ohio  v. 
Noble.  38;  insanity  as  a  defence,  how 
proved.  Slate  of  Indiana  v.  Hubbard,  38; 
trial  for  murder.  United  States  v.  Hewsoo, 
361 ;  burden  of  proof,  when  the  fact  of  kil- 
ling is  proved.  Trial  of  Peter  York,  497, 
Commonwealtn  v.  York,  571. 

N. 

Naval  Service,  See  Slaves. 

Necessaries,  See  Infancy. 

Negroes,  and  Slaves,  295. 

New  Hampshire  and  Rhode  Island,  492. 

New  Hampshire  Reports,  Notice  of  Vol.  10, 
48 ;  Reply  to  the  same,  106,  Rejoinder  to 
the  same,  155. 

New  Books,  Announcement  of,  399, 494. 

New  Publications,  60. 

New  Trial,  151,  granted  when  the  verdict  is 
against  the  evidence.  Smith  r.  Manufoctar- 
ers'  Ins.  Co.,  143,  Conrad  v.  Williams,  336 ; 
a  motion  for  new  trial  may  be  made  after 
the  removal  by  bill  of  exceptions,  Gerrish 
V.  Eveleth,  188;  granted  on  the  ground  of 
newly  discovered  evidence,  ib. 

New  York  Legal  Observer,  76. 

Notices  of  New  Books,  44, 104,  152,  249, 
298,  347,  442,  538. 

Nuisance,  210. 

O. 

Obituary  Notices. 

Ix>rd  Abinger,  (James  Scarlett)  111. 

Henry  Baldwin,  64. 

John  Buchanan,  400. 

Jesse  Bushyhead,  351. 

Peter  S.  Duponccau,  62 

John  Fletcher,  400. 

Morgan  Lewis,  64. 

Thomas  Ludlow  Ogden,  496. 

William  Prescott,  447. 
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Roger  Bfinot  Sherman,  496. 
Joseph  Leonard  Tillingbast,  496. 

OfTWJCES   AOAIKST  THE  tSRSOS.  267. 

Officer,  240. 

Qg-deuy  Thomas  Ludlow,  Obituary  Notice  of, 
496. 

Ohio  Reports.  Digest  of  12th  vol.  344. 

Onderdanky  Bishop,  the  trial  of,  645. 

Ch/ster  Case,  inhabitants  of  a  town  cannot  by 
▼ote,  contract  to  give  a  person  the  exclusive 
right  to  take  oysters,  DilltJ.  Wareham,  189. 


I^ariak  and  Religious  Society,  240. 

I^arkcTy  C  J.,  attack  upon,  in  relation  to 
Tebbels' trial,  493. 

Pabliambnt,  The  British,  401. 

I*artUwnj  241. 

JParinerafup,  101, 241,  296,  393, 488,  a  bill  in 
equity  cannot  be  sustained  brought  by  two 
members  of  a  partnership  against  an  offi- 
cer who  has  taken  goods  belonging  to  the 
partnership,  on  an  execution  against  the 
other  partner  for  his  private  debt.  Reed  v. 
Johnson,  472 ;  a  partner  who  has  assigned 
his  interest  bona  Jldr  is  a  competent  wit- 
ness for  the  partnership,  Fraley  p.  Bisphan, 
533. 

Passenger  in  railroad  or  steamboat,  carry- 
ing a  letter.  United  Slates  v.  Kimball,  32. 

PoMtar  and  church,  submission  to  ecclesiasti- 
cal council,  HolUs  Street  Church  r.  Pier- 
pont,  229. 

Paieniy  new  invention,  extension  granted  to 
administrator,  specification^  use  of  techni- 
cal words  of  art,  construction,  injunction, 
Washbura  r.  Gould,  276 ;  injunction,  evi- 
dence, administration,  assignee  of  patent, 
combination  to  infringe  a  patent  right, 
Woodworth  r.  Sherman.  279,  Same  ». 
Cheever,  279;  pounds  for  continuing  or 
dissolving  an  injunction  before  a  hearing, 
>  Orr  V.  Badger,  465 ;  assignee  of  a  patent 
has  the  benefit  of  an  extension  of  the  time 
of  the  patent,  Wilson  r.  Turner,  627. 

Paupers,  241. 

PaymeTUy  242. 

Pcnnsylvaniaf  296. 

Pennsylvania  Law  Journal,  76. 

Pennsmvania  Reports,  Digest  of,  6,  Watts 
and  Sergeant,  391. 

Pew,  242. 

Philology  Diversions  in,  155. 

Physician,  151. 

Piwt,  243.  entitled  to  fees  on  tender  of  ser- 
vices. Commonwealth  v.  Ricketson,  37; 
master  may  pilot  his  vessel,  or  employ  an- 
other, if  no  tender  is  made,  ib, ;  person 
piloting  alone  incurs  penalty,  ib. ;  payment 
of  fees  not  payment  of  penalty^  ib.  Vineyard 
pilots  no  authority  in  Boston  harbor,  ib. ; 
what  is  sufficient  tender  of  services,  ib. ; 
proof  that  pilot  had  his  warrant  with  him 
unnecessary,  ib. 

Piracy  and  Piratical  Acts,  296. 

Pleading',  243. 

Poor  Debtors,  244. 

Post  Office  Law,  violation  of.  United  States 
V.  Kimball,  32  ;  Post  Office  Decisions,  303. 


son,  37;  specificatioD  of  defence,  O'Brien 


V.  Bradley,  92;  Cross-examination  of  wit- 
nesses to  general  reputation,  Coggeshall  v. 
Freeman,  93 ;  motion  for  new  trial  may  be 
made  after  removal  by  bill  of  exceptions, 
Gerrishc.  Eveleth,  188:  the  credit  due  to 
a  witness  is  a  question  for  the  jury,  Conrad 
r.  Williams,  336;  question  respecting  con- 
scientious scruples  to  be  put  to  each  juror, 
on  capiul  trials,  United  Slates  v.  Hewson, 
361 ;  limit  of  the  right  of  peremptory  chal- 
lenge. See  New  Trial,  ib. ;  on  petition  for 
a  review.  In  re  Kemp,  479. 

Prescott,  William,  Obituary  Notice  of,  447; 
meeting  of  the  Sufiblk  Bar  on  the  occa- 
sion of  his  death,  495. 

Pbebidkkt,  Impeachment  of,  161. 

Prescriplion,  244. 

Principal  and  Agent.  42,  394. 

Priority,  The  United  States  have  no  title  to 
prior  satisfaction  over  prior  attaching  cred- 
itors, United  States  v.  Canal  Bank,  88. 

Promissory  Note,  244,  See  BiUs  and  Notes, 


R. 


Railroad,  245,  passenger  on,  carrying  letter, 

United  States  v.  Kimball,  32. 
Randolvh's  Will,  Case  of,  542. 
Ray^s  Jurisprudence  of  Insanity,  Notice  of, 

251. 
Redesdale,  Lord,  Notice  of,  590. 
Replevin,  102. 

Resignation  op  the  Judges,  113. 
Review,  Practice  on  Petition  for,  In  re  Kemp, 

479. 
Rhode  Island  and  New  Hampshire,  492. 
Robbery,  151. 
Rogers,  Case  of  Abner,  109,  Report  of  the 

Trial,  Notice  of,  298,  Review  of  the  Trial, 

449. 
Russell  on  Crimes,  Announcement  of,  494, 

Notice  of,  638. 


S. 

Sale,  conditional.    See  Mortgage. 

Salvors  and  Salvage.    See  Admiralty. 

Scammon's  Reporu,  Announcement  of,  399. 

Seamen,  102;  Rights  of  master  to  use  coer- 
cive measures.  United  States  v.  Alden, 
469.     See  Admiralty. 

Search  Warrant,  246 :  effect  in  Game  cock 
case,  Qoolidge  v.  Choate,  412. 

Sedgwick  on  Damages,  Aimooncement  of, 
399. 

Seisin  and  Disseisin,  103. 

Selectmen,  245. 

Sentence^  245. 

Set-OJ,24B,iSS. 

Shepiey's  Maine  Reports,  Notice  of.  Vol.  8, 
(21  Maine  Rep.)  44,  Digest  of  same,  96, 
Notice  of  Vol.  9,  640. 

SheHf,  245. 

Sherman,  Roger  Minot,  Obitoary  notice  of, 
496. 

Singular  Divorce  Case,  256. 

Slaves,  295,  cannot  be  enlisted  in  the  naval 
service.  In  re  Lucas,  379;  United  States 
may  make  a  contract  for  the  labor  of  a 
slave  in  a  slave  state,  ib. ;  but  if  he  comes 
into  a  free  state  he  is  free,  ib. ;  if  cast  on 
the  shore  of  a  free  state,  qwere,  ib. 
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Smithes  Leading  Cases j  Notice  of,  442. 

(Sbu/ii- Western  Law  Journal,  71. 

Spirit  of  Mishule,  209. 

Slctkeholder,  395. 

Slalule,  lime  when  it  takes  effect,  In  re  Wel- 
man,  25 ;  a  special  statute,  giving  a  guar- 
dian power  to  sell,  not  unconstitutional, 
Davidson  v.  Johonnot,  1S9. 

Statute  Laws  of  Alabama,  353. 

SlaXute  of  Frauds.     See  f^avdSy  Statute  of. 

Statutes  ot  Massachusetts,  Notice  of,  445. 

SlcatnbofU,  passenger  in,  carrying  letter, 
United  States  r.  Kimball,  32. 

Stoppage  in  Transitu ,  42. 

Story  on  Contracts,  Notice  of,  249. 

Subornation  of  Perjurj',  245. 

Sandai/f  42. 

Supplemenl  to  the  Revised  Statutes  of  Mas- 
sachusetts,  Notice  of,  446. 


Tehbets,  Speedy  trial  of,  493. 

7c}iant  at  Will,  103. 

Tender,  151. 

Texas,  Thoughts  on  the  AnDexation  of,  No- 
tice of  that  work,  105. 

Themis,  The  American,  67. 

TiUinghast,  Joseph  Leonard,  Obituary  No- 
tice of,  496. 

Title,  297. 

Jbwn,  246,  not  authorized  to  make  a  contract 
by  vote,  ^ving  exclusive  right  to  lake 
oysters,  Dill  r.  Ware  ham,  189. 

Town  Meeting,  233. 

7Va(/e  Marks,  Injunction  against  imitating, 
Taylor  r.  Carpenter,  437. 

Trespass,  43,  240. 

Trial,  admissibililv  of  testimony  as  to  a  fact, 
after  the  jury  have  been  out.  Common- 
wealth V.  Kicketson,37  ;  new  trial  granted 
when  the  verdict  is  against  the  weight  of 
evidence,  Smith  r.  Manufacturers  Insur- 
ance Company,  143. 

Trial  of  Dorr,  Notice  of  the  Report  of,  347, 
Remarks  upon,  490. 

TVial  of  (ireenlcaf,  202. 

Trial  of  Abner  Kogehs,  449. 

2 Via/  of  A  liner  Rogers,  Notice  of  the  Re- 
port of,  298. 

Trial  of  Bishop  Onderdonk,  545. 

Trial  of  Peter  York,  497. 

Trorcr,  43,  489. 

Trust  and  Trustee,  246. 

TVusiee  Process,  246. 


U. 


United  States  have  no  such  priority,  as  cred- 
itors, as  entitles  them  to  a  prior  satisfac- 
tion over  prior  attaching  creditors,  United 


States  F.  Canal  Bank,  83;  hy  attachment 
and  levy  upon  real  estate,  acquire  no  bewtx 
title  thereto  than  the  debtor  himself  had,  &. 

Upham's  Argument  in  Concord  Haiiroad  r. 
Greeley,  Notice  of,  444. 

Usury,  489,  a  note  payable  on  demand,  giv*m 
for  the  principal  of  a  former  noie  on  which 
usurious  interest  had  been  paid,  with  a 
verbal  agreement  to  pay  ei^hi  per  cent., 
is  not  usurious,  Clark  r.  Phelps,  95 ;  pay- 
ments should  be  first  applied  to  Talid  de- 
mands, Stevens  r.  Lincoln,  232. 


Vendor  and  Purchaser,  43,  395. 
Vesei/s  Reports,  Anaouncemenl  of  Sumner's 
edition,  67. 


Wa^er,  395. 

Wag-es  of  Seamen.     See  Admiralty. 

Warrant  for  Town-Meeting,  246,  2S3. 

Warranty,  247. 

Watts's  and  Sergeant's  Reports,  Digest  of 
6th  volume,  391. 

Wells's  Argument  on  Wymau's  trial.  Notice 
of,  444. 

Western  Law  Journal,  71,  on  anonymous 
writing,  253. 

Wheaton's  Law  of  Nations,  annoaocement 
of,  494. 

Will,  43,  181,  247,  intention  of  testator  to 
make  no  provision  for  a  child,  omitted  in 
the  will,  may  be  shown  by  evidence  dehort 
the  will,  Wilson  r.  Kosket,  2SS. 

WLliams^  C.  J.,  Notice  of  his  resignation, 
158. 

Witness,  43,  248,  395,  cross-examination  of 
witnesses  to  general  reputation,  Cog^es- 
hall  V.  Freeman,  93;  the  cretiit  due^io  a 
witness  is  a  question  for  the  jun*,  Conrad 
V.  Williams,  336;  a  witness,  rejected  as 
an  atheist,  may  afterwards  l»e  admitted  to 
testify  on  proof  of  a  change  of  sentiment. 
State  r.  Slinson,  383;  a  partner  who  haf 
assigned  his  interest  bona  Jidc  is  a  compe- 
tent witness  for  the  partnership,  Fraiey  c. 
Bispham,  533. 

Wreck,     See  Admiralfv. 

Writ,  248,  service  of,  Itiltredge  r.  Emerson, 
312,  defect  in  service  cured  by  appearanc* 
and  pica  to  the  merits,  ib. 

Wiman's  Trial,  Notice  of  Wells's  arra- 
nient,  444.  * 


York,  Trial  of  Peter,  497;  Noticcofthe 
report  of,  298;  marginal  note  in  same 
case,  571. 
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